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CASES 


AEGUED    AND    DETEEMINED 

IN   THE 

COTJBT    OF    APPEALS 


OF 


MARYLAND. 


DECEMBER  TERM,  1829. 
•  Beundigb  et  al  vs.  Poor  et  ux.  \ 

A  feme  c&vert,  in  consideration  of  a  creditor  of  her  husband  giving  him 
further  time  to  pay  his  debt,  executed  a  deed  jointly  with  her  husband, 
in  form  a  mortgage,  of  real  estate,  to  secure  its  payment.  This  deed 
was  not  acknowledged  according  to  the  Acts  of  Assembly  in  relation  to 
conveyances  of  land  by  feme  covert  grantors,  nor  did  it  purport  to  be  in 
execution  of  a  power  reserved  to  her,  but  being  for  property,  in  fact 
held  in  trust  for  her  separate  use,  which  she  had  a  right  to  convey  as  a 
feme  aole^  was  considered  in  equity  as  creating  a  specific  lien,  and  en- 
forced accordingly,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill,  which 
was  filed  on  the  11th  of  December,  1821,  stated  that  Dudley  Poor, 
and  Deborah,  his  wife,  of  the  City  of  Baltimore,  being  indebted  to 
the  complainants,  James  Brandige,  Thomas  Yose,  and  William 
Worthington,  in  a  lar^e  sum  of  money,  for  the  purpose  of  securing 
the  same,  on  the  12th  day  of  June,  1819,  conveyed  to  them,  by  way 
of  mortgage,  a  lot  of  ground  in  the  said  city,  with  the  buildings,  &c. 
thereon,  with  a  clause  of  redemption  in  case  the  money  thereby  in- 
tended to  be  secured  should  be  paid  on  the  4th  day  of  October,  then 

(a)  Cited  in  Berrett  vs.  Oliver,  7  G.  &  J.  204;  Conn  vs.  Conn,  1  Md.  Ch.  216; 
MULer  vs.  Williamson,  5  Md.  234;  Cooke  vs.  Husbands,  11  Md.  508;  Emerick 
vs.  CookHey,  35  Md.  190;  Hall  vs.  Eccleston,  37  Md.  521;  Tyson  vs.  Latrobe,  42 
Md.  338.    See  THeman  vs.  Poor^  1  G.  &  J.  m.  p.  216,  note. 
1  2  G.  &  J. 
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next  following.  That  Dudley  Poor  hath  become  insolvent,  that  a 
certain  Matthew  McLaughlin  is  his  permanent  trustee,  and  that  no 
part  of  the  mortgage  debt  hath  been  paid.  Prayer,  that  the  defen- 
dants  may  be  decreed  to  pay  complainants'  debt,  with  costs, 
'^  or  in  *  default  thereof,  that  the  mortgaged  premises  may  be 
sold,  and  for  general  relief. 

The  answer  of  McLaughlin  admitted  that  he  had  been  appointed 
permanent  trustee  for  the  benefit  of  the  creditors  of  Poor,  and  that 
he  had  paid  no  part  of  complainants'  debt,  principal  or  interest. 

The  answers  of  Poor  and  wife  admit  the  execution  of  the  mortgage 
as  charged  and  exhibited  with  the  bill ;  but  '^  by  way  of  plea  and 
answer,"  they  set  forth  the  following  facts  as  grounds  of  defence. 
^^  They  say  that  the  defendant,  Deborah,  as  one  of  the  heirs  and  de- 
visees of  John  OTtounell,  deceased,  was  entitled  to  a  large  real  and 
personal  estate,  which,  by  an  order  of  the  Chancery  Court,  was 
allotted  to  her,  as  will  appear  by  referring  to  the  proceedings  on 
record,  which  they  ask  to  have  taken  as  a  part  of  their  answer. 
That  after  the  said  allotment,  the  defendants,  by  a  deed  duly  exe- 
cuted, &c.,  and  dated  on  the  4th  of  August,  18  L6,  conveyed  to  a  cer- 
tain Columbus  O'Donnell  and  John  H.  Poor,  all  their  estate  and  in- 
terest in  the  share  aforesaid,  in  trust,  for  the  sole  and  separate  use, 
benefit  and  behoof  of  the  said  Deborah,  for  life,  so  that  she  be  suf- 
fered to  take  and  receive  the  entire  profits  thereof  to  her  own  sepa- 
rate use,  without  being  subject  to  the  control  of  the  said  Dudley 
Poor,  or  of  any  future  husband  of  the  said  Deborah,  and  in  nowise 
answerable  for  the  payment  of  his  or  their  debts  or  engagements ;  and 
subject  to  be  sold  and  conveyed  by  the  said  Deborah  absolutely,  in 
such  manner  as  she  may  think  proi)er,  without  the  concurrence  of 
her  present  or  any  future  husband;  and  after  the  death  of  the  said 
Deborah,  then  as  to  the  whole  of  said  property,  or  such  parts  thereof 
as  may  then  he  undisposed  of  by  her  deed  or  contract,  in  trust  for 
her  children  as  tenants  in  common ;  and  in  case  she  should  die  with- 
out children,  for  the  use  of  such  person  or  persons  as  she,  by  a  writ- 
ing in  the  nature  of  a  will,  may  appoint,  and  in  default  of  such  ap- 
pointment, to  the  right  heirs  of  the  said  Deborah.  And  they  further 
say,  that  the  real  estate  mentioned  in  the  mortgage  is  included  in 
^  the  said  *  trust  deed,  and  by  way  of  plea,  and  in  bar  of  the 
•*  complainants'  right  to  recover,  the^'  say  they  are  advised  they 
had  no  legal  right  to  make  said  deed,  apd  that  no  legal  interest  was 
thereby  conveyed  to  the  complainants,  the  legal  title  lieing  out- 
standing in  the  said  trustees,  Columbus  O'Donnell  and  John  H. 
Poor ;  and  moreover,  that  the  said  deed  of  mortgage  is  delectively 
executed,  and  even  a  legal  or  equitable  title  existed  in  these  defen- 
dants, that  the  said  deed  exhibited  by  the  complainants,  with  their 
bill,  is  wholly  defective  in  its  execution,  and  agreeably  to  the  laws  of 
Maryland  conveys  no  legal  or  equitable  title  to  the  complainants," 
&c. 
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Leave  was  afterwards  prayed  for,  and  granted,  to  amend  the  bill, 
by  making  the  said  trustees,  Columbas  O'Donuell  and  John  H.  Poor, 
defendants,  against  whom,  together  with  the  other  defendants,  the 
same  relief  was  prayed  as  by  the  original  bill. 

The  answers  of  the  defendants  to  the  amended  bill  admitted  the 
execution  of  the  deed  of  trust,  &c. 

The  original  mortgage  to  the  complainants  was  filed  as  an  exhibit 
with  the  bill.  The  clause  of  redemption  is,  ^'  that  if  the  said  Dudley 
Poor  and  Deborah  Poor,  his  wife,  their  heirs,  &c.  shall  pay  to  the 
said  James  Brnndige,  &c.  the  sum  of  $2,059.75,  on  or  before,  &c., 
then  this  indenture  shall  cease,'*  &c.  It  was  acknowledged  by  the 
grantors  on  the  day  of  its  date,  before  two  justices  of  the  peace, 
without  a  privy  examination  of  the  wife  being  certified  on  the  mort- 
gage. 

The  general  replication  to  the  answers  was  enterM  by  the  com- 
plainants. 

A  commission  issued  by  consent  to  take  testimony,  but  the  proof 
returned,  does  not  appear  to  be  material. 

The  complainants  again,  on  the  14th  of  October,  1825,  amended 
their  bill,  charging  that  the  amount  intended  to  be  secured  by  the 
mortgage  from  Poor  and  wife  to  them,  is  a  specific  lieu  on  the  prop- 
erty therein  mentioned,  by  reason  of  the  said  mortgage  deed  so  exe- 
cuted as  aforesaid,  *  and  praying  that  the  same  may  be  sold 
for  the  purpose  of  discharging  the  said  lien.  ^ 

The  answer  of  Poor  and  wife  to  this  amended  bill  admits  the  mort- 
gage, but  they  state,  by  way  of  plea  and  answer  thereto,  all  the 
grounds  of  defence  set  forth  in  their  answer  to  the  original  bill ;  and 
they  further  say,  that  previous  to  the  year  1819,  the  said  Dudley 
Poor,  as  the  security  of  a  certain  Moses  Poor  and  Jonas  Hastings, 
became  indebted  to  the  complainants  as  the  agents  of  one  John  Tap- 
pan,  in  the  amount  mentioned  in  the  mortgage,  and  that  the  same 
was  executed  by  them  in  consideration  of  the  said  complainants'  (on 
behalf  of  the  said  Tappan's)  agreement  to  extend  the  time  of  pay- 
ment of  the  money  due  them,  as  aforesaid,  from  the  said  Dudley. 
And  they  aver  that  th^  said  debt  was  the  debt  of  the  said  Dudley 
Poor,  and  that  the  said  Deborah  did  not  derive  any  benefit,  or  re- 
ceive any  consideration  therefor.  And  they  alleged  in  bar  of  the 
complainants'  bill  that  they  had  no  legal  right  to  make  said  deed  of 
mortgage,  and  if  they  had,  that  the  same  is  defectively  executed,  &c. 

On  the  13th  day  of  November,  1826,  after  the  coming  in  of  the 
preceding  answer,  the  complainants  again,  with  leave,  amended 
their  bill  so  as  to  make  John  Tappan  a  party  complainant.  In  this 
bill  Tappan  is  stated  to  be  the  actual  creditor,  and  re-asserting  the 
existence  of  a  specific  lien  on  the  property  contained  in  the  mort- 
gage for  the  aforesaid  debt,  they  pray  for  a  sale  of  it  and  for  general 
relief.  And  at  the  same  time  the  following  agreement,  signed  by 
the  solicitors  of  the  parties,  was  filed :  ^^The  undersigned,' solicitors 
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next  following.  That  Dudley  Poor  hath  become  insolvent,  that  a 
certain  Matthew  McLaughlin  is  his  permanent  trustee,  and  that  no 
part  of  the  mortgage  debt  hath  been  paid.  Prayer,  that  the  defen- 
dants  may  be  decreed  to  pay  complainants'  debt,  with  costs, 
'^  or  in  *  default  thereof,  that  the  mortgaged  premises  may  be 
sold,  and  for  general  relief. 

The  answer  of  McLaughlin  admitted  that  he  had  been  appointed 
permanent  trustee  for  the  benefit  of  the  creditors  of  Poor,  and  that 
he  had  paid  no  part  of  complainants'  debt,  principal  or  interest. 

The  answers  of  Poor  and  wife  admit  the  execution  of  the  mortgage 
as  charged  and  exhibited  with  the  bill ;  but  ^<  by  way  of  plea  and 
answer,"  they  set  forth  the  following  facts  as  grounds  of  defence. 
^^They  say  that  the  defendant,  Deborah,  as  one  of  the  heirs  and  de- 
visees of  John  O'ltonnell,  deceased,  wa«  entitled  to  a  large  real  and 
personal  estate,  which,  by  an  order  of  the  Chancery  Court,  was 
allotted  to  her,  as  will  appear  by  referring  to  the  proceedings  on 
record,  which  they  ask  to  have  taken  as  a  part  of  their  answer. 
That  after  the  said  allotment,  the  defendants,  by  a  deed  duly  exe- 
cuted, &c.,  and  dated  on  the  4th  of  August,  1816,  conveyed  to  a  cer- 
tain Columbus  O'Donnell  and  John  H.  Poor,  all  their  estate  and  in- 
terest in  the  share  aforesaid,  in  trust,  for  the  sole  and  separate  use, 
benefit  and  behoof  of  the  said  Deborah,  for  life,  so  that  she  be  suf- 
fered to  take  and  receive  the  entire  profits  thereof  to  her  own  sepa- 
rate use,  without  being  subject  to  the  control  of  the  said  Dudley 
Poor,  or  of  any  future  husband  of  the  said  Deborah,  and  in  nowise 
answerable  for  the  payment  of  his  or  their  debts  or  engagements ;  and 
subject  to  be  sold  and  conveyed  by  the  said  Deborah  absolutely,  in 
such  manner  as  she  may  think  proper,  without  the  concurrence  of 
her  present  or  any  future  husband;  and  after  the  death  of  the  said 
Deborah,  then  as  to  the  whole  of  said  property,  or  such  parts  thereof 
as  may  then  he  undisposed  of  by  her  deed  or  contract,  in  trust  ibr 
her  children  as  tenants  in  common;  and  in  case  she  should  die  with- 
out children,  for  the  use  of  such  person  or  persons  as  she,  by  a  writ- 
ing in  the  nature  of  a  will,  may  appoint,  and  in  default  of  such  ap- 
pointment, to  the  right  heirs  of  the  said  Deborah.  And  they  further 
say,  that  the  real  estate  mentioned  in  the  niortgage  is  included  in 
^  the  said  •  trust  deed,  and  by  way  of  plea,  and  in  bar  of  the 
•*  complainants'  right  to  recover,  they  say  they  are  advised  they 
had  no  legal  right  to  make  said  deed,  and  that  no  legal  interest  was 
thereby  conveyed  to  the  complainants,  the  legal  title  liein^i:  out- 
standing in  the  said  trustees,  Columbus  O'Donnell  and  John  H. 
Poor;  and  moreover,  that  the  said  deed  of  mortgage  is  defectively 
executed,  and  even  a  legal  or  equitable  title  existed  in  these  defen- 
dants, that  the  said  deed  exhibited  by  the  complainants,  with  their 
bill,  is  wholly  defective  in  its  execution,  and  agreeably  to  the  laws  of 
Maryland  conveys  no  legal  or  equitable  title  to  the  complainants," 
&c. 
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Leave  was  afterwards  prayed  for,  and  granted,  to  amend  the  bill, 
by  making  the  said  trastees,  Columbus  O'Donnell  and  John  H.  Poor, 
defendants,  against  whom,  together  with  the  other  defendants,  the 
same  relief  was  prayed  as  by  the  original  bill. 

The  answers  of  the  defendants  to  the  amended  bill  admitted  the 
execution  of  the  deed  of  trust,  &c. 

The  original  mortgage  to  the  complainants  was  filed  as  an  exhibit 
with  the  bill.  The  clause  of  redemption  is,  ^Hhat  if  the  said  Dudley 
Poor  and  Deborah  Poor,  his  wife,  their  heirs,  &c.  shall  pay  to  the 
said  James  Brundige,  &c.  the  sum  of  $2,059.75,  on  or  before,  &c., 
then  this  indenture  shall  cease,'*  &c.  It  was  acknowledged  by  the 
grantors  on  the  day  of  its  date,  before  two  justices  of  the  peace, 
without  a  privy  examination  of  the  wife  being  certified  on  the  mort- 
gage. 

The  general  replication  to  the  answers  was  enters  by  the  com- 
plainants. 

A  commission  issued  by  consent  to  take  testimony,  but  the  proof 
retamed,  does  not  appear  to  be  material. 

The  complainants  again,  on  the  14th  of  October,  1825,  amended 
their  bill,  charging  that  the  amount  intended  to  be  secured  by  the 
mortgage  from  Poor  and  wife  to  them,  is  a  specific  lieu  on  the  prop- 
erty therein  mentioned,  by  reason  of  the  said  mortgage  deed  so  exe- 
cuted as  aforesaid,  *  and  praying  that  the  same  may  be  sold  . 
for  the  purpose  of  discharging  the  said  lien.                                     ^ 

The  answer  of  Poor  and  wife  to  this  amended  bill  admits  the  mort- 
gage, but  they  state,  by  way  of  plea  and  answer  thereto,  all  the 
grounds  of  defence  set  forth  in  their  answer  to  the  original  bill ;  and 
they  further  say,  that  previous  to  the  year  1819,  the  said  Dudley 
Poor,  as  the  security  of  a  certain  Moses  Poor  and  Jonas  Hastings, 
became  indebted  to  the  complainants  as  the  agents  of  one  John  Tap- 
pan,  in  the  amount  mentioned  in  the  mortgage,  and  that  the  same 
was  executed  by  them  in  consideration  of  the  said  complainants'  (on 
behalf  of  the  said  Tappan's)  agreement  to  extend  the  time  of  pay- 
ment of  the  money  due  them,  as  aforesaid,  from  the  said  Dudley. 
And  they  aver  that  th^  said  debt  was  the  debt  of  the  said  Dudley 
Poor,  and  that  the  said  Deborah  did  not  derive  any  benefit,  or  re- 
ceive any  consideration  therefor.  And  they  alleged  in  bar  of  the 
complainants'  bill  that  they  had  no  legal  right  to  make  said  deed  of 
mortgage,  and  if  they  had,  that  the  same  is  defectively  executed,  &c. 

On  the  13th  day  of  November,  1826,  after  the  coming  in  of  the 
preceding  answer,  the  complainants  again,  with  leave,  amended 
their  bill  so  as  to  make  John  Tappan  a  party  complainant.  In  this 
bill  Tappan  is  stated  to  be  the  actual  creditor,  and  re-asserting  the 
existence  of  a  specific  lien  on  the  property  contained  in  the  mort- 
gage for  the  aforesaid  debt,  they  pray  for  a  sale  of  it  and  for  general 
relief.  And  at  the  same  time  the  following  agreement,  signed  by 
the  solicitors  of  the  parties,  was  filed:  ^^The  undersigned,' solicitors 
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for  the  parties  in  the  above  cause,  do  hereby  agree  that  John  Tap- 
pan  shall  be  deemed  and  taken  as  a  party  complainant  in  the  origi- 
nal and  amended  bills  of  complaint  filed  in  this  cause,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  the  said  John  Tappan  had 
been  inserted  as  a  complainant  in  the  same  at  the  time  the  said  bills 
were  filed  and  exhibited  in  this  Court.  It  is  further  agreed  that 
the  depositions,  proofs  and  proceedings  heretofore  had,  shall  be  read 
in  evidence  in  this  cause  in  the  same  manner  *  as  if  the  same 
^  had  been  taken  after  the  filing  of  the  answers  in  the  said 
cause,  and  issue  had  been  joined  thereon.  It  is  further  agreed  that 
the  said  complainants  shall  have  leave  to  file  their  amended  bill, 
making  the  said  John  Tappan  party  complainant,  and  that  the  answers 
heretofore  filed  shall  be  taken  as  answers  to  the  said  amended  bill, 
and  the  depositions,  proois  and  proceedings  heretofore  had,  shall  be 
read  in  evidence  in  this  cause  in  the  same  manner  as  if  the  same 
had  been  taken,  filed  and  entered,  after  the  filing  of  the  said 
amended  bill,  and  issue  joined  thereon." 

Bland,  C.  (September,  1826.)  The  original  bill,  filed  on  the  11th 
of  December,  1821,  alleges  that  Dudley  Poor  and  his  wife,  on  the 
12th  of  June,  1819,  mortgaged  certain  property  to  the  plaintiffs,  to 
secure  to  them  the  payment  of  the  sum  of  92,05.7.57,  on  the  4th  of 
October  then  next.  And  it  also  alleges,  that  Dudley  Poor  applied 
for  and  obtained  the  benefit  of  the  insolvent  laws,  and  that  Matthew 
McLaughlin  was  appointed  his  trustee.  On  the  9th  of  December, 
1823,  the  plaintifis  having  obtained  leave,  amended  their  bill  by  which 
amended  bill  they  allege  that  Dudley  Poor  and  wife  have  conveyed 
the  mortgaged  property  to  Columbus  O'Donnell  and  John  H.Poor,  in 
trust  ibr  the  use  and  benefit  of  Dudley  Poor's  wife,  of  the  nature  of 
which  they  were  ignorant ;  and  therefore  pray  that  those  trustees 
may  be  made  defendants,  and  that  they  may  be  ordered  to  produce 
the  deed  of  trust. 

These  complainants,  still  not  being  entirely  satisfied  with  their 
bill,  obtained  leave,  and  again  amended  it  on  the  14th  of  October, 
1825.  By  this  amendment  they  allege,  that  they  are  entitled  to  be 
paid  out  of  the  sale  of  the  mortgaged  pi'operty,  on  which  they  have 
a  specific  lien,  by  reason  of  the  mortgage  deed;  and,  in  the  opinion 
of  the  plaintifis,  their  bill  still  requiiing  amendment,  on  the  Idth  of 
November,  1826,  they  obtained  leave,  and  so  amended  it  as  to  make 
John  Tappan  a  plaintiff",  who,  as  is  alleged  by  this  amendment,  is, 
in  truth,  the  real  creditor,  and  that  Brundige,  Vose,  •  and 
®  Worthington,  in  whose  names  the  mortgage  had  been  taken, 
were  merely  his  agents. 

The  plaiutifl's  pray  for  a  sale  of  the  mortgaged  property  to  pay  the 
debt,  and  for  general  relief. 

To  the  origioal  bill,  on  the  13th  of  March,  1822,  McLaughlin,  the 
trustee,  under  the  insolvent  laws,  of  Dudley  Poor,  answered  and 
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admitted  all  its  allegations.  On  the  16th  of  December,  1822,  Dudley 
Poor  and  wife,  jointly  pleaded  in  bar,  that  the  mortgaged  property 
had  been  previously  conveyed  to  Oolumbus  O'Donnell,  and  John  H. 
Poor,  in  trust  for  the  uses  specified  in  the  deed  of  trust,  and  there- 
fore that  the  mortgage  relied  on  by  the  plaintiffs,  was  insnfiScient 
and  void.  On  the  3rd  of  August,  1824,  O'Donnell  and  John  H.  Poor, 
by  their  joint  answer,  admit  the  execution  of  the  deed  of  trust,  and 
produce  it  as  required  by  the  first  amended  bill.  After  the  amend- 
ments of  the  bill  of  the  9th  of  December,  1823,  and  of  the  4th  of  Octo- 
ber, 1825,  Dudley  Poor  and  wife  again  jointly  pleaded,  that  they  had, 
by  a  deed  bearing  date  on  the  4th  of  August,  1826,  conveyed  certain 
property  therein  described,  including  that  in  the  -proceedings  men- 
tioned to  Columbus  O'Donnell,  and  John  H.  Poor,  in  trust  for  the 
separate  use  of  Dudley's  wife,  and  for  the  uses  mentioned  in  that 
deed ;  and  then  aver,  and  plead,  that  the  mortgage  deed  for  a  part 
of  the  property  which  had  been  so  conveyed  in  trust,  is  defectively 
executed,  and  that  they  had  no  legal  right  or  power  at  that  time  to 
make  such  a  contract,  for  that  property.  After  which  it  was  agreed 
that  these  answers,  should  stand  as  answers  to.the  third  amendment 
of  the  13th  of  November,  1826.  The  general  replication  has  been 
filed,  issue  joined,  and  the  case  standing  ready  for  hearing,  has  been 
fully  argued.  The  deed  of  trust  of  the  4th  of  August,  1816,  wa8  pro- 
duced, commented  upon,  and  its  execution  and  verity  on  all  hands 
entirely  admitted.  I  have  thus  particularly  stated  the  circumstances 
of  this  case,  because  the  statement  itself  leads  us  directly  to  those 
well  established  principles  upon  which  it  may  be  at  once  disposed 
*  of,  without  the  least  difficulty,  and  without  being  carried  ^ 
away  into  that  group  of  decisions  in  relation  to  the  execution  of  ' 
a  i)ower  reserved  to  ik  feme  covert^  that  have  tasked  the  diligence,  and 
exercised  the  ingenuity  of  so  many  distinguished  lawyers ;  since  there 
is  no  allegation  in  these  pleadings,  by  which  the  Court  can  be  called 
upon  to  treat  the  mortgage,  upon  which  the  plaintiffs  sue,  as  an 
execution  of  the  powers  with  which  the  wife  of  Dudley  Poor  has 
been  clothed  by  the  deed  of  trust.  This  case  is  simply  this :  the 
plaintiffs  say,  that  to  secure  a  debt  due  them,  they  obtained  a  mort- 
gage of  certain  property  from  Dudley  Poor  and  wife,  which  property 
they  pray  may  be  sold  to  pay  that  debt.  To  this  Dudley  Poor  and 
wife  plead  in  bar,  that  they  had  no  legal  right  or  power  to  make 
such  a  mortgage,  for  the  reasons  set  forth.  To  this  the  plaintiffs 
have  replied,  generally,  and  issue  has  been  joined,  and  the  case  set 
<lown  for  hearing.  Where  the  defendant  files  a  plea  in  bar,  if  the 
plaintiff  conceives  it  to  be  defective  in  form  and  substance,  and  is 
anxious  to  have  that  matter  determined,  he  may  set  the  plea  down 
for  hearing,  and  take  the  judgment  of  the  Court  upon  it.  But  if  the 
plaintiff  allows  the  plea  to  be  correct,  or  it  is  so  determined  to  be  by 
the  Court,  he  may  then  reply  and  join  issue  upon  the  truth  of  the 
facts  therein  set  forth;  and  if,  upon  the  hearing,  the  defendant 
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establishes  the  trath  of  the  facts  thus  pat  in  issae,  the  salt  is  at  an 
end,  so  far  as  the  plea  extends.  It  is  too  late,  after  issae  joined,  to 
inquire  into  the  formality  of  the  plea,  or  whether  it  be  in  any  respect 
defective  in  form :  or  whether  any,  and  how  far  an  answer  might  be 
necessary  to  its  support,  because  the  plaintiff,  by  replying  to  it,  has 
thereby  tacitly  waived  all  objections  of  that  sort,  and  admitted  it  to 
be  a  good  bar  in  equity,  if  the  facts  be  true.  And  it  is  the  constant 
course  of  the  Court  where  issue  has  been  joined  on  the  plea,  and  its 
truth  is  proved  or  admitted,  to  dismiss  the  bill  with  costs,  if  the  plea 
goes  to  the  whole.  In  this  case,  the  plea  of  Dudley  Poor  and  wife 
covers  the  whole  and  entire  substance  and  merits  of  the  plaintiff's 
case;  and  *  having  been  admitted  by  the  replication  to  be 
^  good  in  point  of  equity,  and  the  truth  of  the  facts  therein  set 
forth  having  been  established,  there  is  an  end  of  the  plaintiff's  case. 

Decreed,  that  the  complainants'  bill  of  complaint  be  dismissed, 
with  costs. 

From  which  decree  the  complainants  appealed  to  this  Court. 

The  clause  was  argued  before  Buohanan,  C.  J.,  Eablb,  Mabtin, 
and  Aboheb,  JJ. 

Moale^  for  the  appellants,  cited  Beames  Eq.  Plea.  339,  240;  Harr. 
Ch.  Pr.  599 ;  Mitf.  238;  Beames  Eq.  Plea.  41 ;  Mitf.  177,  239  ;  Chase 
vs.  M'^ Donald  dh  Ridgely,  7  H.  &  J.  176, 198 ;  Price  vs.  Bigham^  I  h. 
298;  3  Johns.  Ch.  77 ;  Jacques  vs.  Tnistees  of  the  Methodist  Churchy  17 
Johns.  548 ;  Woods  vs.  Fulton^  ^  H.  &  J.  329 ;  ^lith  vs.  Everett^  4 
Bro.  Ch.  Rep.  64 ;  Ex  parte  Wills^  1  Ves.  Jr.  162;  Legard  &  Hodges^ 
1  h.  477. 

Winchester,  for  the  appellees,  cited  Chalmers  vs.  Chambers,  6H.dt  J. 
29 ;  1  Madd.  Ch.  44,  45 ;  Qolier  vs.  Layer,  2  P.  Wms.  623, 624 ;  1  Scho. 
dt  Lef.  62,  63;  Chase  vs.  McDonald,  1  H.  i&  J.  181. 

Taney,  Attorney-Greneral,  on  the  same  side,  cited  Mitf.  Plea.  241 ; 
Cha^evB.  McDonald,  1  H.  dt  J.  198;  Chalmers  vs.  Chambers,  6  B.  dk  J. 
29 ;  Coop.  Eq.  Plea.  13,  14. 

Williams,  (District  Attorney  of  the  U.  S.)  in  reply,  cited  Chase  vs. 
McDonald,  7  H.  i&  J.  170, 176, 178,' 181,  197,  198;  Beames  Eq.  Pleas, 
333  to  349,  40,  42,  44,  48,  49;  Mitf.  300,  (Ed.  1827,)  299,  219,  294, 
•  300 ;  Ham.  Dig.  427 ;  Coop.  Plea.  223,  d:c.,  229,  231 ;  Ferguson 
*'•  vs.  O^Hara,  1  Peters  Cir.  Court  Bep.  493;  Saltus  vs.  Tobias,  7 
Johns.  Ch.  214;  3  Johns.  Ch.  129,  144;  Price  vs.  Bigham,  1  E.  &  J. 
296;  3  Johns.  Ch.  11 ,  1  H.  &  J.  296;  3  Johns.  Ch.  11,  89;  Jacques 
vs.  Methodist  Church,  17  Johns.  577;  MetJtodist  Church  vs.  Jacques,  1 
Johns.  Ch.  75 ;  1  Madd.  Ch.  44, 45  ;  Hunt  vs.  Bousmanier,  1  Peters,  13. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  The  decision  in 
Tieman  vs.  Poor  and  Wife,  at  the  last  term  of  this  Court,  has  settled 
the  principal  questions  upon  which  this  cause  must  turn. 
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From  the  doctrines  there  inaiDtained,  Mrs.  Poor  possessed  a  right 
to  encamber  her  property  by  deed,  or  contract,  provided  the  same 
shoald  be  founded  on  a  sufficient  consideration. 

It  was  further  decided,  that  although  the  paper,  purporting  to  be 
a  mortgage,  and  which  was  the  foundation  of  the  suit,  was  not 
acknowledged  according  to  the  provisions  of  the  Acts  of  Assembly, 
whatever  might  be  the  effects  of  such  omission,  in  taking  from  the 
instrument  the  character,  technically  speaking,  of  a  mortgage,  yet 
that  equity  would  treat  *  it  as  a  mortgage,  so  far  as  to  author-  ^  ^ 
ize  a  Court  of  Chancery  to  decree  a  sale  of  the  property,  **' 
covered  by  it,  for  the  payment  of  the  debt  it  was  executed  to  secure. 

Taking  the  facts  stated  in  the  bill  as  true,  there  would  be  a  suffi- 
cient consideration  upon  which  to  gi^ound  the  complainant's  bill ;  for 
that  avers,  that  the  defendant  being  indebted,  executed  the  mort- 
gage. 

Admit  the  factn  in  the  answer  to  be  true,  and  a  sufficient  consid- 
eration is  also  manifested.  There  it  is  stated,  that  the  mortgage 
was  executed  by  Poor  and  wife,  to  secure  to  Tappan,  one  of  the  com- 
piainants,  a  debt  which  Poor  owed  him,  and  that  it  was  made  in 
consequence  of  Tappan's  agreeing  to  extend  the  time  of  the  pay- 
ment of  Poor's  debt.  Tappan's  agreement  to  extend  the  payment, 
in  consideration  of  the  receipt  of  the  mortgage,  furnished  a  sufficient 
consideration  to  sustain  the  complainant's  equity. 

All  the  material  allegations  of  the  bill  are  admitted  by  the  answer. 
In  addition  to  a  sufficient  consideration  as  above  stated,  it  is  admitted 
that  the  instrument  was  executed.  With  these  admissions,  the  in- 
strument becomes,  in  the  language  of  the  bill,  a  specific  lien  on  the 
property  it  covers. 

There  is,  however,  one  fact  averred  in  the  bill,  which  is  not  ad- 
mitted in  the  answer, — the  joint  indebtedness  of  the  husband  and 
wife ;  but  that  cannot  be  material,  because  the  equity  of  the  com- 
plainant is  the  same,  whether  the  aJlegation  that  they  were  jointly 
indebted,  be  true  or  not.  The  real  and  only  controversy  is  this : 
does  there  exist  a  specific  lien  on  the  property  ?  and  that  the  lien 
exists,  whether  they  were  jointly  indebted,  or  whether  Poor  was 
indebted,  and  they  jointly  executed  the  instrument  in  consideration 
of  forbearance. 

It  is  not  necessary  to  express  any  opinion  as  to  the  effect  of  reply- 
ing to  a  plea,  because  we  do  not  consider  there  is  any  plea  filed  in  the 
cause.  This  paper  filed  by  the  defendant,  which  he  indiscriminately 
calls  a  plea,  and  an  answer,  we  consider  as  nothing  more  than  an 
answer;  and  it  is  perfectly  apparent  from  the  proceedings  in  the 
cause,  and  from  *  the  agreement  of  counsel,  which  constitutes 
a  part  of  the  cause,  that  it  was  so  considered  and  treated  by  '■^ 
them. 

The  decree  of  the  Chancellor  is  reversed,  and  the  cause  remanded 
to  the  Court  of  Chancery,  that  a  sale  of  the  property  may  be  there 
decreed,  to  satisfy  the  debt  of  the  complainants.        Decree  reversed. 
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GiBBS  VS.  Clagett  et  al. — December,  1829. 

The  real  estate  of  an  intestate  was  adjudged  incapable  of  division,  and 
elected  to  be  taken  at  the  appraisement  per  acre,  under  the  Act  of  De- 
scents, by  one  of  the  heirs,  who  gave  his  bonds  accordingly,  conditioned 
to  pay  the  co-heirs  their  several  proportions  of  the  appraised  value  of 
the  land.  Such  heir,  who  was  also  the  administrator,  in  consideration 
of  retaining  the  amount  of  the  intestate ^s  debts  to  be  paid  by  him,  out 
of  the  proceeds  of  the  real  estate,  delivered  over  the  intestate's  x)er8onal 
property  to  his  co-heirs.  It  was  afterwards  discovered,  that  the  land 
fell  short  of  the  estimated  quantity,  on  which  the  appraisement  was 
founded.  In  this  case,  a  bill  in  equity,  in  which  all  the  co-heirs  were 
made  defendants,  was  held  to  be  a  proper  mode  of  obtaining  relief,  as 
well  to  rectify  the  error  in  the  estimate  of  the  land,  as  to  obtain  credit 
for  the  debts  paid;  which  payments,  if  they  exceed  the  proceeds  of  the 
land,  may,  as  essential  to  full  relief,  be  recovered  back. 

Upon  the  establishment  of  such  a  case,  it  is  the  duty  of  the  Chancellor  to 
direct  the  auditor  to  state  an  accotint  between  th^  parties;  and  the  order 
to  the  auditor  should  invest  him  with  the  usual  authority  of  taking  testi- 
mony, upon  the  subject-matter  of  the  account. 

The  objection  that  a  bill  is  multifarious,  should  be  raised  by  a  demurrer, 
before  answer;  filing  an  answer,  and  going  into  an  examination  of  testi- 
mony, as  to  the  merits  of  the  whole  matter  in  controversy,  is  a  waiver 
of  that  objection,  (a) 

If  a  bill  be  liable  to  be  dismissed  for  multifariousness,  it  ought  to  be  dis- 
missed in  toto^  and  not  made  the  foundation  of  partial  relief.  (&) 

An  agreement  by  the  distributees  of  the  personal  estate,  to  refund  to  the 
administrator  the  amount  paid  by  him,  to  the  creditors  of  the  deceased, 
beyond  assets,  is  the  subject  of  a  special  action  on  the  case  at  law,  not 
of  a  bill  in  equity,  (c) 

Appeal  from  a  decree  ol'  the  Coart  of  Chancery,  dismissing  the 
bill  oi*  the  complainant,  (now  appellant.) 

^  *  The  case  is  fally  stated  in  the  opinion  delivered  by  this 

**      Court. 

Bland,  C.  (March  Term,  1827.)  The  late  Thomas  Gibbs  died  in 
the  year  1811,  seized  in  fee  of  a  parcel  of  laud,  which  descended  to 
these  parties,  or  his  children  and  heirs ;  to  whom,  by  his  testament, 
he  gave  the  personal  property  of  which  he  died  possessed.  And  he 
left  a  widow,  the  mother  of  these  parties.  Some  time  after  the 
death  of  the  father,  it  was  agreed  among  his  widow  and  children, 


(a)  Approved  in  Luckett  vs.  White,  10  G.  &  J.  491 ;  Tartar  vs.  6WWw,  24 
Md.  337;  Harryman  vs.  Harrfftnan^  49  Md.  68.  But  a  Court  of  equity  may, 
sua  sponten  dismiss  a  bill  for  multifariousness,  when  deemed  necessary  to 
the  proper  administration  of  justice.     Tartar  vs.  Oibbs,  supra, 

(b)  Approved  in  White  vs.  White,  5  Gill,  376;  Dunn  vs.  Cooper,  8  Md.  Ch, 
49. 

(c)  Cited  in  Hamilton  vs.  Conine,  28  Md.  641. 
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that  the  widow  should  reside  on  the  land  during  her  life  or  widow- 
hood ;  and  hold  it,  together  with  all  the  personal  property  of  the 
deceased,  during  that  time ;  that  these  defendants  should  also  be 
permitted  to  reside  on  the  land  during  their  celibacy;  and,  that 
from  the  whole  of  the  deceased's  estate  so  held  together,  and  from 
the  cultivation  of  the  land,  the  widow  and  the  defendants  should 
have  a  maintenance ;  and  the  residue  of  the  rents  and  profits  should 
be  applied  to  the  payment  of  the  debts  of  the  testator.  The  whole 
estate  was  held  according  to  this  agreement,  until  the  latter  part  of 
the  year  1815,  when  the  widow  died.  In  the  fall  of  the  year  follow- 
ing, these  parties  made  a  distribution  amoug.themselves  of  the  whole 
of  the  testator's  personal  property..  The  real  estate  which  had 
descended  to  them,  having  lieen  found  incapable  of  division,  without 
loss,  this  plaintiff,  under  the  sanction  of  a  judicial  proceeding,  insti- 
tuted for  the  purpose  of  effecting  a  partition,  elected  to  take  the 
whole ;  and  gave  his  bond,  according  to  law,  for  the  payment  of  the 
shares  to  which  the  other  heirs  were  entitled ;  their  sister  Julia  being 
then  alive,  but  who  has  since  died  unmarried,  intestate,  and  without 
issue.  Elizabeth  Glagett,  one  of  these  defendants,  brought  suit,  and 
obtained  judgment  against  this  plaintiff,  for  the  whole  amount  of  her 
share.  After  which  it  appeared,  on  a  re-survey,  that  the  land 
descended  and  so  taken  by  the  plaintiff,  was  deficient  in  quantity. 

*  Upon  this  state  of  things  this  bill  was  filed.  In  the  first  ^ 
place,  the  complainant  alleges  that  the  land  was  estimated  to  ^^ 
contain  a  greater  number  of  acres  than  it  really  did ;  that  his  bond, 
on  which  Elizabeth  Clagett  had  obtained  judgment,  having  been 
given  on  this  erroneous  estimate,  he  is  entitled  to  an  allowance  for 
the  deficiency }  and  therefore,  he  prays  that  she  may  be  enjoined 
from  suing  out  execution.  This  alleged  deficiency  being  admitted  by 
the  answer,  upon  the  motion  to  dissolve  the  injunction  which  had 
issued,  a  credit  was  directed  to  be  given  on  the  judgment,  for  that 
amount,  and  the  injunction  was  dissolved  as  to  the  residue..  This 
branch  of  the  case  is  simple  and  clear.  But  then  it  is  confined 
exclusively  to  the  complainant,  and  this  one  defendant,  Elizabeth 
Glagett,  alone.  It  extends  no  farther ;  nor  can  it  in  any  way  affect 
either  of  the  other  defendants  with  any  bearing  of  the  injunction, 
which  is  the  only  equity  upon  which  Elizabeth  Clagett  was  brought 
in  to  answer  \|b. 

But  it  appears  from  the  bill  and  exhibits,  that  there  are  other 
branches  of  this  case,  which  are  extended  indiscriminately  or  jointly, 
to  all  the  defendants.  In  the  second  place,  the  plaintiff  alleges,  that 
he  managed  the  affairs  of  these  defendants,  and  took  care  of  their 
property;  and  he  accordingly  claimed  a  compensation  for  his  stew- 
ardship. Thirdly,  he  alleges,  that  he  paid  the  costs  of  the  judicial 
proceedings  for  the  partition  of  the  land,  and  the  expenses  of  survey- 
ing it.  For  these  sums  he  claims  reimbursement,  as  for  so  much 
money  lent  and  advanced,  to  the  use  of  the  defendants.    Fourthly, 
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be  alleges,  that  it  was  agreed  by  tbeae  defendants,  tbat  be  sboald  be 
allowed  out  of  tbe  money  wbich  woald  be  due  from  him,  for  tbe  real 
estate  be  bad  elected  to  take,  all  sums  wbicb  be  should  be  entitled  to 
out  of  bis  father's  i)ersonal  estate.  And  lastly,  be  alleges,  tbat  it 
was  agreed  be  should  be  allowed,  by  way  of  set-off  for  all  sums,  with 
which  be  should  be  credited  by  the  Orphans'  Court,  as  administrator 
of  bis  father,  and  for  all  claims  against  bis  father's  estate,  wbicb  he 
bad  paid,  or  should  pay ;  that  he  has  paid  debts  due  from  bis  late 
^  ^  father,  to  a  much  *  greater  amount  than  tbe  assets  which 
^  '  came  to  his  hands;  and  therefore,  now  calls  on  these  defend- 
ants to  refund. 

And  for  the  purpose  of  obtaining  a  final  decree,  covering  each  of 
these  several  branches  of  his  whole  case,  he  prays  specifically,  that 
tbe  defendants  may  account  with  him  in  the  premises. 

It  was  urged,  tbat  this  was  a  proper  case  for  an  account ;  tbat  it 
could  not  be  correctly  understood,  and  determined,  without  an 
account ;  and  that  this  was  the  proper  stage  of  the  proceeding  to  ask 
for  a  decree  to  account.  If  I  could  be  satisfied  that  this  was  a  case 
in  wbicb  the  parties  were  entitled  to  ask  for  a  decree,  to  account ; 
or  if  I  could  look  forward  to  any  relief  which  I  might  give  on  having 
an  account  stated,  I  should  not  hesitate  in  sending  tbe  case  to  the 
auditor,  either  by  a  formal  decree  or  a  common  order,  to  have  an 
account  stated.  But  1  cannot  see  tbat  tbe  plaintiff  would  be  likely 
to  obtain  any  benefit  from  tbe  labors  of  the  auditor. 

We  are  told  tbat  tbe  common  law  action  of  account  has  become 
almost  obsolete;  because  tbe  parties,  in  all  cases  where  tbat  action 
would  lie,  find  it  more  convenient  to  resort  to  a  Court  of  equity.  It 
is  then  evident,  that  in  all  cases  where  an  action  of  account  might 
have  been  brought,  tbe  Chancellor  may  pass  a  decree  to  account. 
By  the  common  law,  and  the  several  English  statutes,  all  of  which 
are  in  force  here,  an  action  of  account  may  be  maintained  by  any 
one  against  bis  bailiff,  or  receiver,  or  any  one  who  may  be  regarded 
as  such ;  by  one  merchant  against  his  partner,  or  another  merchant ; 
and  by  one  joint  tenant  or  tenant  in  common,  against  bis  companion  ; 
and  also  by  and  against  the  executor  or  administrator  of  such  parties. 
But  there  is  no  instance  of  an  action  of  account  being  brought  by  a 
bailiff,  or  receiver,  against  bis  principal ;  nor  could  such  an  action  be 
sustained,  from  the  very  nature  of  things.  Now  it  is  clear,  that  tbe 
defendants,  in  reference  to  the  whole  or  any  branch  of  this  case, 
cannot  be  considered,  in  any  respect  whatever,  either  as  bailiffs^ 
receivers,  merchants,  joint  tenants,  •  or  tenants  in  common. 
'  ^  No  action  of  account  could  be  maintained  against  them ;  and 
consequently  they  cannot  be  decreed  to  account. 

But  it  may  be  said,  that  the  analogous  proceeding  in  a  Court  of 
Chancery,  takes  a  different  and  a  much  more  comprehensive,  scope 
than  tbe  common  law  action  of  account.  It  does  so,  but  yet  it  also 
has  its  limits,  and  is  tied  down  by  rules.    In  a  proper  case  of  account 
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in  equity,  it  would  seem  that  both  parties  are  regarded  as  actors,  a& 
reciprocally  plaintiff  and  defendant;  since  it  is  certain,  that  if  it 
should  appear  from  the  auditor's  report,  made  in  pursuance  of  a 
decree  to  account,  that  the  plaintiff  was  indebted  to  the  defendant^ 
a  final  decree  might  be  passed  for  such  balance,  in  favor  of  the  defend- 
ant against  the  plaintiff.  Bnt  there  could  be  no  such  judgment  at 
law,  in  an  action  of  account,  against  the  plaintiff.  In  this  case  the 
plaintiff  specifically  prays,  that  all  his  claims  may  be  set-off  against 
the  amount  due  by  him  to  the  defendants,  for  the  land  he  had  elected 
to  take.  But  it  is  a  settled  principle  of  equity,  that  a  party  cannot 
be  permitted  to  come  here  merely  to  obtain  the  benefit  of  a  set-off. 
If  his  claims  are  susceptible  of  legal  proof,  and  are  such  as  may  be 
setoff,  his  remedy  is  at  law,  and  not  in  this  Court.  But  in  addition 
to  thoRe  cases  where  an  action  of  account  would  lie  at  common  law, 
this  Court  can  only  decree  an  account  where  there  are  mutual 
demands,  and  a  series  of  charges  on  the  one  side,  and  a  variety  of 
payments  on  the  other ;  not  merely  a  single  payment  or  receipt ;  or 
where  the  defendant  is  chargeable  as  a  trustee.  And  although  in 
most  cases  where  there  are  mutual  demands,  an  action  of  assumpsit 
would  lie,  yet  since  the  subject  cannot  be  so  well  investigated  in 
such  an  action  a  Court  of  Chancery  will  decree  an  account. 

Upon  these  principles,  where  an  insurance  broker  by  his  bill  asked 
for  discovery  and  an  account  of  money  paid  and  received  by  him  on 
account  of  the  defendant,  and  money  due  to  him  for  commission^ 
postage  of  letters,  and  upon  notes  endorsed  to  him,  it  was  dismissed. 
And  so  too,  *  where  a  mechanic  who  had  contracted  to  build  . 
a  boase,  after  he  had  performed  the  work,  claimed  a  balance,  ^^ 
giving  credit  for  several  partial  payments,  and  brought  a  bill  tor  an 
account,  it  was  dismissed.  In  both  these  cases  it  was  held,  that  the 
remedy  at  law  was  complete,  and  therefore  the  complainants  could 
not  be  allowed  to  bring  their  cases  into  a  Court  of  Chancery. 

Now  in  whatever  way  this  case  may  be  considered,  either  alto- 
gether or  on  any  one  branch,  there  are  not  accounts  on  each  side. 
The  defendants  have,  each  of  them,  but  one  claim;  and  these  claims 
of  theirs  are  not  held  by  them  in  common,  but  by  each,  in  severalty. 
There  is  but  one  single  transaction ;  no  mutuality  of  dealings,  no 
variety  of  accounts.  Nor  can  these  defendants  be  considered  for  any 
purpose  whatever,  as  trustees. 

On  the  other  hand,  there  is  indeed  a  sufficient  complexity  and  di- 
versity in  the  plaintiti''a  claims.  The  first  of  them  is  for  an  allow- 
ance for  the  deficiency  in  the  quantity  of  the  land  be  had  elected  to 
take;  and  it  is  admitted ;  but  it  is  only  a  proportionate  deduction 
which  he  is  entitled  to  have  from  each  defendant,  individually,  not 
conjointly.  It  is  a  claim  by  the  plaintiff,  in  his  own  capacity  as 
obligor,  against  each  defendant  as  obligee.  The  second  is  for  ser- 
vices rendered  to  all  the  defendants  jointly,  in  the  management  of 
their  joint  concerns.    If  it  be  well  founded  in  fact,  it  is  a  mere  legal 
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claim,  wholly  distinct  from  the  preceding,  and  of  an  entirely  different 
nature.  Bat  it  has  not  a  single  characteristic  trait  of  equity  abont 
it.  The  third  is  merely  for  money  paid  and  advanced ;  and,  like  the 
second,  is  properly  the  subject  of  an  action  of  assumpsit.  The  fourth 
is  one  which  seems  to  be  founded  on  a  particalar  agreement;  and  if 
so,  it  is  also  properly  the  subject  pf  a  special  action  upon  the  case  at 
law,  not  of  a  bill  i^  equity.  The  fifth  and  last  claim,  is  in  substance, 
that  these  defendants  or  distributees,  be  decreed  to  refund;  and  this 
plaintiff  rests  either  on  the  agreement  he  sets  out,  or  on  the  common 
justice  of  the  Court.  This  is  one  of  those  demands  which  fall  ex- 
clusively  *  within  the  cognizance  of  a  Court  of  equity,  and 
'^^  cannot  be  enforced  at  all,  in  any  form  of  action  at  law.  This 
claim  to  refund,  when  made  by  a  creditor,  or  by  one  legatee  against 
another,  is  always  treated  with  respect,  and  never  rejected  without 
substantial  reasons.  But  when  presented  by  an  executor  or  admin- 
istrator, as  in  this  instance,  it  must  be  alleged,  and  clearly  appear, 
that  the  distribution  was  involuntarily  made,  or  obtained  by  fraud  or 
mistake,  or  without  any  agreement  to  refund. 

Of  these  several  claims  of  the  plaintiff,  the  first  presents  but  one 
single  item  between  the  parties  on  each  side ;  the  second,  third  and 
fourth,  present  cases  like  that  of  the  insurance  broker,  where  all  the 
accounts  are  on  the  side  of  the  plaintiff,  and  where  there  is  ample  re- 
lief at  law,  according  to  the  plaintiff' 's  own  showing.  The  fifth  is  a 
case  peculiarly  proper  for  a  Court  of  equity ;  but  is  not  a  case  where 
the  parties  would  be  decreed  to  account,  unless  from  some  special 
circumstances.  Although  the  Court  might  order  an  account  to 
be  stated,  if  the  case  should  require  to  be  elucidated  by  a  calcula- 
tion or  statement.  There  is  then  nothing  in  this  case  to  authorize 
OF  require  a  formal  decree,  or  even  a  common  order  to  account. 

But  the  case  stands  for  a  final  hearing  on  bill,  answer,  general 
replication,  and  proofs;  and  since  an  interlocutory  decree  to  account 
cannot  be  passed,  it  must  now  be  dis|X>sed  of  by  a  final  decree. 

The  bill  upon  its  face  is  multifarious.  The  five  several  claims  of 
the  plaintiff'  are  not  only  separate  and  distinct  in  themselves,  wholly 
unconnected  with  each  other,  but  they  are  essentially  different  in 
their  extent,  nature,  and  character.  The  first  is  confined  to  the  sin- 
gle question,  what  is  the  amount  due  from  the  plaintiff'  to  each  de- 
fendant. The  second  and  third  are  merely  legal  claims  against  all 
the  defendants,  and  are  the  subjects  of  actions  upon  the  case  at  law. 
The  fourth  is  founded  on  a  special  agreement,  is  wholly  distinct  from 
the  rest;  and  the  proper  remedy,  if  any,  is  at  law.  And  the  fifth  is 
a  claim  which  could  only  *  be  sustained  in  this  Court ;  is  dis- 
'^'-  tinct  in  its  nature,  and  of  a  character  wholly  different  from 
all  the  others.  The  first  claim,  as  against  each  defendant,  it  is  true, 
originates  from  the  same  source,  but  the  case  of  no  one  defendant  is 
necessarily  blended  with  the  other.     The  four  last  claims  have  no 
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sort  of  connection  with  each  other;  bat  that  oi*  these  same  defend- 
ants being  the  joint  party  on  the  one  side  to  them  all. 

The  several  component  parts  of  the  complainant's  case  are  most 
unhappily  incongruous,  or  incompatible  with  each  other.  One  part 
consists  of  matter  in  which  the  defendants  are  not  necessarily  con- 
nected; three  others  belong  exclusively  to  the  Courts  of  common  law^ 
and  the  fifth  presents  a  case  in  which  the  party  can  only  be  relieved 
in  a  Coart  of  equity :  these  matters  are  apparent  on  the  face  of  the 
bill.  It  is  essential  that  there  should  be,  to  a  certain  extent,  aild  at 
least  apparently,  a  consistency  and  coherency  in  the  several  compo- 
nent parts  of  the  plaintiff's  case,  as  set  out  in  his  bill.  And  the  en> 
tire  case,  the  several  parts  of  which  have  been  so  improperly  blended 
as  exhibited  by  the  bill,  (notwithstanding  it  may  have  been  answered) 
should  appear  at  the  hearing  to  be  of  a  character  to  confer  jurisdic- 
tion on  a  Court  of  equity.  Upon  the  whole,  this  bill  cannot  in  any 
manner  be  sustained. 

Decreed,  that  the  complainant's  bill  of  complaint  be  dismissed, 
with  costs. 

From  this  decree  the  complainant  appealed  to  this  Court- 

The  cause  was  argued  before  Eable,  Mabtin,  and  Dobsey,  JJ. 

Brewer  J  Jr.  for  the  appellant,  cited  6  Bac.  Ab.  135 ;  Montague  an 
Set-off^  68,  App.  6 ;  Cox  vs.  St  Bartholomew's  Hospital^  8  Ves.  Jr.  140  ^ 
Maugham  vs.  Mason^  1  Ves.  Jr.  416 ;  Earle  vs.  Hinton^  2  Stra,  732 ; 
Ludlow  vs.  Simond,  2  Caine's  Cos,  38;  Tyson  vs.  HoUingsworth^  1  H. 
A  J.  470;  Connor  vs.  Brury^  2  H.  db  Q.  220;  Underhill  vs.  Fan  Cort- 
landt,  2  Johns.  Ch.  369 ;  Ludlow  vs.  Simondj  2  Caine's  Cos.  38,  40, 52 ; 
Livingston  vs.  Livingstonj  4  Johns.  Ch.  290 ;  Burgess  vs.  Wheate^  1 
Eden^  190 ;  Berlce  vs.  Harris^  Hard,  337 ;  Ward  vs.  the  DuJce  of  North- 
umberlandy  2  Anstr.  469 ;  2  Madd.  Ch.  234 ;  Mitf.  Plead.  147. 

Shawj  for  the  appellees. 

Dobsey,  J.  delivered  the  opinion  of  the  Court.  The  bill  states 
that  Thomas  Gibbs,  lat«  of  Anne  Arundel,  died  seized  of  a  tract  of 
land  called  Gibbs'  Inheritance,  which  the  complainant  and  his  sisters, 
the  defendants,  inherited  in  co-parcenary.  That  it  was  appraised 
under  the  Act  of  Descents,  in  virtue  of  proceedings  in  Anne  Arundel 
County  Court,  and  being  adjudged  incapable  of  division,  •  the  . 

complainant  elected  to  take  the  same  at  the  appraisement,  '^^ 
and  accordingly  gave  bond  to  the  State  of  Maryland,  in  the  penal 
sum  of  93,000 ;  conditioned  for  the  payment  of  $612.75,  to  each  of  the 
other  heirs  for  their  proportion ;  the  land  being  valued  at  $15  per 
acre,  and  supposed  to  contain  204  acres,  but  that  in  fact,  it  contains 
but  190  acres,  as  appears  by  actual  survey,  since  made.  Exhibit  A,^ 
is  referred  as  a  transcrii)t  of  those  proceedings,  but  it  is  nowhere  to 
be  found  in  the  record  before  us.  The  bill  further  states,  that  Eliz- 
abeth Clagett,  one  of  his  sisters,  hath  brought  suit  on  said  bond  in 
Anne  Arundel  County  Court,  recovered  judgment   thereon,   and 
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levied  a  fi.  fa,  on  the  property  of  the  complainant,  which  is  now 
advertised  for  sale.    That  Thomas  Gibbs  died  in  1811,  having  first 
made  his  last  will  and  testament,  safficiently  executed  and  attested 
to  pass  his  personal,  but  not  his  real  estate,  by  which  he  devised  the 
whole  of  his  real  and  personal  estate  to  his  wife  for  life,  giving  to  his 
single  daughters  a  home  therein,  and  after  the  death  of  his  wife, 
devising  the  land  to  your  orator,  and  imposing  on  him,  during  his 
mother's  life,  the  duty  of  superintending  the  whole  property  for  her. 
That  after  the  death  of  Thomas  Gibbs,  the  widow  and  her  single 
daughters,  (Elizabeth  Clagett  being  the  only  one  who  had  married, 
but  was  then  a  widow,)  eontinued  to  reside  on,  and  cultivate  said 
land,  with  the  consent  of  said  Elizabeth  Clagett,  and  the  complainant, 
until  the  father's  will  was  discovered  about  three  years  after  his 
death,  when  it  was  agreed  between  all  his  heirs,  that  the  will  should 
have  the  same  effect  it  would  have  had  if  properly  executed,  except 
60  far  as  related  to  the  complainant,  and  that  in  pursuance  of  such 
agreement,  the  maiden  sisters  and  mother  continued  to   reside 
on  and  cultivate  said  land,  until  her  death,  which   happened   in 
the  fall  of  1815,  the  complainant  superintending  the  farm  during 
that  period.    That  Thomas  Gibbs  died  considerably  in  debt,  and 
that  letters  of  administration  on  his  estate,  were  granted  to  the 
complainant,  on  the  9th  of  August,  1814,  who  returned  an  in- 
ventory  amounting  to  the  sum  of  12,717.60;  and  on  the  6th 
'^^      •  of  May,  1816,  passed  his  first  account,  in  which  he  was  ere- 
dited  with  ¥313,  the  amount  of  his  commission  on  the  inventory  and 
some  debts  paid.    That  on   the  11th  February,  1819,  he  passed 
another  account,  in  which  he  was  credited  with  debts  due  to  himself 
and  others,  amounting  to  the  sum  of  91,515.75},  and  that  on  the  16th 
of  October,  1824,  he  passed  another  account,  and  obtained  credit  for 
41,764.65,  for  claims  due  by  his  father's  estate,  and  paid  by  the  ad- 
ministrator, or  authorized  to  be  retained  by  him  for  his  own  claims, 
no  part  of  which  credits  were  paid  out  of  the  personal  estate  of  the 
deceased,   although  amounting  to  9876^}  more  than  the  whole 
amount  thereof.    The  vouchers  for  all  which  claims,  are  stated  to 
have  been  filed  with  the  bill,  as  are  also  copies  of  said  accpnnts  set- 
tled with  the  Orphans'  Court.    The  bill  also  states,  that  the  com- 
plainant had  paid  other  debts  of  the  deceased,  which  he  will  make 
appear,  and  prays  to  be  allowed  for.    And  that  the  whole  of  the  per- 
sonal estate  of  Thomas  Gibbs  was  in  the  fall  of  1816,  distributed 
between  the  complainants  and  defendants,  by  persons  selected  for 
that  purpose,  with  which  distribution,  all  parties  at  the  time  pro- 
fessed to  be  satisfied,  and  still  retain  possession  of  the  proportions  of 
property  to  them  respectively  allotted.    That  at  the  time  such  dis- 
tribution was  made,  it  was  agreed  between  the  complainant  and  his 
sistera,  that  he  should  elect  to  take  the  land,  at  the  commissioners' 
valuation,  and  that  he  should  be  allowed  out  of  the  said  valuation, 
all  sums  of  money,  with  which  he  should  be  credited  by  the  Orphans' 
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Coart,  as  administrator  of  his  father,  and  all  sums  which  he  should 
be  entitled  to  out  of  his  father's  personal  estate,  and  all  claims 
against  it,  which  he,  as  administrator,  had  paid  or  should  pay.  The 
defendants,  by  their  answer,  admit  the  proceedings  in  Anne  Arundel 
County  Court,  as  regards  the  land,  the  election  of  the  complainant 
to  take  the  same  at  the  valuation,  as  stated  in  the  bill.  They  admit 
also  the  deficiency  in  the  quantity  of  the  land,  and  that  the  com- 
plainant shall  be  entitled  to  a  credit  from  each  of  these  defendants 
for  the  sum  of  fifty-two  dollars  *  and  fifty  cents,  being  the  ^^ 
amount  of  their  several  proportions  of  said  deficiency.  The  '^^ 
defendant,  Elizabeth  Glagett,  admits  the  judgment,  execution  and 
levying  thereof  on  the  property  of  the  complainant.  The  defendants 
admit  the  will  of  Thomas  Gibbs,  and  the  time  and  circumstances 
attending  the  execution  and  discovery  thereof,  as  stated  in  the  bill, 
and  the  agreement  of  all  the  parties,  that  during  the  life-time  of  the 
mother,  the  property  should  be  held  in  the  manner  directed  by  the 
will ;  but  they  allege  that  by  that  agreement,  '^  for  the  purpose  of  sav- 
ing the  personal  property  from  being  sold,  the  crops  made  on  the 
land,  and  the  whole  profits  of  the  real  and  personal  estate,  should  be 
applied  to  the  payment  of  their  father's  debts."  The  defendants 
deny  that  the  complainant,  from  the  time  of  his  father's  death,  con- 
tinned  to  reside  on  the  farm  and  to  cultivate  it,  or  superintend  it  for 
the  use  of  their  mother,  until  her  death.  But  they  charge  that  the 
complainant,  during  the  time,  and  even  prior  to  the  death  of  their 
father,  rented  and  cultivated  for  his  own  use,  another  farm  at  some 
distance  off,  and  received  the  whole  profits  thereof,  and  that  he 
conld  not  have  given  the  necessary  attention  to  both  places,  and  his 
only  services  were  to  sell  the  produce  of  the  farm,  and  to  apply  the 
proceeds  to  the  payment  of  their  deceased  father's  debts.  The  de- 
fendants then  ^  charge  that,  at  the  time  of  their  father's  death,  there 
was  on  hand  thirteen  hogsheads  of  tobacco,  part  of  the  personal 
estate,  which  was  sold  by  the  complainant,  who  received  the  price 
thereof,  but  has  not  accounted  for  the  same."  They  also  state,  that 
in  the  year  of  their  father's  death,  there  was  made  on  the  farm  three 
hogsheads  of  tobacco,  one  other  crop  which  was  sold  to  John  Clay  tor, 
and  two  other  crops  sold  to  Richard  Estep ;  all  of  which  were  sold  by 
the  complainant,  but  are  not' accounted  for.  They  also  charge,  that 
the  rents  and  profits  of  the  estate,  received  by  the  complainant,  if 
fairly  applied,  were  more  than  sufficient  tor  pay  their  father's  debts, 
and  they  deny  that  any  allowance  should  be  made  for  the  superin- 
tendence of  the  farm.  They  also  state,  that  the  complainant  had 
the  ♦  sole  use,  and  received  the  wages  of  two  sawyers,  and  one 
plantation  hand,  for  eight  years ;  and  that  the  complainant,  '^^ 
so  far  from  pretending,  at  the  time  of  the  division  of  the  personal 
estate,  that  there  was  not  a  sufficiency  to  pay  the  debts  of  the  de- 
oeased,  then  expressly  stated,  that  the  debts  were  all  paid,  except  one 
of  WilHam  Stewart's,  of  forty  dollars,  and  that  he  had  in  his  hands 
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at  that  time,  a  balance  of  $600,  arising  from  the  sales  of  the  tobacco, 
and  that  a  crop  of  tobacco  was  hanging  in  the  hoase.  They  farther 
state,  that  at  the  time  he  took  from  the  estate  the  two  sawyers,  as 
aforesaid,  he  said  their  wages  woald  pay  all  the  debt-s ;  and  the  de- 
fendants deny  that  any  pai*t  of  the  moneys  arising  from  the  sales, 
ever  was  applied  to  the  snpport  of  the  family,  or  either  of  these  de- 
fendants, but  was  received  and  expended  by  the  complainant  himself. 
They  positively  deny  that  there  ever  was,  either  at  the  time  of  the 
division  of  the  personal  estate,  or  any  other  time,  any  agreement  or 
understanding,  that  the  complainant  should  be  allowed  out  of  the 
valuation  of  the  real  estate,  any  sums  of  money  whatever,  for  charges 
and  credits  which  might  be  allowed  him  by  the  Orphans'  Court,  as 
stated  in  the  bill  of  complaint. 

An  injunction  having  issued  as  prayed  upon  the  filing  of  the  bill, 
on  he)»riug  the  motion  to  dissolve  the  same,  after  the  answer  came 
in,  the  Chancellor  passed  an  order  that  the  injunction  be  '^  dissolved,, 
except  as  to  the  sum  of  $52.50,  for  which  sum  the  said  Elizabeth 
Glagett  is  hereby  required  and  enjoined  to  give  the  said  Thomas 
Gibbs  credit  on  her  judgment." 

Upon  the  return  of  the  commissions  with  the  testimony  taken  un- 
der them,  the  Chancellor,  upon  various  grounds  which  are  assigned 
in  his  decree,  and  which  he  alleges  are  apparent  upon  the  face  of  the 
bill,  refused  to  send  the  case  to  the  auditor  to  state  an  account  be- 
tween the  parties,  and  dismissed  the  complainant's  bill. 

To  the  correctness  of  this  refusal  and  dismissal,  we  must  be  per- 

^  mitted  to  withhold  our  assent.  We  cannot  discover  *  in  the 
'^^  bill  of  complaint  that  multifariousness,  which,  in  the  opinion 
of  the  Chancellor,  precludes  the  complainant  from  all  claim  to  relief. 
It  was  a  ground  of  defence  not  relied  on  by  the  defendants ;  if  it  had 
been,  they  should  not  have  answered,  but  have  demurred  to  the  bill. 
To  test  the  accuracy  of  this  objection,  we  must  view  the  question  as 
if  it  arose  on  such  demurrer,  and  in  so  doing  we  at  once  divest  it  of 
the  entire  foundation  on  which,  by  the  reasoning  of  the  Chancellor^ 
it  is  made  to  depend.  The  bill  simply  claims  a  deduction  from  the 
purchase  money  of  the  land  for  its  deficiency  in  quantity,  the  cost  of 
its  survey,  and  the  amount  of  the  debts  of  the  deceased  settled  by 
the  administrator,  and  allowed  by  the  Ofphans'  Court;  and  which,  by 
the  alleged  specific  agreement  of  the  parties  were  to  be  so  deducted. 
These  credits  all  have  reference  to  the  same  subject-matter;  the  land 
or  price  at  which  it  sold ;  and  in  the  same  degree  affect  the  intei*ests 
.  of  each  and  all  of  the  defendants.  So  far  then  from  viewing  them, 
as  the  Chancellor  appears  to  have  done,  as  so  complex,  incongruous, 
and  incompatible  with  each  other,  as  to  vitiate  as  multifarious,  a  bill 
which  should  unite  them,  we  regard  them  a-s  so  connected  and 
blended  together,  that  had  each  subject  been  made  the  basis  of  a 
distinct  bill,  or  had  separate  bills  for  the  same  matters  been  filed 
against  each  of  the  defendants,  a  Court  of  equity  would,  on  motion, 
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have  ordered  them  to  be  consolidated.  To  avoid  the  maltiplication 
of  snits  and  costs  in  Chancery,  such  a  consolidation  would  be  impe- 
riously demanded. 

But  suppose  it  be  conceded  that  the  bill  is  multifarious,  and  there- 
fore defective ;  the  defendants  have  waived  all  exceptions  to  the  de- 
fect, by  filing  their  answer,  and  going  into  an  examination  of  testi- 
mony, as  to  the  merits  of  the  whole  matters  in  controversy.  To 
permit  them  to  take  advantage  of  such  an  objection,  at  that  stage 
of  the  proceedings,  would  be  a  fraud  upon  the  complainant,  and  is  not 
reconcilable  to  the  order,  liberality,  and  justice  which  pervades  that 
system  of  rules  by  which  Courts  of  Chancery  are  governed.  ^^ 
*If  the  bill,  however,  be  liable  to  dismissal  for  multifarious-  '^^ 
ness,  it  ought  to  be  dismissed  in  toto,  and  not  made  the  foundation 
of  partial  relief,  as  the  Chancellor  appears  to  have  designed  it  to  be, 
in  ordering  a  credit  to  be  entered  on  Elizabeth  Clagett's  judgment, 
for  one- fourth  part  of  the  amount  of  the  deficiency  in  the  quantity  of 
land,  which  order  the  decree  intended  to  leave  in  full  force.  Nor  can 
we  perceive  the  soundness  of  the  discrimination  made  between  the 
complainant's  right  to  a  credit  against  Elizabeth  Clagett,  and  against 
the  other  defendants.  His  equity  In  both  cases  rested  upon  the 
same  fidmission  in  the  answer;  and  if  it  were  proper,  (as  we  think  it 
was)  to  have  allowed  the  credit  on  the  judgment  of  Elizabeth  Clagett, 
an  endorsement  of  a  similar  credit  should  have  been  decreed  to  be 
entered  upon  the  bond  against  the  respective  claims  of  Mary  and 
Cassandra  Gibbs. 

The  facts  presented  by  the  record  before  us,  do  not,  we  think,  war- 
rant our  adoption  of  the  Chancellor's  views  of  most  of  the  claims 
preferred  by  the  complainant.  The  first  claim,  as  numbered  by  him, 
being  for  a  deficiency  in  the  quantity  of  land,  is  admitted  to  be  a  fit 
subject  of  equitable  jurisdiction:  but  he  insists  that  the  claim 
against  each  defendant,  is  separate  and  distinct,  and  should  be  the 
^subject  of  an  independent  bill.  To  this  doctrine,  the  object  and  ef- 
fect of  which  would  be  an  useless  multiplication  of  actions,  we  cannot 
subscribe.  The  deduction  sought  for  being  from  the  whole  valuation 
of  the  real  estate,  and  not  from  the  proportion  of  any  particular  dis- 
tributee :  all  who  are  interested  therein,  not  only  may,  but  ought  to 
be  made,  parties  to  the  bill. 

The  second  claim,  says  the  Chancellor,  is  for  services  rendered  all 
the  defendants  jointly,  in  th»  management  of  their  concerns,  and  is 
purely  legal,  not  having  one  characteristic  trait  of  equity  about  it. 
There  is  nothing  in  the  record  in  this  cause,  from  which  we  could  in- 
fer that  the  complainant  ever  urged  any  such  claim  as  that  thus 
enumerated,  as  a  discount  from  his  bond.  The  bill  certainly 
*  prays  for  no  such  relief,  nor  ought  the  proof  taken  on  the  ^^ 
subject  to  be  regarded,  as  indicating  a  design  to  urge  such  a  claim. 
The  taking  of  such  testimony,  appears  to  have  been  wholly  defensive, 
and  to  have  been  the  necessary  consequence  of  the  defence  set  up 
2  2  o.  dr  J. 
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by  the  answer,  which  charged  the  payment  of  the  debts  of  the  de- 
ceased to  have  been  made  (by  agreement  of  all  the  parties  con- 
cerned) ont  of  the  rents  and  profits  of  the  real  estate,  and  not  out  of 
the  individual  funds  of  the  complainant.  To  a  correct  ascertainment 
of  which  rents  and  profits,  applicable  to  that  object,  proof  of  the 
expenses,  incident  to  the  cultivation  of  the  land,  was  indispensable. 

For  the  recovery  of  the  third  claim,  as  it  is  denominated  in  the 
decree,  being  for  the  costs  of  a  survey,  the  facts  in  the  record  dis- 
close no  remedy  to  the  complainant,  either  at  law,  or  in  equity. 

The  fourth  claim  says  the  decree  is  founded  on  a  particular  agree- 
ment, and  is  the  subject  of  a  special  action  on  the  case  at  law,  not  of 
a  bill  in  equity.  If  this  had  been  simply  an  agreement  by  th*  dis- 
tributees of  the  personal  estate,  to  refund  to  the  administrator  the 
amount  paid  by  him  to  the  creditors  of  the  deceased,  the  force  of  the 
Chancellor's  position  could  not  be  evaded.  But  that  is  not  the  case 
before  us.  Here  there  was  a  special  agreement,  founded  on  an  ade- 
quate consideration,  that  the  amounts  of  all  debts  of  the  deceased, 
paid  by  the  complainant,  should  be  retained  by  him  out  of  the 
amount  of  the  valuation  of  the  real  estate,  of  which  he  should  elect 
to  become  the  purchaser.  Upon  the  faith,  and  in  pursuance  of  this 
agreement,  the  personal  estate  is  delivered  over  to  the  defendants. 
The  complainant  elects  to  take  the  land  at  its  valuation,  and  pays 
the  debts  of  the  deceased.  Ought  a  Court  of  equity,  under  such 
circumstances,  to  stand  by  and  permit  the  defendants  to  commit  so 
gross  a  fraud  upon  the  complainant,  as  to  wrest  from  his  hands  the 
whole  of  that  fund,  which  they  had  specifically  pledged  for  the  pay- 
ment of  his  claims!  We  think  not.  The  agreement  of  the  parties, 
^^  as  *  stated  in  the  bill,  and  sustained  by  the  testimony,  shews 
^^  that  the  complainant  never  consented  to  rely  on  the  personal 
responsibility  of  the  defendants,  and  should  not  therefore  be  com- 
pelled to  resort  to  it,  but  that  he  looked  for  indemnity  and  reimburse- 
ment to  the  purchase  money  of  the  land,  on  which  he  had  a  clear,  equi- 
table lien.  Upon  payment  of  debts  of  the  deceased  by  the  adminis- 
trator, out  of  his  own  funds,  equal  to  the  whole  amount  due  on  the 
bonds,  a  Court  of  equity  should  decree  its  cancellation.  Upon  pay- 
ment to  a  less  amount,  it  should  decree  that  a  credit  for  the  same  be 
endorsed  upon  the  bond. 

As  regards  the  prayer  of  the  complainant,  that  in  case  bis  claim 
should  overrun  the  amount  due  on  his  bond,  the  defendants  should 
be  decreed  to  repay  him  the  diflFerence,  we  consider  it  reasonable, 
and  that  to  grant  it,  is  within  scope  of  clear  Chancery  powers.  Hav- 
ing once  acquired  jurisdiction  over  the  subject-matter,  by  ascertain- 
ing the  amount  due  to  the  complainant,  with  a  view  to  its  deduc- 
tion from  the  valuation  of  the  land;  the  authority  to  grant  full 
relief,  follows  as  a  necessary  consequence. 

We  have  gone  thus  at  large  in  disclosing  our  views  of  the  grounds 
on  which  the  Chancellor  bottomed  his  decree,  in  order  to  facilitate 
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fatare  proceedings  in  this  cause,  which  must  take  place  before  him. 
And  confining  ourselves  within  those  limits,  which  he  professedly 
prescribed  to  himself,  our  remarks  have  been  predicated  upon  the 
bill  alone,  without  reference  to  the  answer  of  the  defendants,  or  the 
testimony  taken  under  the  commissions  issued  for  that  purpose.  It 
becomes  us  now  to  make  a  single  observation  upon  the  merits  of  the 
case,  as  presented  by  the  record. 

The  agreement  charged  in  the  answer  is  unsupported  by  proof, 
whereas  that  alleged  in  the  bill  of  complaint  is  substantiated  by  two 
witnesses,  who  made  the  distribution  of  the  personal  property,  and 
their  testimony  is  corroborated  by  pregnant  circumstances.  We 
therefore  think  there  is  error,  not  only  in  the  general  dismissal  of 
the  bill  under  *  the  circumstances  in  which  it  was  made,  but  ^^ 
that  the  Chancellor  erred  in  refusing  to  direct  the  auditor  to  ^"^ 
8tat«  an  account,  elucidating  the  matters  in  controversy  between 
the  parties,  and  thereby  presenting  the  items  of  litigation  more 
distinctly  to  the  view  of  the  Court.  The  facts  in  this  case  render  it 
indispensably  necessary,  that  the  order  to  the  auditor  should  invest 
him  with  the  usual  authority  of  taking  testimony  upon  the  subjects 
matter  of  account,  which  are  embraced  in  his  statements. 

Decree  reversed. 


Simmons  vs.  Dbury. — December,  1829. 

D.  by  last  will,  devised  as  follows:  '^  Item.  I  give  and  bequeath  to  my  two 
grandsons,  S.  and  W.  sixty  dollars  oach;  and  all  the  rest  and  residue  of 
my  personal  estate,  I  give  to  be  equally  divided  among  my  five  sons.'^ 
He  also  devised  his  real  estate  to  his  widow,  and  after  her  death,  or 
marriage,  directed  his  executors  to  sell  it,  and  divide  the  proceeds 
among  his  sons.  The  testator  ^s  personal  estate  being  insufficient  to  pay 
his  debts,  and  also  the  pecuniary  legacies,  one  of  the  grandsons,  after 
the  widow's  death,  filed  a  bill  to  have  the  land  sold  for  the  payment  of 
his  legacy.    Hdd^  That  he  was  not  entitled  to  relief,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dismissing  the 
bill  of  the  complainant  (now  appellant.)  The  bill  which  was  filed 
on  the  4th  of  February,  1825,  stated,  that  Charles  Drury,  the  grand- 
father of  the  complainant,  by  his  la^t  and  testament,  dated  on  the 
8th  of  July,  1806,  bequeathed  to  him  the  sum  of  $60,  after  his  debts 
and  funeral  charges  should  be  paid.  The  testator  then  directed, 
that  his  land  after  the  death  or  marriage  of  his  wife,  (to  whom  he 
gave  an  estate  in  the  same  duriug  widowhood,)  should  be  sold  by 
his  executors,  Henry  Childs  Drury  and  Charles  Drury,  and  the 
money,  therefrom  arising,  to  be  divided  between  his  five  sons,  of 

(a)  Cited  in  Cornish  vs.  WUhon,  6  Gill,  816.  Of.  Stevens  vs.  Gregg,  10  G. 
&  J.  148. 
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^  whom  the  said  executors  *  are  two.  That  one  of  the  testator's 
^^  sons  has  since  died,  as  has  also  hi^i  widow.  That  the  personal 
estate,  except  a  very  small  balance,  has  been  exhausted  in  the  pay-' 
ments  of  debts,  so  that  complainant  has  only  received  $10,  on  account 
of  his  legacy,  that  being  his  proportion  of  the  residuum  in  the  hands 
of  the  executors.  That  Henry  G.  Drury,  one  of  the  executors  and 
heirs  of  the  said  testator,  has  purchased  the  title  of  the  other  heirs 
to  the  land,  and  refuses  to  sell  the  same  for  the  satisfaction  of  the 
balance  of  complainant's  legacy.  Prayer,  that  a  decree  may  be  had 
for  the  sale  of  said  land,  for  the  purpose  of  paying  said  legacy,  and 
for  general  relief.  ^ 

Charles  Drury's  will,  referred  to  in  the  bill,  contains,  among  others, 
the  following  clauses :  ^'  Item.  I  give  and  bequeath  to  my  two  grand- 
sons, William  T.  Simmons  and  Aaron  Welch,  sixty  dollars  each." 
<<  And  all  the  rest  and  residue  of  my  personal  estate,  I  give  to  be 
equally  divided  between  my  said  five  sons." 

The  answer  of  Henry  C.  Drury,  Charles  Drury,  and  Samuel  Drury, 
three  of  the  defendants,  admitted  the  will  of  Charles  Drury,  the 
testator,  and  that  he  made  such  a  disposition  of  his  land,  and  be- 
queathed the  legacy  to  the  complainant  as  his  bill  charges.  The 
defendants,  Charles  and  Samuel,  admit  they  sold  their  interest  in 
the  land  to  the  defendant,  Henry  C,  who  alleges  that  he  purchased 
the  interest  of  the  defendant,  Joseph  Drury.  The  defendant,  Henry 
C,  states,  that  he  paid  the  complainant  his  full  proportion  of  the 
personal  assets  of  the  testator,  on  account  of  his  legacy,  as  will 
appear  by  his  receipt,  filed  with  his  answer.  The  defendants  then 
deny,  that  the  land  devised  to  them  by  their  father,  is  liable  for  the 
balance  of  complainant's  legacy,'  as  it  is  not,  by  the  testator,  made 
a  charge  thereon. 

The  answer  of  Joseph  Drury,  admits  the  facts  set  forth  in  the  bill, 
and  consents  to  the  decree  as  prayed. 

*  The  complainant's  receipt  on  account  of  his  legacy,  referred 
•'*  to  in  the  answer  of  Henry  C.  Drury,  was  admitted  to  have  been 
signed  by  the  complainant. 

A  commission  issued,  to  take  testimony,  but  the  proof  taken  does 
not  appear  to  be  material. 

Bland,  C.  (July  Term,  1827.)  This  case  standing  ready  for  hear- 
ing, the  solicitors  of  the  parties  were  fully  heard,  and  the  proceedings 
read  and  considered. 

It  was  urged,  that  the  Stat,  of  5  Geo.  2,  chap.  7,  by  which,  lands 
in  this  State  were  subjected  to  the  payment  of  debts,  must  be  allowed 
to  have  a  direct  and  strong  influence  upon  cases  of  this  description. 
But  whatever  may  be  its  effect  under  certain  circumstances,  I  do 
not  think  that  it  can  have  any  material  bearing  upon  this  particular 
case,  and  therefore,  shall  express  no  opinion  respecting  it,  in  any 
way  whatever. 
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• 

All  the  cases  that  have  been  cited  as  analogoas  to  this,  show,  that 
the  Court  has  been  altogether,  or  mainly  governed,  by  what  was 
deemed  to  be  the  intention  of  the  testator.  The  whole  controversy, 
here  tnms  npon  the  single  point  of  the  intention  of  this  testator, 
Charles  Drury.  ^e  sets  ont  with  the  general  declaration,  <<  after 
my  debts  and  fnneral  charges  are  paid,"  but  he  does  not  say  how, 
when,  or  out  of  what  fund,  they  are  to  be  paid;  nor  does  he  make 
any  allusion  to  them.  Hence  this  expression  can  be  considered  in 
no  other  light,  than  as  a  general  recognition  of  the  legal  liability  of 
the  whole  of  his  estate,  to  the  payment  of  his  debts  and  funeral 
charges.  It  manifests  no  intention  to  alter  or  change  the  general 
be^ng  of  that  liability  in  any  manner  whatever. 

It  is  a  very  ancient  and  well  ests^blished  principle  of  our  law,  that 
the  pei'sonal  estate  of  a  deceased  debtor,  shall  be  considered  as  the 
natural  fund,  for  the  payment  of  his  debts,  and  must  be  first  applied 
for  that  purpose.  There  are  many  cases,  however,  in  which  a  Court 
of  equity  will  so  marshal  *  the  assets  in  favor  of  creditors  and  ^^ 
legatees,  as  to  relieve  the  personal  estate  from  the  grasp  of  ^^ 
those  who  have  other  means  of  obtaining  satisfaction.  But  those 
cases  only  shew  and  illustrate  the  nature  of  the  power  of  the  Court, 
under  these  circumstances,  where  the  law,  or  the  intention  of  the 
testator  allows  of  the  exercise  of  such  a  power.  Here  the  intention 
of  the  testator,  Charles  Drury,  is  clear  and  decisive  against  the 
application  of  any  such  authority. 

It  is  evident  that  he  had  under  his  contemplation  the  whole  of  his 
estate,  made  up  as  it  was  of  the  two  well  known  kinds  of  property,  real 
and  personal,  the  legal  character  of  each  component  part  of  which 
he  perfectly  understood,  or  shewed  no  disposition  to  alter  in  any  one 
particular,  in  reference  to  the  objects  of  his  bounty.  He  first  dis- 
tinctly and  specifically  disposes  of  his  whole  real  estate  to  his  wife, 
for  life,  or  during  her  widowhood,  and  after  to  his  sons.  He  then 
proceeds  to  his  personalty.  He  gives  several  pecuniary  legacies,  and 
then,  by  a  sweeping  bequest,  disposes  of  ''  all  the  rest  and  residue  of 
his  personal  estate."  Taking  the  whole  will  together,  it  amounts  to 
this.  That  after  the  estate  has  been  cleared  of  all  claims  against  it, 
in  the  usual  manner,  and  according  to  law,  the  realty  shall  go  to  his 
wife  and  sons,  and  the  personalty,  if  sufiScient,  shall  be  applied  to  the 
payment  of  certain  legacies,  and  the  residue,  if  any,  to  his  sons.  The 
devise  of  the  land  is  as  much  and  properly  a  specific  donation,  as  the 
bequest  of  the  pecuniary  legacies.  To  charge  the  pecuniary  legacies 
npon  the  land  directly  or  indirectly,  or  by  substitution,  or  otherwise, 
it  is  conceived  would  be  a  manifest  violation  of  the  intention  of  the 
testator,  and  unwarranted  by  any  law,  or  adjudged  case. 

Decreed,  that  the  complainant's  bill  be  dismissed,  with  costs. 

From  which  decree  the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
and  Abgheb,  JJ. 
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QA  *  Boylcj  for  the  appellant,  said,  the  question  is  whether  as 

^^  the  personal  estate  is  insufficient  to  pay  debts  and  legacies, 
and  the  debts  having  been  paid  out  of  the  personal  estate,  the  real 
estate  should  not  be  sold  to  pay  the  balance  of  the  legacy  to  the 
complainant.  He  cited  Bac.  Ab,  tit  Ex^or^  {L.  2;)  Ford  vs.  Oreyj 
1  Cos,  in  Chan.  297 ;  2  Chan,  Rep.  155 ;  Kaimes  Pr.  Eq.  B.  1,  sec.  1, 
16 ;  2  Cos.  in  Chan.  4  ^  lb.  115 ;  lb.  117 ;  Chepping  vs.  Cheppingj  1  P. 
Wma.  739;  Curton  vs.  Pierpmit,  2  P.  Wms.  81;  Waintoright  vs. 
Water^nan,  1  Ves.  312;  The  Acts  of  1785,  ch.  80,  and  1798,  ch.  101, 
sub-ch.  8,  sec.  17;  Tyson  vs.  HoUingsworth,  1  R.  &  J.  460;  Stat.  5 
G«o.  2,  ch.  7,  sec.  4 ;  Kiltyh  Rep.  of  the  Statutes j  249. 
Brewer^  Jr.  for  the  appellees,  referred  to  4  Bac.  Ab.  282,  286. 

Decree  affirmed. 


Aldbidge  and  Higdon  vs.  Weems  and  Hall. — December,  1829. 

T.  who  was  indebted  to  A.  and  H.  held  a  mortgage  from  W.  upon  which  he 
made  the  following  assignment,  under  his  hand  and  seal.  '^  For  value 
received,  I  hereby  transfer,  assign  and  make  over  to  Messrs.  A.  and  H. 
this  mortgage  and  the  debt  so  intended  to  be  secured  thereby,  witness 
my  hand  and  seal,  this,  &c."  About  twelve  months  after,  T.  died. 
The  mortgage  and  assignment  were  found  uncancelled  among  his  papers. 
To  a  bill  filed  by  A.  and  H.  against  the  mortgagor  and  T's  administra- 
tor, to  enforce  the  assignment  for  the  i>ayment  of  their  debt,  which 
alleged,  that  T.  had  promised  to  secure  their  debt  by  making  the  assign- 
ment in  question,  the  answer  of  the  administrator  stated,  ''that  T.  might 
have  promised  to  secure  the  debt,  and  that  the  endorsement  may  have 
been  written  on  the  mortgage  with  a  view  to  comply  with  such  promise, 
but  denied  that  there  was  a  delivery  of  it  in  fact  by  T.  or  an  acceptance 
thereof  by  the  complainants. ''  Upon  appeal,  it  was  hdd,  that  an  assign- 
ment of  T's  interest  in  the  mortgage,  might  be  good  and  operative, 

Qiy       without  actual  delivery,  if  *  connected  with  evidence  to  show  he 

^  '  intended  it  to  transfer  bis  interest,  in  the  thing  assigned.  That 
this  assignment  had  all  the  forms  and  solemnities  necessary  to  consti- 
tute a  good  contract,  was  in  his  hand- writing,  signed  by  him,  and  con- 
tained a  full  expression  of  his  intention  to  transfer  his  interest  in  the 
mortgage,  (a) 

A  Ck>urt  of  equity  has  the  power,  and  will  make  every  possible  effort,  within 
the  range  allowed  by  the  Statute  of  Frauds,  to  heal  the  infirmities  of 
defective  contracts  of  every  description  that  can  be  sanctioned  by  the 
law. 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dismissing  the 
bill  of  the  complainants,  (now  appellants.)  The  bill  filed  pn  the  5th 
of  September,  1826,  stated,  that  the  complainants  for  a  number  of 
years  were  engaged  as  copartners  in  trade,  in  the  City  of  Baltimore; 
that  while  so  engaged  in  business,  Thomas  Tongue  and  Thomas  T. 


(a)  Approved  in  Carson  vs.  Phelps,  40  Md.  99.    See  Alexander  vs.  Qhisdiny 
5  GiU,  189. 
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McPhersoD,  of  Anne  Arnndel  County,  also  engaged  in  trade  under 
the  firm  name  of  Tongue  and  McPherson,  became  indebted  to  tbem 
in  the  sum  of  $5,009.95,  with  interest ;  that  mnch  of  this  claim  had 
existed  for  several  years,  and  Tongue,  who  in  the  dealings  between 
the  two  firms,  was  principally  known  and  relied  on  by  the  complain- 
ants, had  repeatedly  promised  to  secure  the  payment  of  the  said 
claim  with  interest.  That  Williams  Weems  (one  of  the  defendants 
and  appellees)  being  indebted  to  Tongue,  in  the  sum  of  $2,900,  in 
order  to  secure  the  payment  thereof,  did,  on  the  14th  of  December, 
1821,  execute  to  the  said  Tongue  a  deed  of  mortgage,  thereby  con- 
veying to  him  and  his  heirs,  a  tract  or  parcel  of  land  called  Portland 
Manor,  lying  in  Anne  Arundel  County,  and  containing  300  acres,  with 
a  proviso,  that  if  Weems,  his  heirs^  &c.  should  pay  to  Tongue,  his 
executors,  &c.  the  said  sum  of  $2,900,  with  interest  thereon,  in  four 
years  from  the  date  thereof,  then  the  said  deed  to  be  void.  That 
the  said  deed  was  in  due  form  of  law  acknowledged  and  recorded ; 
that  the  said  debt  remains  due,  and  the  time  limited  for  payment 
thereof  expired  in  the  month  of  December,  1825;  and  the  debt 
intended  to  be  secured  by  the  said  deed,  being  unsatisfied,  a  decree 
for  the  sale  of  the  premises  may  now  be  asked.  That  after  the  exe- 
cution of  the  said  deed,  and  before  the  *  expiration  of  the  time  ^^ 
allowed  to  Weems  for  the  payment  of  the  said  debt,  Tongue,  ^^ 
proposed  to  the  complainants  to  take,  and  they  at  his  request  agreed 
to  take  an  assignment  of  the  said  mortgage,  as  a  security  to  them, 
for  the  payment  of  so  much  of  the  debt  due  from  Tongue  and 
McPherson,  to  the  complainants,  as  by  the  said  deed,  Weems 
acknowledged  that  he  owed  to  Tongue.  The  proposition  of  Tongue 
being  acceded  to  by  the  complainants,  and  the  form  of  the  assign- 
ment which  they  were  willing  to  take,  being  furnished  to  Tongue  by 
the  complainants.  Tongue,  in  pursuance  of  the  agreement  aforesaid, 
on  the  back  of  the  said  deed  of  mortgage,  wrote  the  following 
assignment:  ^^'For  value  received,  I  hereby  transfer,  assign  and 
make  over  to  Messrs.  Aldridge  and  Higdon  of  Baltimore,  this  mort- 
gage, and  the  debt  so  intended  to  be  secured  thereby.  Witness  my 
hand  and  seal,  this  11th  day  of  January,  1825."  And  the  said  assign- 
ment, in  the  hand-writing  of  Tongue,  was  by  him,  on  the  day 
expressed  therein,  signed,  sealed  and  delivered  to  the  complainants. 
The  same  however  was  an  insufficient  security  for  the  debt  of  the 
complainants,  and  the  time  allowed  in  the  deed  to  Weems  to  pay  his 
debt,  not  having  expired,  the  complainants,  at  the  request  of  Tongue 
agreed  to  leave  the  same  in  his  possession,  and  the  same  was  kept 
by  him,  the  complainants  having  no  occasion  for  it,  until  the  death 
of  Tongue,  which  happened  a  very  short  time  afterwaids.  That  the 
assignment  was  intended  to  operate,  not  as  an  absolute  transfer  to 
the  complainants  of  the  debt  due  from  Weems  to  Tongue,  but  only 
as  a  security  in  part  for  the  payment  of  a  larger  debt,  due  to  them 
from  Tongue,  though  they  are  willing  to  accept  of  the  same,  when 
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the  precise  sam  due  on  the  mortgage  is  ascertained,  as  a  transfer  of 
the  debt,  and  a  payment  of  so  mach  of  their  claim.  But  the  com- 
plainants are  advised  and  expressly  charge,  that  the  effect  of  such 
assignment  is,  to  give  them  a  right  to  demand  the  said  debt  of 
Weems,  to  take  legal  steps  for  the  recovery  of  it,  and  in  a  Court  of 
equity,  they  are  the  persons  to  ask,  that  in  default  of  payment,  a 
^  decree  be  *  passed  for  a  sale  of  the  mortgaged  premises. 
^^  They  also  charge,  that  the  debt  due  to  them  from  Tongue  and 
McPherson  is  unpaid,  and  they  have  received  no  other  security  for 
the  payment  of  it.  That  Weems  has  had  notice  of  the  said  assign- 
ment ;  and  although  repeatedly  requested,  has  refused  to  pay  the 
debt  due  from  him  as  aforesaid,  or  any  part,  but  the  same  is  still  due. 
They  further  charge,  that  shortly  after  the  execution  of  the  assign- 
ment. Tongue  died  intestate ;  that  letters  of  administration  upon  his- 
estate  have  been  granted  to  Thomas  J.  Hall,  (the  other  defendant 
and  appellee,)  who  having  possessed  himself  of  the  effects  and  papers 
of  his  intestate,  now  holds  the  said  mortgage  and  assignment ;  and 
the  complainants  pray,  that  he  may  be  compelled  to  bring  the  same 
into  Court,  in  order  that  the  right  of  the  complainants  thereto,  may 
be  shown,  and  a  decree  for  the  sale  of  the  premises  may  be  had. 
Prayer,  that  a  decree  may  be  had  for  the  sale  of  the  mortgaged 
premises  tor  the  benefit  of  the  complainants,  unless  Weems  shall, 
within  a  time  thereinto  be  limited,  pay  to  them  the  debt  due  by 
him ;  and  also  for  general  relief. 

The  answer  of  Hall,  admitted  the  partnership  of  the  complainants^ 
and  that  of  Tongue  and  McPherson ;  also,  that  Weems  was  indebted 
to  Tongue,  and  executed  the  mortgage  mentioned,  which  he  ex- 
hibited ;  also,  that  the  endorsement  on  the  mortgage,  was  in  the 
hand- writing  of  Tongue ;  but  he  denied  that  the  mortgage  was  ever 
delivered,  either  actually  or  virtually  to  the  complainants  by  Tongue ; 
and  he  stated,  that  the  mortgage  was  found  among  Tongue's 
papers,  after  his  death,  not  connected  with  any  other  paper  or  mem- 
orandum, to  show  that  it  had  been  left  with  him  by  the  complainants. 
He  admitted  that  Tongue  might  have  promised  to  secure  the  debt 
due  by  Tongue  and  McPherson  to  the  complainants,  and  that  the 
endorsement  may  have  been  written  on  the  mortgage  by  Tongue, 
with  a  view  of  complying  with  such  promise ;  but  he  denied  that 
there  ever  was  a  delivery  in  fact  of  the  mortgage,  by  Tongue,  or  an 
.  acceptance  thereof  by  the  complainants.  That  Tongue  *  died 
"*"  in  January,  1826,  nearly  a  year  after  the  date  of  the  endorse- 
ment on  the  mortgage.  That  soon  after  the  death  of  Tongue,  and 
granting  letters  of  administration  to  this  defendant,  he  addressed  a 
letter  to  the  complainants,  upon  the  subject  of  Tongue's  affairs,  in 
the  expectation  of  receiving  some  important  information  from  them» 
in  their  answer,  there  was  no  allusion  to  the  assignment  of  the  mort- 
gage, and  no  claim  or  pretence  set  up  to  any  part  of  Tongue's  prop- 
erty, or  to  any  of  his  securities,  as  having  been  appropriated  to  the 
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benefit  of,  or  assigned  to  the  complainants.  They  did  not  then  pre- 
tend to  claim  the  mortgage  npon  Weems,  as  having  been  assigned 
to  them.  He  believed,  that  the  first  information  which  they  received 
of  the  endorsement  on  the  mortgage,  was  oommnnicated  by  him,  no 
demand  having  been  made  by  them  for  the  surrender  or  delivery 
thereof,  nntil  after  they  had  been  informed  by  this  defendant,  of 
the  existence  of  such  endorsement.  He  knows  nothing  of,  and 
therefore  does  not  admit  the  statement  in  the  bill  of  the  form  of  an 
assignment,  having  been  furnished  by  the  complainants  to  Tongue. 
That  the  personal  estate  of  Tongue,  will  not  be  sufficient  to  dis- 
charge his  debts,  and  that  he  is  advised  not  to  surrender  the  said 
mortgage,  nnless  he  is  comx)elled  by  law  so  to  do,  &c. 

The  answer  of  Weems  admitted  the  execution  of  the  mortgage, 
and  the  justice  of  the  claim  for  which  it  was  given.  He  knew  noth- 
ing of  the  other  facts  stated  in  the  bill.  He  claimed  to  be  credited 
with  the  sum  of  f 439.26,  being  for  tobacco  delivered  to  Tongue,  in 
part  payment  of  the  mortgage. 

Admissions. — It  was  admitted  by  the  parties,  that  the  letter  from 
the  defendant  Halt  to  the  complainants,  ^and  that  from  the  com- 
plainants to  Hall,  marked  exhibits  A  and  B,  were  written  by  the 
parties  signing  them,  and  are  the  letters  spoken  of  in  the  answer  of 
Hall.  Also,  at  the  time  of  Tongue's  death,  and  at  the  dat«  of  the 
endorsement  on  the  mortgage,  the  partnership  of  Tongue  and  McPher- 
son  *  were  largely  indebted  to  the  complainants,  and  that  ^^ 
Tongne,  the  mortgagee,  was  one  of  that  firm.  Also,  that  the  ^^ 
endorsement  on  the  said  mortgage,  and  the  signature  thereto,  are 
in  the  hand-writing  of  Tongue. 

Exhibit  A. — Letter  from  Hall  to  the  complainants,  dated  T.  Land- 
ing, the  10th  of  February,  1826.  ^^  Knowing  the  intimacy  which 
existed  between  the  late  Thomas  Tongue  and  yourselves,  and  the 
mutual  friendship  between  you,  I  have  taken  the  liberty  of  calling 
on  you,  for  any  inibrmation  you  may  be  in  i)OSsession  of,  relative  to 
his  business  with  the  Messrs.  MuUikins;  also  any  information  you 
possess,  relative  to  the  amount  of  debts  due  from  him  individually  in 
Baltimore.  There  are  rumors  here,  that  are  really  alarming  to  those 
interested  in  his  estate,  respecting  money  due  in  Baltimore.  Be 
good  enough  to  give  me  your  ideas  generally,  as  regards  the  MuUi- 
kins, and  what  would  be  the  most  judicious  course  to  pursue  in  re- 
covering the  money,  also  the  amount  they  owe  him,  for  it  is  impossible 
to  ascertain  it  from  his  papers.  This  is  a  confidential  communication, 
and  your  reply  shall  be  so  considered." 

Exhibit  B. — ^Letter  from  the  complainants  to  Hall,  dated  Balti- 
more, the  11th  of  February,  1826.  "In  reply  to  your  letter  of  the 
10th  inst.  we  would  merely  remark,  that  we  are  confident  that  the 
claims  in  this  place  against  T.  Tongue,  individually, cannot  be  large; 
but  as  we  are  not  at  present  enabled  to  state,  with  any  degree  of 
certainty,  the  amount  due  by  him,  we  would  recommend  your  taking 
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a  trip  to  this  place,  when  you  can,  on  the  spot,  get  more  satisfactory 
information.  We  think  it  also  necessary,  that  you  should  see  Mr. 
B.  Mullikin,  he  resides  here,  relative  to  the  claim  against  B.  D.  and 
B.Mullikin;  and  we  shall  take  great  pleasure  in  givijigyou  all  the  in- 
formation, as  well  as  advice,  relative  thereto.  We  can  now  say,  that 
we  saw  notes  in  possession  of  Mr.  Tongue,  for  $3,500.  each  drawn 
by  B.  D.  and  li.  Mullikin ;  but  which  Mr.  T.  said  was  about  $3,000 
short  of  what  they  owed  him.    You  must  come  up." 

*  Bland,  C.  (December  Term,  1826.)  The  only  question  in 
^'^  .  this  case  is,  whether  the  writing  of  the  11th  of  January,  1825, 
endorsed  on  the  mortgage,  is  available  to  the  plaintiffs  or  not  9  There 
can  be  no  doubt,  that  delivery  is  essential  to  the  validity  of  a  deed; 
nor  can  it  be  doubted,  that  this  Court  has  the  power,  and  will  make 
every  possible  effort,  within  the  range  allowed  by  the  Statute  of 
Frauds,  to  heal  the  infirmities  of  defective  contracts  of  every  descrip- 
tion, that  can  be  sanctioned  by  the  law.  But  the  objection  to  the 
plaintiffs  taking  any  thing  by  this  writing  is,  not  that  t  wants  any 
of  the  forms  and  solemnities  peculiar  to  any  class  of  contracts,  or 
that  it  is  an  imperfect  expression  .of  the  will  and  agreement  of  the 
party.  It  is,  that  it  has  not,  nor  never  had,  a&  a  contract,  that 
which  is  of  the  vital  essence  of  all  obligations,  the  free  and  final 
assent  of  the  party;  and,  consequently,  that  it  is  not  a  contract  at 
all,  or  in  any  sense. 

The  assent  of  the  parties  is  indispensably  necessary  to  the  forma- 
tion of  all  contracts.  The  various  forms  and  ceremonies  prescribed, 
or  required  by  the  law,  are  the  solemn  precautions,  the  evidences, 
by  which  the  free  and  deliberate  assent  of  the  mind  of  the  person 
contracting,  are  required  to  be  externally  manifested ;  and,  when 
the  consent  of  the  party  is  clearly  established,  equity  will  go  far  in 
supplying  the  want  of  them. 

The  doctrine,  in  relation  to  equitable  mortgages,  has  no  direct 
bearing  upon  this  question.  But,  most  of  the  cases  that  have  been 
referred  to  in  the  argument,  are  those  which  involve  the  question  of 
an  equitable  mortgage  or  not ;  and,  indeed  all  others,  which  arise 
out  of  informal,  defective,  mistaken,  or  part  executed  contracts,  turn 
upon  the  establishment  of  this  preliminary  point,  the  final  and  delib- 
erate assent  of  the  party,  who  is  alleged  to  have  contracted.  For, 
a  complainant  cannot  ask  a  remedy  for  any  omitted  form  or  solemnity ; 
nor  can  the  Court  be  called  on  to  supply  a  defective  expression  of 
will;  to  correct  an  error;  or  to  complete  the  execution  of  an  un- 

^  finished  intention,  where  there  is  no  *  satisfactory  proof  of 
^^  any  deliberate  and  final  intention  to  contract,  ever  having  ex- 
isted. 

That  the  late  Thomas  Tongue  contemplated  an  assignment  of  the 
mortgage ;  that  he  meditated  upon  it ;  and  that  he  expressed  his 
thoughts  upon  the  subject  in  writing,  there  can  be  no  doubt.    But, 
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there  is  not  the  least  evidence,  that  he  had  ever,  at  any  time  daring 
his  life,  given  his  final  consent  to  such  a  contract  as  that,  npon  which 
it  appears,    he  had    serionsly  reflected,  and  thus  expressed  his 
thoughts.    He  contemplated  making  an  acknowledgment,  that  he 
had  received  value  for  the  mortgage ;  and,  he  expressed  the  result  of 
his  meditation  npon  the  subject  of  making  an  assignment  of  it,  to 
the  plaintiffs,  in  consideration  thereof;  but  there  is  no  proof  that  he 
.ever  did  so,  in  fact.    He  never  informed  the  plaintiffs,  or  any  one 
else,  that  he  had  done  so ;  nor  were  they  ever  in  any  way  apprised, 
that  he  had  made  and  assented  to  a  contract,  by  which  he  assigned 
the  mortgage  to  them.    This  writing  remained  in  Tongue's  own  pos- 
session, under  his  own  entire  and  absolute  control,  until  his  death ; 
^ukd,  being  so  left,  without  that  assent,  essentially  necessary  to  the 
creation  of  an  obligation,  it  cannot  now  be  considerod  as  a  contract 
or  agreement,  of  any  description  whatever.    Nor,  can  it  be  allowed 
to  take  effect,  in  any  way,  as  a  testamentary  writing ;  because  there 
is  nothing  upon  the  face  of  it;  nor  any  act,  or  evidence  in  relation  to 
it,  which  shows,  that  it  was  made  in  contemplation  of  the  death  of 
the  writer ;  or,  was  ever  intended  by  him,  to  take  effect  after  his  de- 
cease.   This  writing  is,  therefore,  in  every  point  of  view,  a  mere 
nullity.    Decreed,  that  the  bill  of  complaint  of  the  complainants,  be 
dismissed  with  costs. 
From  which  decree  the  complainants  appealed  to  this  Court. 

.    The  cause  was  argued  before  Eable,  Mabtin,  and  Dobsey,  JJ. 

*  MagrudeTy  for  the  appellants,  contended,  1.  That  they  ^^ 
were  entitled  to  the  same  relief  against  Hall,  the  administra-  ^^ 
tor  of  Tongue,  that  they  could  have  had  against  Tongue,  had  he 
been  alive.  Ihrsey  vs.  Smithsanj  6  H.  dt  J.  61.  2.  That  the  assign- 
ment of  the  mortgage  being  proved  to  be  in  the  hand-writing  of  the 
mortgagee,  entitled  the  appellants,  as  assignees,  to  the  debt  there- 
by secared,  and  to  the  security  for  the  payment  of  it ;  of  course  the 
relief  prayed  ought  to  have  been  granted.  He  cited  2  Com.  Big. 
373,  cites  2  Oh.  Gas.  7,  37 ;  Clavering  vs.  Clavering^  2  Vem.  473 ; 
Baughtan  vs.  Boughton^  1  Atk.  625 ;  Johnson  vs.  SnUihy  1  Ves.  314 ; 
Souverbye  vs.  Arden^  1  Johns.  Ch.  240,  256 ;  1  Madd.  Ch.  299 ;  Pow. 
en  MarL  460;  Ham.  Big.  365,  pi.  21;  Ex  parte  Bruce,  1  Rose^  374; 
HanJcey  vs.  Vernon^  2  Cox^s  Ch.  13 ;  Bum  vs.  Bum,  3  Ves.  573,  582, 
583;  li£est€ier  vs.  Oillespie,  11  Ves.  624;  Saunderson  vs.  Jackson^  2 
Boss,  and  Pull  239. 

S.  Pinkney^  for  the  appellees.  The  delivery  of  an  instrument  of 
writing  is  essential.  Clarke  vs.  Ray^  1  H.  &  J.  323 ;  McCulloh  vs. 
Bashielly  1  J7.  <1^  O.  96 ;  Goodrich  vs.  Walker,  1  Johns.  Cos.  250 ; 
Clavering  vs.  Clavering,  2  Vem.  473 ;  Souverbye  vs.  Arden,  1  Johns. 
Ch.  240. 

Shaw,  also  for  the  appellees,  cited  2  Jacobs^  L.  B.  223 ;  Ma^eviUe 
vs.  Welsh,  5  Wheat.  284 ;  Bx  parte  Mountfort,  14  Ves.  606 ;  Ex  parte 
Coombcy  17  Ves.  369;  Ex  parte  Bulteel,  2CoaPs  Ch.  Cas.  247. 
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-  Magrtiderj  in  reply.     *The  creditors  are  not  before  the 

'^^  Gonrt.  The  cases  cited  on  the  other  side,  were  cases  of  bank- 
mptcy,  where  the  creditors  were  seeking  to  recover.  If  there  was  a 
consideration  given  for  the  assignment,  Chancery  can  enfoi^ce  it. 
Black  vs.  Card,  2  JET. ««?(?.  109;  Lord  Carteret  vs.  Paschal,  3  P.  Wms. 
199 }  Bunn  vs.  Winthrop,  1  Johns,  Ch.  Rep.  336.  Tongae  held  the 
assignment  in  trust  for  the  benefit  of  the  complainants.  Moses  vs. 
Murgatroydj  1  Johns.  Ch.  119 ;  Cumberland  vs.  CodringUm,'  3  Johns. 
Ch.  261 ;  Shepherd  vs.  McEvers,  4  Johns.  Ch.  136. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  The  bill  charges 
that  Tongue  and  McPherson  were  indebted  to  Aldridge  and  Higdon 
in  a  large  sum  of  money,  and  that  Tongue,  who  was  the  active  part- 
ner, had  repeatedly  promised  to  secure  the  payment  of  the  same. 
That  Weems  was  indebted  to  Tongue,  and  gave  him  a  deed  of  mort- 
gage on  the  14th  day  of  December,  1821,  to  secure  the  payment  of 
the  debt  in  four  years  afber  the  date  of  the  mortgage.  That  bef(M:e 
the  expiration  of  the  time  allowed  Weems  for  payment,  Tongue  pro- 
posed, and  the  complainants  agreed,  to  accept  an  assignment  of  this 
mortgage,  a«  security  to  them  in  part  payment  of  their  debt,  and 
accordingly  the  following  assignment  was  made  by  Tongue  on  the 
mortgage :  '^  For  value  received,  I  hereby  transfer,  assign  and  make 
over  to  Messrs.  Aldridge  and  Higdon,  of  Baltimore,  this  mortgage, 
and  the  debt  so  intended  to  be  secured  thereby :  witness  my  hand 
and  seal,  this  eleventh  day  of  Jaduary,  eighteen  hundred  and  twen- 
^^  ty-flve."  That  Tongue,  •  in  a  short  time  after  this  assign- 
^'  ment,  died  intestate,  and  letters  of  administration,  were  ^ 
granted  to  Hall,  &c.  The  answer  of  Hall  admits  the  partnership  of 
Tongue  and  McPherson ;  that  the  mortgage,  as  set  out  in  the  bill, 
was  executed  by  Weems,  and  that  the  endorsement  on  the  mortgage 
purporting  to  be  an  assignment,  is  in  the  hand-writing  of  Tongue. 
That  the  mortgage  was  found  among  Tongue's  papers  at  his  death. 
He  further  admits  that  Tongue  might  have  promised  to  secure  the 
debt  due  to  the  complainants,  and  that  the  endorsement  may  have 
been  written  on  said  mortgage,  with  a  view  of  complying  with  such 
promise,  but  he  denies  that  there  ever  was  a  delivery  in  fact  of  the 
said  mortgage  by  Tongue,  or  an  acceptance  thereof  by  the  said  com- 
plainants. It  is  also  stated  in  the  answer,  that  Tongue  died  in  Jan- 
uary, 1826.  The  only  question  put  in  issue  by  this  bill  and  answer, 
is,  whether  it  was  necessary  to  give  legal  effect  to  this  assignment, 
that  there  should  be  a  delivery  of  the  mortgage  by  Tongue  to  the 
complainants. 

In  examining  this  case,  it  is  necessary  to  keep  constantly  in  view, 
that  this  is  not  a  mortgage  or  deed  that  requires  delivery  to  give  it 
legal  effect,  but  an  assignment  of  Tongue's  interest  in  the  mortgage, 
that  may  be  good  and  operative  without  actual  delivery,  if  there  is 
evidence  to  shew  ^he  party  intended  it,  to  transfer  his  interest  in 
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the  thing  assigned.  This  doctrine  is  admitted  by  the  Ohancellor  in 
his  decree,  and  that  a  Court  of  equity  has  the  power,  and  will  make 
every  possible  effort,  within  the  range  allowed  by  the  Statnte  of 
Frauds,  to  heal  the  infirmities  of  defective  contracts  of  every  descrip- 
tion, that  can  be  sanctioned  by  the  law.  This  assignment  has  all 
the  forms  and  solemnities  necessary  to  constitute  a  good  contract. 
It  is  in  the  hand-writing  of  Tongue,  and  signed  by  him,  and  is  a  full 
expression  of  his  intention  to  transfer  his  interest  in  the  mortgage, 
to  Aldridge  and  Higdon.  This  not  only  appears  on  the  face  of  the 
assignment  itself,  but  is  admitted  by  the  answer  of  Hall,  the  admin- 
istrator of  Tongue. 

*  In  his  answer,  responsive  to  the  bill,  he  admits  the  assign-  ^ 
ment  is  in  the  hand-writing  of  Tongue,  and  was  found  among  ^^ 
his  papers  at  his  death.  That  the  said  Tongue  might  have  promised 
to  secure  the  debt  due  to  Aldridge  and  Higdon,  and  that  the  en- 
dorsement may  have  been  written  on  the  said  mortgage  by  the  said 
Tongue,  with  a  view  of  complying  with  such  promise. 

It  was  the  moral  duty  of  Tongue  to  secure  the  debt  due  to  Aldridge 
and  Higdon.  It  was  his  express  agreement  to  do  so.  He  has  made  a 
solemn  instrument  in  his  own  hand-writing,  and  signed  by  him  to 
produce  that  effect,  and  this  instrument  remains  in  his  possession, 
uncancelled,  until  the  day  of  his  death ;  yet  it  is  said  you  are  to  pre- 
sume this  was  all  idle  and  nugatory,  and  that  too,  in  a  Court  of 
equity,  whose  peculiar  province  and  pleasure  it  is  to  heal  defective 
contracts,  and  carry  the  intention  of  parties  into  effect.  This  doc- 
trine would  pervert  the  equitable  powers  of  a  Court  of  Chancery. 

The  object  and  intention  of  Tongue,  when  he  made  the  assignment, 
is  not  only  obvious  from  the  writing  itself,  but  is  admitted  by  the 
administrator,  and  his  permitting  it  to  remain  uncancelled,  affords  a 
strong  presumption  that  the  same  intention  continued  to  the  day  of 
his  death.  This  record  presents  no  sufOicient  evidence  to  rebut  that 
presumption.  We  are  therefore  of  opinion  that  the  decree  of  the 
Chancellor  is  erroneous,  and  ought  to  be  reversed. 

Decree  reversed. 


.•  John  S.  Stiles  ts.  Jahes  H.  Causten.— -December,  1829.  40 

Several  persons  who  had  claims  on  the  Ck>yernmeDt  of  the  United  States, 
for  injury  done  to  their  property,  taken  and  used  to  prevent  the  approach 
of  an  enemy,  employed  an  agent  to  collect  their  evidence,  and  prosecute 
their  demands;  but,  before  the  matter  was  finally  adjusted,  one  of  them 
died.  After  this,  the  representative  of  the  deceased,  the  defendant, 
attended  several  meetings  of  the  persons  interested  in  the  said  claims, 
at  which  it  was  always  stated,  that  the  plaintiff  was  acting  as  the  agent 
of  the  owners  of  the  property  taken  in  prosecuting  their  claim.  The 
defendant  also  gave  the  plaintiff  a  letter  of  introduction,  in  which  he 
was  mentioned  as  the  ^^  representative  of  the  unfortunate  owners"  of 


30  STILES  vs.  OAUSTEN.— 2  G.  &  J. 

the  property,  for  which  indemnity  was  sought;  and  the  person  to  whom 
it  was  addressed,  was  requested  to  aid  the  plaintiff  in  obtaining  redress. 
One  of  the  witnesses  also  proved,  that  in  frequent  conversations  with 
the  defendant,  he,  the  witness,  had  stated  that  twenty  per  cent,  was  the 
commission  stipulated  to  be  paid  by  the  owners  of  the  aforesaid  prop- 
erty; and  that  the  defendant  never  objected  to  the  same.  The  plaintiff 
attended  to  the  agency  until  the  passage  of  a  law,  under  which  the 
defendant  was  paid,  as  executor.  In  an  action  by  the  agent  for  the 
recovery  of  compensation  for  his  services,  held,  that  it  was  properly  left 
to  the  jury  to  determine  whether  there  was  any  new  contract  between 
the  plaintiff  and  defendant,  after  the  death  of  the  original  owner,  by 
which  the  defendant  would  be  liable  in  his  individual  capacity. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit,  instituted  on  the  21st  of  April,  in  the  year  1824,  by  the 
appellee,  (the  plaintiff  in  the  Coart  below,)  against  the  appellant, 
(the  defendant  in  that  Court.) 

The  declaration  contained  counts,  for  work  and  labor,  and  materials 
found ;  for  use  and  occupation ;  for  matters  properly  chargeable  in 
account;  for  goods,  wares,  and  merchandise;  for  money  lent,  and 
advanced,  money  had  and  received ;  and  on  an  insimul  €ompui<M8ent 

The  defendant  pleaded,  1st.  N^on  assumpHt  2nd.  Non  (MSumpHt 
infra  ires  annos;  and  3d.  a>ctio  nan  accrevit. 

Issue  to  the  1st  plea,  and  general  replications,  and  issues  to  the 
2d  and  3d  pleas. 

At  the  trial,  the  plaintiff  gave  in  evidence,  that  G^rge 
^^  •  Stiles,  in  his  life-time,  being  the  owner  of  three  vessels  that 
were  sunk  at  the  entrance  of  the  harbor  of  Baltimore,  in  order  to 
obstruct  the  approach  of  the  ships  of  the  enemy  to  the  City  of  Bal- 
timore, during  the  late  war  between  Great  Britain  and  the  United 
States,  did  sometime  in  the  year  1816  or  17,  and  during  the  life  of 
said  Stiles,  unite  with  several  other  owners  whose  vessels  had  like- 
wise been  sunk,  in  a  petition  to  Congress  for  compensation  of  the  loss 
occasioned  thereby;  and  that  the  said  Stiles,  in  conjunction  with  the 
said  owners,  appointed  the  plaintiff  in  this  cause,  to  obtain  and 
collect  documents  and  evidence  in  support  of  the  claims  of  the  said 
petitioners,  and  to  prosecute  the  said  petition  before  Congress,  by 
proceeding  to  the  City  of  Washington,  with  the  necessar3'  documents 
and  proofs  to  establish  the  justice  of  said  claim  for  com})ensation, 
and  that  the  said  plaintiff  should  be  entitled  to  receive,  as  a  reward 
for  his  services  aforesaid,  at  the  rate  of  twenty  per  cent,  on  the 
amount  recovered.  The  plaintiff'  further  offered  evidence,  that  the 
said  George  Stiles  died  in  the  year  1819,  and  before  any  decision  had 
been  made  by  Congress  on  the  subject  of  said  petition ;  that  some- 
time subsequent  to  the  death  of  said  George  Stiles,  and  after  the 
defendant  had  taken  out  letters  testamentary  on  his  estate,  he,  the 
defendant,  attended  several  meetings  of  the  aforesaid  owners,  on  the 
subject  of  the  aforesaid  petition,  in  which  it  was  always  stated,  that 
said  Causten  was  acting  as  the  agent  of  said  owners  in  prosecuting 
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the  x)etition  aforesaid.  And  farther,  that  the  defendant  wrote  the 
following  letter,  which  he  addressed  to  Commodore  Rodgers,  at  the 
City  of  Washington :  "  Baltimore,  1st  February,  1821.  Commodore 
John  Bodgers :  My  dear  Sir, — Permit  me  the  pleasure  of  introducing 
to  your  acquaintance,  my  friend,  Mr.  James  Causten,  who  visits  your 
city  on  the  subject  of  the  vessels  so  prudently  and  efficaciously  sunk 
in  this  harbor  on  the  ever  memorable  September,  1814.  Mr.  Causten 
goes  as  a  representative  of  the  unfortunate  owners,  who,  you  know, 
have  ever  since  been  refused  a  fair  •  compensation  for  the  - 
very  heavy  damages  sustained,  and  must  beg  the  favor  of  you  ^* 
to  grant  him  such  friendly  advice  and  information  as  you  may  deem 
calculated  to  aid  him  in  this  very  deteriorated  business.  Yours, 
with  great  respect,  and  pure  regard,  John  S.  Stiles."  The  plaintil^ 
also  offered  evidence  by  Kobert  Barry,  that  he  had  had  frequent 
conversations  with  the  defendant,  in  which  he  stated  that  twenty 
per  cent,  was  the  commission  stipulated  to  be  paid  by  said  owners, 
and  that  the  defendant  never  objected  to  the  same.  He  also  offered 
in  evidence  the  Act  of  Congress,  making  the  compensation.  And 
that  the  amount  of  loss  ascertained,  according  to  the  provisions  of 
said  Act,  to  have  been  sustained  by  the  destruction  of  said  vessels, 
owned  as  aforesaid  by  said  George  Stiles,  being  between  five  and  six 
thousand  dollars,  was  duly  paid  to  the  defendant,  as  executor  of  said 
George  Stiles,  by  the  agents  of  the  government,  and  that  he  has 
never  accounted  to  the  plaintiff  for  any  part  of  the  money  so  received, 
bat  has  retained  the  whole  amount.  And  the  plaintiff,  further  to 
support  the  issue  on  his  part,  gave  evidence  to  the  jury,  by  legal  and 
competent  testimony,  that  he  did  collect  the  documents  and  proofs 
in  the  City  of  Baltimore,  and  elsewhere,  which  were  necessary  to 
support  the  claims  of  the  petitioners,  including  those  of  the  said' 
George  Stiles,  and  that  he  did,  previous  to  the  death  of  the  said 
George  Stiles  in  1819,  after  said  contract,  proceed  to  Washington, 
and  that  since  the  death  of  the  said  Stiles,  and  since  letters  have 
been  granted  to  the  defendant,  did  as  well  collect  other  documents 
and  evidence  in  support  of  said  claim,  as  attend  at  Washington  dur- 
ing several  sessions  of  Congress,  prosecuting  the  claims  of  the  peti- 
tioners and  of  the  defendant,  until  the  passage  of  the  law  of  Con- 
gress aforesaid,  by  which  the  claims  of  the  petitioners  were  liqui- 
dated. Whereupon,  the  defendant  prayed  the  Court  to  instruct  the 
jury,  that,  1st.  If  the  jury  shall  believe,  from  the  evidence  in  the  cause, 
that  George  Stiles,  in  his  life-time,  contracted  with  the  plaintiff  for 
his  services  as  an  agent  in  prosecuting  claims  for  compensation 
alleged  •  to  be  due,  for  the  destruction  of  certain  vessels 
owned  by  the  testator  in  his  life-time,  and  for  which. he  was  ^'^ 
to  receive  at  the  rate  of  20  per  centum,  and  that  he  continued  to 
act  in  virtue  of  that  agency,  after  the  death  of  said  George  Stiles,  in 
pursnance  of  said  contract,  then  the  plaintiff  is  not  entitled  to  re- 
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cover  in  this  action;  which  opinion  the  Goart  [Aboheb,  C.  J.]  gave. 
Thereupon  the  defendant  farther  prayed  the  opinion  of  the  Oourt, 
and  their  direction  to  the  jury,  that  there  is  not  sufficient  evidence 
in  the  cause,  to  shew  that  any  new  contract  was  made  between  the 
plaintiff  and  the  defendant,  after  the  death  of  George  Stiles,  by 
which  the  plaintifif  is  entitled  to  recover  in  this  cause  from  the  de- 
fendant, in  his  individual  capacity.  And  the  defendant  farther 
prayed  the  opinion  of  the  Court,  that  if  the  jury  believe  that  the 
claim  set  up  in  this  case  was  on  a  contract  for  procuring  a  law  of 
Congress,  then  the  same  is  against  public  policy  and  void;  both  of 
which  opinions  the  Court  refused  to  give.  The  defendant  excepted ; 
and  the  verdict  and  judgment  being  against  him,  he  appealed  to 
this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
Stephen,  and  Doesey,  J  J. 

Meredith,  for  the  appellant,  referred  to  Davis  vs.  Davis^  1  H.  db  J. 
36 ;  Morris  vs.  Brickley,  IH.dsO.  107. 

R.  Johnson  and  Evans,  for  the  appellee,  cited  Davis  vs.  Davis,  7  IL 
_  ^  <fc  J.  39 :  Morris  vs.  Brickley,  •  1  Jff.  <fc  (?.  109 ;  McMderry  vs. 
^*  Flannagan,  I  b.  321 ;  2  Stark.  Evid.  83 ;  4  Maule  and  Selw.  277; 
Howard  vs.  Baillie,  2  JJ.  BUc.  622 ;  2  Stark.  Evid.  117 ;  1  Ohitty  Plead. 
337 ;  Webber  vs.  Tivill,  2  Saund.  122,  {note  2;)  Bank  of  Washington  vs. 
Triplett,  1  Peters,  25. 

DOBSET,  J.  delivered  the  opinion  of  the  Court.  The  only  question 
for  our  consideration  is,  was  there  any  evidence  to  be  left  to  a  jury, 
of  a  contract  between  John  S.  Stiles,  the  executor  of  George  Stiles, 
and  Causteu,  the  appellee,  by  which  the  latter  was  employed  by  the 
former  as  agent  for  the  prosecution  of  the  claim,  which  might  be 
made  on  the  United  States,  for  the  injury  done  to  the  vessels  of  the 
testator,  sunk  during  the  late  war,  for  the  preservation  of  the  City 
of  Baltimore.  We  concur  with  the  opinion  of  the  County  Court,  that 
there  was.  Putting  out  of  view  the  fact,  that  such  a  contract  was 
entered  into  between  the  testator,  in  his  life-time,  and  Causten,  and 
it  is  unquestionable,  from  the  proof  in  the  cause,  that  a  jury  might, 
nay,  ought  to  infer,  the  existence  of  an  agreement  of  this  kind, 
between  the  appellant  and  appellee.  Upon  no  other  principle  can 
a  solution  be  given  to  the  acts' of  John  S.  Stiles.  The  right  of  the 
jury  to  draw  this  inference,  is  not  taken  away  by  proof  of  a  contract 
between  the  testator  and  Causten,  of  which  there  is  no  legal  proof 
that  John  S.  Stiles  had  any  knowledge.  The  fact  of  such  know- 
ledge, is  a  matter  for  the  jury  to  decide  upon,  after  deliberating  on 
all  the  circumstances  in  testimony  before  them.  The  inference  of 
its  existence  is  not  self-evident,  or  so  undeniably  true,  that  the 
human  mind  could  not  doubt  on  the  subject.  The  County  Court 
were  right,  therefore,  in  submitting  it  to  the  consideration  of  the 
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juiy.    We  mean  to  decide  simply  the  question  before  us;  and  to 
intimate  no  opinion,  as  to  the  appellee's  right  to  recover  on  the 
connt  for  money  had  and  received,  in  case  all  his  *  ser- 
vices  as  agent,  bad  been  rendered  under  his  contract  with      ^^ 
George  Stiles,  the  testator.  Judgment  affirmed. 


BoGESS'  Lessee  vs.  Babobg  and  Bedding.— December,  1829. 

It  is  a  settled  rule  of  evidence,  that  if  a  person  who  has  been  regularly 
sworn  and  examined  on  the  ground,  upon  a  survey  executed  Iil  an 
action  of  ejectment,  dies  before  the  cause  is  tried,  or  leaves  the  State, 
and  goes  to  parts  unknown  and  without  the  reach  of  the  process  of  the 
State,  so  that  his  attendance  as  a  witness  cannot  be  procured,  his  depo- 
sition so  taken,  and  returned  with  the  plots,  may  be  read  in  evidence  at 
the  trial  from  necessity,  (a) 

&  the  deposition  of  a  witness  sworn  and  examined  under  the  same  circum- 
stances, and  who  had  become  paralytic  since  his  examination,  and  though 
regularly  summoned,  was  unable  to  leave  his  house,  or  to  speak  so  as  to 
be  understood,  may  also  be  read  in  evidence  at  the  trial,  for  the  same 
reason. 

Locations  made  by  a  lessor  of  the  plaintiff  in  an  action  of  ejectment,  as, 
and  for  his  claim  and  pretensions  to  a  tract  of  land,  being  transferred 
to  the  plots  in  another  action  of  ejectment,  brought  against  those  claim- 
ing under  the  lessor  in  the  first  action,  and  who  took  defence  for  the 
same  tract  in  the  second  action,  are  competent,  though  not  conclusive 
evidence  for  the  plaintiff  in  the  second  action,  to  shew  the  true  location 
of  such  tract,  although  the  first  action  was  dismissed,  (b) 

Where  boundaries  called  for  in  a  grant  can  be  established,  it  is  a  settled 
principle  of  construction,  that  the  courses  and  distances  expressed,  are 
to  be  disregarded,  and  the  lines  run  to  the  boundaries,  according  to  the 
calls. 

The  patent  for  a  tract  of  land  described  it  as  follows:  '^  lying  in  the  county 
aforesaid,  on  the  head  of  the  N.  W.  branch  of  P.  river,  and  joining  the 
S.  W.  side  of  B.  town,  and  on  a  tract  of  land  called  L.  beginning  at  a 
bounded  red  oak  tree,  standing  near  a  bounded  locust  post,  which  post 
is  the  beginning  boundary  of  B.  town,  and  running  then  thence,  &o.^^ 
the  different  lines  by  course  and  distance,  without  calls.  Held,  that 
upon  the  true  construction  of  this  patent,  neither  the  first,  nor  any 
other  line  of  the  tract  g^^anted  by  it,  has  a  call  to  the  first,  or  any  other 
line  of  the  tract  called  L.  and  that  the  word  ^^  joining,"  as  there  used, 
is  not  of  such  imperative  and  binding  force,  as  that  the  said  tract  must  be 
so  located  as  to  join  L.  but  that  the  beginning  tree  being  ascertained, 
the  location  of  the  land  from  that  tree,  must  be  governed  by  the  par- 
ticular description  given  in  this  case,  by  courses  and  distances,  they 
having  no  calls  or  binding  expressions  to  control  them. 

(a)  Cited  in  Matthews  vs.  Dare,  20  Md.  267.  See  Weems  vs.  Disney,  4  H.  & 
McH.  105,  note;  Howard  vs.  Moale,  2  H.  &  J.  220;  Boune  vs.  O'Neale,  5  H.  & 
J.  183. 

(6)  See  Jarrett  vs.  West,  1  H.  &  J.  808. 

3  2  a.  dr  J. 
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• 
•  Appeal  from  Baltimore  County  Court.    Ejectment  for  a 

^^      tract  of  land  called  "Widow's  Assistance," 

The  declaration  contained  a  count  on  the  demise  of  Philip  Bogers^ 
the  lessor  of  the  plaintiff,  on  the  1st  of  February,  1822,  for  fifteen 
years.  The  defendant,  the  appellee,  appeared,  entered  into  the  com- 
mon rule,  took  defence  on  warrant,  and  pleaded  not  guilty,  to  which 
issue  was  joined.  A  warrant  of  resurvey  issued,  and  plots  were 
returned.  The  defendant  took  defence  for  a  tract  of  land  called 
*^  Deep  Point." 

1.  At  the  trial,  the  plaintifiT  read  in  evidence  to  the  jury,  the 
patent  for  the  tract  of  land  called  "Widow's  Assistance,"  granted  to 
Henrietta  Sogers,  on  the  13th  of  January,  1767,  and  proved  that 
Henrietta  Bogers,  the  patentee,  died  in  the  year  1790,  when  said 
land  descended  to  the  lessor  of  the  plaintiff,  as  her  heir-at-law.  And 
also,  that  said  laud  was  held  and  claimed  by  them,  and  partly 
occupied  by  the  tenants  of  the  said  Philip,  until  the  year  1819,  when 
the  defendants  extended  their  fence  within  said  land,  as  denoted  by 
three  black  dots,  as  shown  on  the  plots  in  this  cause.  The  plaintiff 
also  gave  evidence,  that  one  Jacob  Brown,  had  been  sworn  and 
examined,  as  a  witness  for  him  upon  the  survey  made  in  the  cause ; 
that  he  had  at  that  time  shown  to  the  sheriff  and  surveyor,  the 
objects  and  matters,  stated  in  the  surveyor's  explanations  to  have 
been  shown  by  said  Brown,  and  located  on  the  plots  in  this  cause,  as 
so  shown ;  and  also  gave  evidence,  that  the  deposition  in  writing  of 
said  Brown,  was  taken  by  the  sheriff  upon  the  said  survey,  which 
deposition  was  returned  to  the  Court  by  .the  sheriff,  with  the  plots ; 
and  also,  that  said  Brown  had  been  regularly  summoned  to  attend 
this  Conii;  as  a  witness  for  the  plaintiff  in  this  cause.  And  further 
gave  evidence,  that  since  the  taking  of  said  deposition,  the  said 
Jacob  Brown  had  become,  and  still  is,  afflicted  with  a  paralytic 
disease,  which  renders  him  unable  to  leave  his  house,  and  unable  to 
talk  so  as  to  be  understood;  and  the  plaintiff  thereupon  offered  to 
read  the  deposition  of  said  Jacob  Brown  in  evidence,  to  which  the 
-^  defendants  objected,  •  and  the  Court,  [Hanson,  A.  J.]  being 
^^  of  opinion  that  said  deposition  was  inadmissible,  refused  to 
let  it  go  to  the  jury.    The  plaintiff  excepted. 

2.  The  defendants  then  read  in  evidence  to  the  jury,  the  patent  of 
a  tract  of  land  called  Deep  Point,  granted  to  John  Frazier,  on  the 
20th  of  February,  1749,  which  said  patent  contains  the  following 
expressions :  "  We  do  therefore  hereby  grant  uuto  him,  the  said  John 
Frazier,  all  that  tract  or  parcel  of  land  called  Deep  Point,  lying  in 
the  County  aforesaid,  on  the  head  of  the  north-west  branch  of 
Patapsco  Biver,  and  joining  the  south-west  side  of  Baltimore  Town, 
and  on  a  tract  of  land  called  Lunn's  Lot,  beginning  at  a  bounded 
red  oak  tree,  standing  near  a  bounded  locust  post,  which  post  is  the 
beginning  boundary  of  Baltimore  Town,  and  running  thence,  &c.'^ 
And  then  made  title  to  the  said  tract  of  land,  bv  sundry  mesne  con- 
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veyances,  throagh  and  under  one  Alexander  Frazier.  Whereupon 
the  plaintiff  offered  to  read  in  evidence,  a  duly  attested  copy  of  the 
record  of  proceedings  in  an  action  of  ejectment,  and  of  the  plot  and 
certificate  of  explanations  therein,  instituted  by  the  said  Alexander 
against  Cornelius  Howard  and  the  said  Henrietta  Bogers,  for  the 
recovery  of  the  same  land  called  Deep  Point,  in  the  Provincial  Court 
of  Maryland,  in  the  year  1772,  in  which  the  aforesaid  tract  of  land 
is  located,  as  the  claim  and  pretension  of  the  plaintiff  in  the  action, 
for  the  purpose  of  showing  by  said  plot  and  explanations,  that  said 
tract  called  Deep  Point,  was  then  surveyed  ^md  located  by  said 
Frazier,  in  that  suit,  in  the  same  manner  and  position,  as  it  is 
located  on  the  plots  in  this  cause;  the  plaintiff  at  the  salne  time 
offering  to  prove  by  the  surveyor,  who  made  the  plots  in  this  cause, 
that  the  present  location  of  the  land,  was  transferred,  and  made  from 
the  locations  of  the  same,  as  made  on  the  plot  in  the  proceedings  so 
offered  to  be  read  in  evidence;  and  further  to  show,  the  true  original 
location  of  said  tract  of  land.  The  defendants  objected,  and  the 
Court,  [Hanson,  A.  J.]  was  of  opinion,  that  the  matters  so  offered 
in  exidence,  were  inadmissible  in  law,  for  any  of  the  purposes 
*  stated;  inasmuch  as  it  appeared  by  the  copy  of  the  proceed-  ^^ 
ings,  that  said  Frazier  had  suffered  a  non-suit  in  said  action  ^  ' 
notwithstanding  it  appeared  also,  by  said  proceedings,  that  the  judg- 
ment of  non-suit  therein,  wa«(  rendered  against  said  Frazier,  for 
his  default  in  not  giving  security  for  the  costs,  which  the  Court  had 
ruled  him  to  give,  and  refused  to  permit  the  evidence  to  go  to  the 
jury.    The  plaintiff  excepted. 

3.  The  plaintiff,  in  addition  to  the  evidence  by  him  given  and 
offered  in  the  preceding  bills  of  exceptions,  gave  in  evidence,  that  a 
certain  Philip  Hall,  in  the  year  1782  and  1783,  being  in  possession 
of,  and  claiming  title  to  said  land,  called  Deep  Point,  executed  leases 
for  the  several  lots  of  the  same  land,  fronting  on  the  north  side  of 
Pratt  street,  which  are  located  on  the  plots  in  this  cause,  to  the  per- 
sons whose  names  are  written  on  the  said  lots,  on  which  houses  were 
erected  by  the  lessees,  as  located  on  said  plots ;  and  that  in  the  said 
leases,  the  said  Hall  calls  and  describe  the  lots  to  be,  and  to  begin 
resiiectively  at  the  number  of  feet  therein  expressed.  East  from 
where  the  first  line  of  Deep  Point  intersects  the  North  side  of  Pratt 
street,  and  that  the  said  numBer  of  feet,  in  said  leases  severally  ex- 
pressed, as  their  several  places  of  beginning,  being  reversely  mea- 
sured, extend  from  the  said  respective  lots  on  the  North  side  of  Pratt 
street,  and  terminate  at  the  red  circle,  on  the  plots  aforesaid ;  and 
further  proved,  that  Alexander  McKensie,  under  whom  the  defend- 
ants claim,  having  become  seized  and  possessed  of  said  Deep  Point, 
under  the  said  Alexander  Frazier,  did,  in  the  year  1818,  sell  and  con- 
vey one  of  the  aforesaid  lots,  which  had  been  leased  by  said  Hall,  to 
John  Mickle,  and  in  the  conveyance  therefor,  said  McKensie  de- 
scribes the  said  lot  to  begin  on  Pratt  street,  at  the  distance  of  52 
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feet  East  from  the  place  where  the  first  line  of  Deep  Point  intersects 
Pratt  street ;  and  also  proved  that  52  feet  measured  reversely  from 
the  beginning  of  said  lot,  wonld  extend  to  the  Korth  side  of  Pratt 
street,  and  terminate  at  the  said  red  circle ;  the  pnrpose  of  which 

evidence  was,  to  show,  •  that  the  location  of  the  said  first  line 
^®  of  Deep  Point,  as  shown  and  claimed  by  said  Alexander  Pra- 
zier  in  the  aforesaid  action,  at  the  time  thereof,  was,  and  is  the  same, 
as  that  which  the  plaintiif  hath  given  said  line  in  this  caase ;  and  to 
.show  that  the  position  and  location  of  the  said  first  line  at  its  inter- 
section, or  crossing  the  North  side  of  Pratt  street,  as  claimed  and 
described  by  said  Hall,  in  the  leases  aforesaid,  and  as  claimed  and 
described  by  said  McKensie,  in  his  conveyance  aforesaid,  was,  and 
is  the  same,  as  that  which  the  plaintiff  has  given  said  line  in  the 
location  thereof  in  this  cause ;  and  also  to  show  the  true  original  loca- 
tion of  said  line  and  land.  Whereupon  the  defendants  produced 
and  read  in  evidence  to  the  jury,  a  patent  for  a  tract  of  laud  called 
Lunn's  Lot,  granted  to  Edward  Luun,  on  the  20th  of  July,  in  the 
year  1673,  and  shewed  the  Court,  from  the  plots  in  this  cause,  that 
the  16th  line  of  Lunn's  Lot,  as  located  from  red  A,  on  said  plots  in 
two  ways,  as  shewn  on  said  plots,  and  also,  that  Deep  Point  is  located 
by  them,  as  shewn  on  the  plots,  running  its  first  line  the  entire  length 
thereof^  from  red.  A,  to  red  126,  with  the  said  sixteenth  line,  accord- 
ing to  the  second  location  of  that  line,  and  that  there  is  no  other 
location  of  Deep  Point  on  the  plots,  which  runs  the  first  line  thereof, 
its  entire  length  with  the  said  sixteenth  line.  Thereupon  the  defend- 
ants prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury, 
that  inasmuch  as  Deep  Point,  if  run  course  and  distance,  will  run 
into  Lunn's  Lot,  as  located  by  both  plaintiff  and  defendant,  and  the 
grant  of  Deep  Point,  properly  construed,  calls  to  join  on  Lunn's 
Lot,  that  the  first  line  of  the  tract  called  Deep  Point,  must  run  with 
an  outline  of  Lunn's  Lot,  the  extent  of  the  distance  of  the  first  line 
of  Deep  Point ;  and  the  residue  of  the  tract  must  be  located,  course 
and  distance,  with  such  an  allowance  for  vai*iation,  as  the  jury  might 
deem  proper  to. make;  and  inasmuch  as  Deep  Point,  thus  located, 
binding  on  Lunn's  Lot,  as  located  by  either  the  plaintiff  or  defendant 

on  the  plots,  covers  the  whole  land  in  controversy  in  this  cause, 
^^  •  that  the  plaintiff  is  not  entitled  to  recover;  to  which  con- 
struction of  the  patent  of  Deep  Pofbt,  the  plaintiff  objected,  and 
showed  to  the  Court,  by  the  plots  in  tbis  cause,  that  the  defendants 
claim,  for  the  tract  called  Deep  Point:  in  their  defence  taken  in  this 
cause,  a  different  position  from  that  so  taken.  The  Court  [Hanson, 
A.  J.]  gave  the  following  direction  to  the  jury :  the  tract  of  land 
called  Deep  Point,  must,  in  its  first  line,  run  joining  on  Lunn's  Lot, 
the  entire  length  of  said  line,  and  cannot  run  into  it;  and  there 
being  but  two  locations  of  Deep  Point  in  this  manner,  by  either  of 
which,  Che  claims  and  pretensions  of  the  plaintiff,  are  covered  by 
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Deep  Point,  to  which  he  sets  up  do  title,  the  plain tifif  is  not,  entitled 
to  recover. 

The  plaintiff  excepted ;  and  the  verdict  and  judgment  being  against 
him,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  Abgheb,  and  Dorset,  JJ. 

H.  W,  RogerSy  for  the  appellant,  cited  Howard  vs.  Moale,  2  H,& 
J.  372 ;  Boioie  vs.  O^Neal^  5  H.  4&  J.  226 ;  Steicart  vs.  Mason,  3  H.  di 
J.  507 ;  Jarret  vs.  West,  1  H.  <&  J,  503 ;  Mason  vs.  Stewart^  •  3 
E.  €«?  J.  507 ;  Ridgely  vs.  OgU,  ^  H.  dt  MoH.  123.  *** 

Mayer,  for  the  appellees. 

Buchanan,  G.  J.  delivered  the  opinion  of  the  Court.  This  case  is 
brought  before  as  on  three  bills  of  exception  takeo  at  the  trial ;  the 
first  of  which  is  to  the  refusal  of  the  Court  to  permit  a  deposition, 
which  was  offered  in  evidence,  to  be  read  to  the  jury. 

It  is  a  settled  rule  of  evidence  in  this  State,  that  if  a  person  who 
has  been  regularly  sworn,  and  examined  on  the  ground,  upon  a  sur- 
vey executed  in  an  action  of  ejectment,  dies  before  the  cause  is  tried, 
or  leaves  the  State,  and  goes  to  parts  unknown,  and  without  the 
reach  of  the  process  of  the  State,  so  that  his  attendance  as  a  wit- 
ness cannot  be  procured,  his  deposition  so  taken  ahd  returned  with 
the  plots,  may  be  read  in  evidence  at  the  trial  from  necessity,  and 
being  taken  too  by  authority,  and  with  the  privilege  and  advantage 
of  cross  examination  extended  to  the  opposite  party.  Here  the 
foundation  laid  for  letting  in  the  deposition  of  the  witness,  which 
appears  to  have  been  regularly  taken  on  the  survey,  and  returned 
with  the  plots,  was,  that  he  had  since  become  paralytic,  and  though 
regularly  summoned  as  a  witness,  was  unable  to  leave  his  house,  or 
to  speak  so  as  to  be  understood.  He  was  not  indeed  dead,  nor  had 
he  gone  out  of  the  State,  beyond  the  reach  of  the  process  of  Balti- 
more County  Court,  in  which  the  action  was  depending ;  but  he  was 
dead  to  all  the  purposes  of  giving  evidence  in  a  Court  of  justice,  and 
the  benefit  of  his  oral  *  testimony  at  the  bar,  was  as  much  ^ 
lost  to  the  party,  as  if  he  had,  in  fact,  been  dead,  or  had  left  ^' 
the  State. 

The  necessity,  therefore,  of  resorting  to  his  deposition,  was  the 
same  as  if  he  had  been  dead,  and  the  reason  being  the  same,  we 
think  it  ought  to  have  been  admitted.  And  more  strongly  than  if 
he  had  left  the  State ;  his  inability  to  give  evidence  being  produced 
by  the  act  of  God,  leaving  to  the  party  requiring  the  benefit  of  it,  no 
means  of  obtaining  it,  and  without  any  negligence  or  fault  on  his 
part,  which  may  not  always  be  strictly  the  case,  in  relation  to  a  wit- 
ness who  has  left  the  State. 

We  differ,  too,  with  the  Court  below,  in  the  opinion  presented  by 
the  second  exception,  and  think  that  Court  erred  in  not  permitting 
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the  appellant  to  give  Id  evidence  to  the  jury,  the  locations  made  by 
Alexander  Frazier,  in  an  action  of  ejectment  brought  by  him  against 
Cornelius  Howard  and  Henrietta  Rogers,  tor  the  tract  of  land  called 
Deep  Point,  as,  and  for,  his  claim  and  pretensions. 

Henrietta  Rogers  was  the  patentee  of  the  tract  called  Widow's 
Assistance,  for  which  this  suit  was  brought,  and  Philip  Rogers,  the 
lessor  of  the  plaintiff,  (who  is  the  appellant,)  is  her  son  and  heir-at- 
law,  and  claims  under  her.  John  Frazier,  under  whom  Alexander 
Frazier  claimed,  was  the  patentee  of  Deep  Point,  and  Raborg  and 
Redding,  the  defendants,  (who  are  the  appellees,)  claim  under  Alex- 
ander Frazier.  The  location  of  Deep  Point,  as  made  by  Alexander 
Frazier,  as  and  for  his  claim  and  pretension  on  the  plats  returned  in 
the  action,  brought  by  him  for  that  tract  of  land,  against  Howard 
and  Henrietta  Rogers,  is  trausfered  from  those  plots,  to  the  plots  re- 
turned in  this  cause.  Deep  Point  being  the  elder  tract,  the  right  of 
the  appellant  to  recover,  depends,  as  that  of  Alexander  Frazier  did, 
in  his  aetion  against  Howard  and  Henrietta  Rogers,  upon  the  true 
location  of  that  tract.  And  if  that  suit  had  proceeded  to  trial  and 
verdict,  and  this  was  a  case  between  Henrietta  Rogers  and  Alexan- 
der Frazier,  it  cannot  be  doubted  that  the  plots  returned  in  that  case, 
•  and  the  location  thereon  by  Frazier  of  Deep  Point,  might  be 
^"^  given  in  evidence  against  him;  it  is  the  every  day  practice. 
And  as  little  cail  it  be  doubted  that  the  same  evidence  might  be 
given  by  the  heir-at-law  of  Henrietta  Rogers,  against  those  claiming 
under  Alexander  Frazier.  But  it  seems  to  have  been  thought  inad- 
missible, because  Alexander  Frazier  did  not  prosecute  his  suit  against 
Howard  and  Henrietta  Rogers  to  a  trial,  but  suffered  a  non-suit  to  be 
entered.  The  force  of  this  objection  we  do  not  distinctly  perceive; 
the  evidence  offered  was  not  as  a  judgment  on  the  merits  against 
Frazier,  but  only  to  show  his  own  views,  in  relation  to  the  true  loca- 
tion of  the  land  he  claimed.  The  declarations,  or  admissions  of  a 
party  to  a  suit,  may  always  be  given  in  evidence  against  him  ;  why 
then  may  not  his  more  solemn  acts,  such  as  a  deliberate  location  of  a 
tract  of  land,  claimed  by  him,  upon  plots  returned  ip  a  suit  brought 
for  the  recovery  of  it,  showing  his  own  opinion  of  its  true  location, 
with  which  he  may  be  supposed  to  be  acquainted  f  We  do  not  say 
it  would  be  conclusive  evidence  against  him,  or  those  claiming  under 
him,  in  any  subsequent  suit  involving  the  location  of  the  same  land ; 
it  certainly  would  not.  But  we  think  it  clearly  admissible,  as  a  fact 
evincing  his  sense  at  the  time,  touching  the  proper  location,  as  much 
so  a«  any  other  act,  declamtion,  or  admission  of  his  could  be. 

The  question  presented  by  the  third  exception,  arises  on  the  con- 
struction of  the  patent  for  the  tract  of  land  called  Deep  Point.  The 
expressions  in  the  patent,  to  which  we  are  called  upon  to  give  a  con- 
struction, are  "  lying  in  the  county  aforesaid,  on  the  head  of  the 
north-west  branch  of  Patapsco  River,  and  joining  the  south-west  side 
of  Baltimore  Town,  and  on  a  tract  of  land  called  Lunn's  Lot,  begin- 
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niDg  at  a  bounded  red  oak  tree,  standing  near  a  bounded  locust  post, 
which  post  is  the  beginning  boundary  of  Baltimore  Town,  and  run- 
ning thence,  &c."  the  different  lines,  courses  and  distances  without 
^alls.  It  is  contended,  that  the  expressions  used  must  be  understood 
to  mean  •  "joining  on  Lunn's  Lot,"  and  that  the  patent  for 
Deep  Point  must  be  so  construed,  as  that  by  force  of  the  ^•^ 
word  joining^  Deep  Point  cannot  be  located  so  as  to  run  into  Lunn's 
Lot,  but  that  the  first  line  must,  to  its  whole  extent,  run  with  and 
adjoining  to,  an  out  line  of  Lunn's  Lot ;  and  it  was  so  adjudged  by 
Baltimore  County  Court. 

But  we  do  not  perceive  any  thing  in  the  language  of  the  patent 
that  we  think  will  sustain  such  a  construction.     Where  boundaries 
called  for  in  a  grant  can  be  established,  it  is  a  settled  principle  of 
construction,  that  the  courses  and  distances  expressed,  are  to  be  dis- 
regarded, and  the  lines  run  to  the  boundaries,  according  to  the  calls. 
But  what  boundaries  are  called  for  here  9    Neither  the  first,  nor  any 
other  line  of  Deep  Point,  has  a  call  to  the  first  or  any  other  line  of 
Lnnu's  Lot,  but  each  is  expressed  to  run  a  certain  course  and  dis- 
tance, without  any  call;  and  if  it  be  admitted  that  Deep  Point  must 
be  so  located  to  adjoin  Lunn's  Lot,  what  is  thei'e  to  confine  that  junc- 
tion to  the  first,  more  than  any  other  line?    Or  with  what  line  of' 
Lunn's  Lot  Is  the  junction  to-be  made?    That,  indeed,  is  not  pro- 
fessed to  be  ascertained ;  but  the  argument  is,  that  the  first  line  of 
Deep  Point  must  join,  and  run  its  entire  length  with  some  out  line  of 
Lunn's  Lot,  which  would  seem  to  be  entirely  arbitrary.    The  part  or 
line  of  Deep  Point  to  join  Lunn's  Lot,  is  no  more  designated  than 
the  part  or  line  of  Luim's  Lot  to  be  joined;  and  the  expression  join- 
ing in  the  patent,  would  be  as  fully  gratified  by  a  joining  at  one 
point,  as  at  another.    And  if  the  tree  called  for  as  the  beginning 
tree  of  Deep  Point,  does  not  stand  on  a  line  of  Lunn's  Lot,  it  would 
be  impossible  to  run  the  first  line  of  Deep  Point  in  its  whole  extent 
with,  and  adjoining  a  line  of  the  latter. tract ;  but  a  course  would 
have  to  be  shaped  to  strike  it,  which  would  be  to  add  a  line  to  Deep 
Point,  and  to  change  the  course  and  distance  of  the  first  line,  with- 
out any  express  call  to  authorize  it,  and  to  leave  the  point  of  termi- 
nation of  that  line  altogether  uncertain,  in  the  place  of  the  course 
and  distance  clearly   *  expressed,    contrary  to  the  ordinary 
office  of  calls,  which  are  usually  preferred  for  greater  cer-      ^* 
tainty.    But  we  think  the  patent  for  Deep  Point  will  not  admit  of 
such  a  construction ;  and  that  the  word  joining,  as  there  used,  is  not 
of  such  imperative  and  binding  force,  as  that,  that  tract,  of  land 
must  be  so  located  as  to  join  on  Lunn's  Lot,  and  cannot  run  into  it. 
It  seems  to  us  that  the  expression  used,  makes  no  part  of  the  de- 
scription of  the  land  itself,  or  of  its  metes  and  bounds,  but  was  in- 
tended only  as  a  general  designatio  locij  where  it  was  supposed  to 
lie;  and  that  the  beginning  tree  being  ascertained,  the  location  of 
the  land  from  that  tree,  must  be  governed  by  the  particular  descrip- 
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tion  given  by  courses  and  distances,  they  having  no  calls  or  binding 
expressions  to  control  them. 

Judgment  reversed^  and  procedendo  awarded. 


Rogers,  Surviving  Executor  of  Yellott  t?«.  Waters. — ^Decem- 
ber, 1829. 

A  promisBory  note  given  by  a  member  of  the  vestry  of  a  church,  for  a  debt 
due,  not  by  him  in  his  individual  character,  but  by  the  vestry,  a  corpo- 
rate body,  of  which  he  was  a  member,  without  any  consideration  mov- 
ing to  himself,  is  a  promise  to  pay  the  debt  of  another,  without  con- 
sideration, and  void,  (a) 

The  fact,  that  a  note  was  payable  at  a  future  day,  where  it  appeared  that  it 
was  made  for  the  purpose  of  closing  an  account,  for  which  the  maker 
was  not  responsible  independent  of  the  note,  does  not  furnish  the 
slightest  presumption  that  forbearance  was  purchased  by  it;  for  nothing 
is  more  common  than  the  closing  of  accounts  by  passing  notes  payable 
at  future  days,  without  the  consideration  of  forbearance  being  thought 
of. 

*  The  acknowledgment  of  a  defendant,  that  the  promissory  note  upon  which 
he  was  sued  as  maker,  was  originally  given  to  close  an  account,  which 
the  payee  and  plaintiff  had  against  the  vestry  of  a  church,  of  which  he, 
the  defendant  was  a  member;  and  that  the  money  arising  from  the  pew 
rents  was  to  have  been  applied  to  the  payment  of  the  same,  but  that  it 
never  had  been  paid,  is  not  sufficient  to  take  the  case  out  of  the  Statute 
of  Limitations.  It  shews  that  there  never  was  an  existing  debt  due 
^-  from  *  the  defendant;  and  that  when  the  note  was  given,  it  was 
^^  not  to  be  paid  by  him,  but  out  of  the  money  arising  from  the 
pew  rents,  which  exempts  him  from  any  moral  obligation  to  pay.  (h) 

Where  a  plaintiff  gives  in  evidence  a  letter  from  the  defendant,  to  avoid  the 
Statute  of  Limitations,  he  must  take  the  letter  as  it  is. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit,  by  the  appellant,  Philip  Rogers,  as  surviving  executor 
of  Jeremiah  Yellott,  against  the  appellee,  Hezekiah  Waters,  docketed 
by  consent  on  the  12th  of  May,  1823. 

The  declaration  contained  a  count  on  a  promissory  note  for  $211.62, 
dated  December  17th,  1804,  of  which  the  appellee  was  the  maker,  and 
payable  six  months  after  date,  to  the  plaintiff's  testator.  There 
were  also  counts  for  money  had  and  received,  paid,  laid  out,  and 
expended;  and  a  count  on  a  promise  by  the  defendant,  to  the  plain- 
tiff as  executor,  in  consideration  of  the  said  sums  of  money,  due  as 
aforesaid,  to  the  plaintiff's  testator. 

The  defendant  pleaded,  Ist.  Non-assumpsit  2nd.  Non-assumpsit 
infra  tres  annos.    3d.  Actio. non  accrevit  infra  tres  annos.    Issue  to 


(a)  See  Wyman  vs.  Gray^  fB,.  ScJ,  296,  note, 
(6)  See  Oliver  vs.  Graj/,  1  H.  &  G.  148,  note. 
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the  first  plea;  and  general  repIicatioDH  to  the  2nd  and  3d  pleas,  and 
issues  joined. 

At  the  trial,  the  plaintiff  gave  in  evidence,  that  the  defendant 
signed  and  delivered  to  the  plaintiff's  testator  the  following  prom- 
issory note:  ^^$211.62;  Baltimore,  17th  December,  1804 — Six  months 
after  date,  I  promise  to  pay  to  Jeremiah  Yellott,  or  order,  two  hundred 
and  eleven  dollars,  and  sixty-two  cents,  for  value  received.    Heze- 
kiah  Waters."    And  also  gave  in  evidence  that  letters  testamentary 
were,  in  due  form  of  law,  granted  to  the  plaintiff  and  one  Samuel 
Owings,  now  deceased,  and  whom .  the  plaintiff  hath  survived,  as 
executor  of  said  testator ;  he  also  offered  in  evidence  the  following 
letter,  which  was  written  by  the  defendant,  and  delivered  to  the 
plaintiff:  '* Baltimore,  October  22d,  1822.    Mr.  Philip  Rogers,  Sir: 
The  note  in  your  possession,  with  my  signature,  originated  in  the 
*  following  manner,  viz :  On  settlement  of  an  account  with 
Capt.  Yellott,  some  time  in  the  month  of  February,  1804,  there      ^^ 
appeared  a  balance  due  him  of  about  $211,  being  money  disbursed 
and  laid  out  by  him  in  the  completion  of  St.  Peter's  Church,  to  close 
which,  it  was  agreed  by  the  vestry  and  Capt.  Yellott,  that  some  one 
of  the  vestry  should  sign  a  note  for  the  balance,  payable  six  months 
after  date,  and  it  was  finally  concluded,  that  myself,  as  one  of  the 
vestry,  should  sign  that  note,  and  that  money  arising  from  the  pew 
rents,  should  be  applied  to  the  payment  of  the  same.    Capt.  Yellott 
held  this  note  for  more  than  six  months  after  the  time  limited  for 
payment,  and  till  the  time  of  his  decease,  without  ever  demanding 
payment,  or  mentioning  any  thing  on  the  subject,  which  induced  a 
hope  that  he  intended  to  make  it  a  present  to  the  church,  he  being 
a  vestryman  during  all  this  time,  if  I  mistake  not.    Several  years 
after  the  decease  of  Capt.  Yellott,  Mr.  Saniuel  Owings,  one  of  his  ex- 
ecutors, mentioned  to  me  that  he  had  this  same  note  in  his  possession. 
I  informed  Mr.  Owings  in  what  manner  it  originated,  and  at  the 
same  time  told  him,  that  I  would  press  the  vestry  to  raise  the  money, 
and  to  have  it  taken  up.    I  accordingly  several  times  mentioned  the 
subject  to  the  vestry  without  effect,  there  never  being  money  in  the 
treasurer's  hands  to  meet  the  current  exi)enses  of  the  church,  which 
several  gentlemen  in  the  present  vestry  must  well  i-ecoUect,  as  they 
were  members  of  the  former  vestries  for  many  years,  and  till  the 
unpleasant  revolution  which  took  place  in  1815-1816,  since  which 
time  I  have  had  very  little  communication  with  them.    I  am  under 
the  impression  that  Mr.  Wm.  Jessop,  Mr.  Wm.  Krebs,  and  Francis 
Hollingsworth  were  all  present  at  the  time  of  the  statement  of  the 
account  alluded  to  above,  and  that  Mr.  Hollingsworth  acted  as  secre- 
tary at  the  time,  and  could  the  book  in  which  Capt.  Yellott  kept  the 
church  account  be  produced,  the  record  made  at  that  time  would 
explain  the  whole  transaction.    The  aforegoing  is  a  just  and  true 
statement  of  this  unpleasant  business,  therefore  cannot  *  sup- 
pose  that  the  administrators  of  the  church  property  would      ^  • 
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wish  to  involve  me  in  troable,  as  it  is  most  evident  that  this  money 
was  expended  on  the  church,  and  has  never  yet  been  paid.  Wonld 
yon  be  pleased  to  see  Mr.  F.  Hollingsworth  on  the  subject;  I  am 
confident  he  must  reccollect  the  transaction,  and  if  I  am  not  mis- 
taken, the  note  in  question  is  in  his  hand-writing,  Hez.  Waters." 
And  that  the  said  testator  died  in  the  month  of  February,  in  the  year 
1805,  and  that  letters  testamentary  were  granted '  the  said  Samuel 
and  Philip,  on  the  first  of  March  of  the  same  year.  Whereupon,  the 
defendant  moved  the  Court  to  instruct  the  jury,  that  if  they  shall 
believe  the  evidence  so  given  as  aforesaid,  that  then  the  said  note 
was  given  without  a  sufiScieut  consideration  therefor,  moving  from 
the  said  Yellott  to  the  defendant,  and  therefore  does  not  create  a  debt 
or  obligation  in  law  upon  the  defendant,  to  pay  the  money  in  said 
note  mentioned;  and  also  that  the  said  matters  so  offered  do  not 
afford  sufficient  evidence  of  his  admission  or  acknowledgment  of 
being  indebted,  or  of  his  promise  to  pay  any  existing  debt,  and  there- 
fore is  not  sufficient  to  take  this  demand  out  of  the  operation  of  the 
Statute  of  Limitations,  pleaded  in  this  cause ;  of  which  opinion  on 
the  Statute  of  Limitations  the  Court  [Hanson,  A.  J.]  was,  and  so 
directed  the  jury.  The  plaintiff  excepted;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
Stephen,  Abgheb,  and  Dobsey,  JJ. 

H,  W.  EogerSj  for  the  appellant,  cited  Oliver  vs.  Ora/y^  1  H.db  0. 216. 

S.  I.  Donaldson^  for  the  appellee,  cited  Wyman  vs.  Ora/y^  1  H.  ds  J. 
409;  Elliott  vs.  Oi^se,  lb.  457;  Oliver  vs.  Gray^  1  H.  &  O.  204. 

An  acknowledgment  of  a  debt,  which  will  take  a -case  out  of  the 
Statute,  must  be  unqualified  and  unconditional.  WetzeU  vs.  Busserd^ 
11  Wheat  309 ;  Clementson  vs.  WiUiamSy  8  Cranchj  72,  and  unaccom- 
panied with  a  protestation  against  the  payment  of  it.  Johnson  vs. 
BurdsleCj  15  Johns.  3,  and  no  promise  to  be  inferred  from  declaration 
of  defendant,  that  he  was  not  holden  to  pay.  Latvrence  vs.  Hopkins, 
13  Johns.  288;  Bell  vs.  Morrison^  1  Pet.  360;  Leeper  vs.  Talton,  16 
Eastj  421 ;    Wayne  vs.  WarlterSy  5  East,  10. 

^i\  *  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This 
•  ^  case  appears,  under  former  decisions  of  this  Court,  to  be  clear 
of  difficulty. 

It  is  an  action  of  assumpsit,  brought  upon  a  promissory  note  given 
by  the  defendant  to  Jeremiah  Yellott,  the  appellant's  testator,  on  the 
17th  of  December,  1804,  and  payable  six  months  after  date,  more 
than  twenty  years  before  the  bringing  of  the  suit.  The  issues  are 
upon  the  pleas  of  non  assumpsit,  non  assumpsit  infra  tres  annos,  and 
actio  non  accrevit  infra  tres  annos. 

To  support  the  issues  on  his  part,  and  to  take  the  case  out  of  the 
operation  of  the  Act  of  Limitations,  the  appellant  produced  and 
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read  to  the  jury,  a  letter  addressed  to  him  on  the  22Dd  of  October, 
1822,  by  the  defendant,  in  which  he  admits  that  the  money  for  which 
the  note  was  passed,  has  not  been  paid,  but  alleges,  that  under  an 
arrangement  between  Jeremiah  Tellott  and  the  Vestry  of  St.  Peter's 
Church,  to  which  body  both  he  and  Tellott  belonged,  it  was  given  in 
order  to  close  the  account  for  a  balance  due  to  Yellott,  on  account  of 
money  laid  out  by  him  in  the  completion  of  the  church,  to  be  dis- 
charged by  the  application  to  that  purpose,  of  money  arising  from 
the  pew  rents. 

In  the  cas6  of  Wyman  vs.  Oray,  7  H.  &  J.  409,  decided  by  this 
€ourt,  it  was  determined,  that  a  note  given  by  an  individual  cor- 
porator, for  a  debt  due  by  the  corporation,  and  not  by  him  in  his 
individual  capacity,  and  without  any  new  or  superadded  considera- 
tion moving  to  himself,  was  a  promise  to  pay  the  debt  of  another, 
and  void,  there  being  no  sufficient  consideration  to  support  it. 

Here  the  letter  of  the  defendant  is  the  evidence  produced  and  relied 
on,  by  the  appellant  himself,  and  that  letter  *  proves,  that  the  ^^ 
note,  which  is  the  subject  of  the  suit,  was  given  for  a  debt  due,  "  ' 
not  by  him  in  his  individual  character,  but  by  the  Vestry  of  St.  Peter's 
€hurch,  a  corporate  body,  of  which  he  was  a  member,  bat  without 
any  consideration  moving  to  himself.  It  is  therefore  a  promise  to 
pay  the  debt  of  another,  without  consideration,  and  nudum  pactum 
and  void.  And  the  question  presented  by  the  bill  of  exception,  is, 
whether  the  letter  of  the  defendant  had  the  effect  to  take  the  case 
out  of  the  operation  of  the  Act  of  Limitations  ? 

In  Oliver  vs.  Chra/y^  decided  by  this  Court  at  the  June  Term,  1827, 
it  was  held,  that  an  acknowledgment  to  take  a  case  out  of  the  Act 
of  Limitations,  must  be  of  a  present  subsisting  debt,  unaccompanied 
by  any  qualification  or  declarations,  which,  if  true,  would  exempt  a 
defendant  from  a  moral  obligation  to  pay ;  and  that  an  admission, 
that  the  sum  claimed  has  not  been  paid,  is  not  sufficient  without 
some  further  admission,  or  other  proof,  that  the  debt  once  existed. 
In  this  case,  the  defendant  does,  in  this  letter,  acknowledge  that  the 
sum  claimed  has  not  been  paid,  but  at  the  same  time  he  insists,  that 
the  note  was  not  given  for  a  debt  due  by  himself,  but  by  the  Vestry 
of  St*  Peter's  Church,  under  an  agreement  between  the  vestry  and 
Yellott,  that  it  should  be  signed  by  him  to  close  the  account,  but  to 
be  paid  out  of  money  arising  from  the  pew  rents.  There  was  no 
consideration  moving  to  the  defendant,  nor  any  antecedent  debt  due 
by  him  Individually;  no  consideration  of  forbearance  expressed  in 
the  note,  as  the  consideration  upon  which  it  was  given,  as  has  been 
supposed.  Nor  is  there  any  evidence  of  such  a  consideration,  de  hora 
the  note.  It  is,  to  be  sure,  made  payable  six  months  after  date,  but 
it  was  given-  (according  to  the  appellant's  own  proof,  as  contained  in 
the  defendant's  letter,  which,  as  he  has  introduced  it,  he  must  take 
it  as  it  is)  for  the  purpose  of  closing  account,  on  the  settlement  of 
which  that  amount  was  found  to  be  due  to  him  from  the  Vestry  of 
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St.  Peter's  Chnrch,  which  by  no  means  proves,  or  tarnishes  the 
^  slightest  *  presumption,  that  the  forbearance  of  Yellott  to  sae 
'  '^  the  vestry,  was  purchased  by  the  giving  of  that  note;  on  the 
contrary,  if  we  were  to  deal  in  conjecture,  it  would  rather  seem,  that 
the  favor,  if  any,  was  a  favor  to  him,  in  thus  closing  an  account 
open  upon  the  books.  And  perhaps  nothing  is  more  common  than 
the  closing  accounts  by  passing  notes,  payable  at  future  days,  with- 
out the  consideration  of  forbearance  being  thought  of.  To  suppose 
that  it  was  given  for  the  consideration  of  forbearance,  looking  to  the 
note  itself,  would  be  to  give  to  it  a  construction  unauthorized  by  any 
thing  appearing  upon  the  face  of  it,  and  to  offer  violence  to  the  evi- 
dence, which  asserts  that  it  was  given  for  the  purpose  only  of  closing 
an  open  account,  and  being  the  acknowledgment  of  the  party  offered 
by  the  appellant  to  take  the  case  out  of  the  Act  of  Limitations,  and 
the  only  evidence  in  the  cause,  except  the  note  itself,  he  must  be 
content  to  take  it  altogether,  as  it  stands,  and  cannot  garble  it,  and 
select  such  parts  as  will  suit  his  purposes,  and  reject  the  residue; 
otherwise  it  would  be  to  take  the  case  out  of  the  Act  of  Limitations 
by  other  proof  than  the  acknowledgment  of  the  defendant,  and 
that  cannot  be :  which  would  be  the  effect  of  the  remote  inference^ 
that  the  note  was  given  for  the  consideration  of  forbearance,  drawn 
from  the  mere  circumstance  that  it  is  made  payable  at  a  future  day^ 
in  opposition  to  the  allegation  that  the  object  of  it  was  to  close  the 
account  between  Yellott  and  the  vestry,  and  that  it  was  to  be  paid 
out  of  money  arising  from  the  pew  rents ;  which  shows  that  the 
payment  of  it  by  him  individually,  was  not  contemplated  by  any  of 
the  parties. 

That  part  of  the  letter  relied  upon,  is  in  these  words :  <^  On  settle- 
ment of  an  account  with  Gapt.  Yellott,  some  time  in  the  month  of 
February,  1804,  there  appeared  a  balance  due  him  of  about  $211, 
being  money  disbursed  and  laid  out  by  him  in  the  completion  of  St. 
Peter's  Church,  to  close  which,  it  was  agreed  by  the  vestry  and 
Gapt.  Yellott,  that  some  one  of  the  vestry  should  sign  a  note  for  the 
^^  balance,  payable  six  months  after  date;  and  it  was  finally 
■•^  •  concluded,  that  myself,  as  one  of  the  vestry,  should  sign 
that  note,  and  that  money  arising  from  the  pew  rents,  should  be 
applied  to  the  payment  of  the  same." 

The  note  then,  being  a  promise,  or  agreement  to  pay  the  debt  of 
another,  and  void  for  want  of  a  sufficient  consideration  moving  to 
the  defendant,  there  never  was  an  existing  debt  due  by  him ;  and 
his  acknowledgment  that  the  sum  claimed  has  not  been  paid,  is  not 
an  admission  of  any  present  subsisting  debt.  And  the  understand- 
ing at  the  time  the  note  was  given,  that  it  was  not  to  be  paid  by 
him,  but  out  of  money  arising  from  the  pew  rents,  exempts  him  from 
any  moral  obligation  to  pay  it.  I  think,  therefore,  that  the  acknow- 
ledgment of  the  defendant,  was  not  sufficient  to  take  the  case  out  ot 
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the  Act  of  Limitations,  and  that  the  direction  given  to  the  jary  was 
right.  Judgment  affirmed. 


Winchester,  Trustee  of  Williams  vs.  The  Union  Bank  of 

Maeyland.— December,  1829. 

In  a  suit  by  a  trustee  of  an  insolvent  debtor,  claiming  in  his  character  of 
trustee,  a  general  issue  plea  does  not  admit  the  character  in  which  the 
plaintiff  sues. 

'To  establish  the  right  of  such  a  trustee^  the  plaintiff,  under  the  general 
issue,  must  prove  every  thing  essential  to  the  showing  himself  clothed 
with  the  character  and  authority  of  a  trustee,  which  cannot  be  done  by 
the  production  of  the  certificate  of  the  commissioners  of  insolvent 
debtors,  and  the  final  discharge  of  the  insolvent  only,  but  all  the  pro* 
ceedings  must  be  exhibited. 

The  different  insolvent  laws  of  this  State  constitute  one  general  system  and 
must  be  construed  together;  and  so  construed,  require  a  bond  with 
security  to  be  given,  before  a  trustee  can  act  as  such,  without  which,  he 
cannot  be  invested  with  the  character  and  rights  of  a  trustee.  To  ^^ 
*  establish  his  character  as  trustee,  and  his  right  to  sue  in  that  " '^ 
capacity,  it  is  incumbent  on  the  plaintiff  to  show  that  such  a  bond  was 
given,  by  proof  of  the  bond  itself,  (a) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit  brought  by  the  appellant,  as  trustee  of  James  Williams, 
against  the  appellees,  the  president  and  directors  of  the  Union  Bank 
of  Maryland.  The  declaration  contained  a  count  for  goods,  wares, 
and  merchandise,  sold  and  delivered;  for  money  paid,  laid  out,  and 
expended;  money  had  and  received;  and  on  an  insimul  eomputassent 
Nan  assumpsit  was  pleaded,  and  issue. 

At  the  trial,  the  plaintiff  offered  in  evidence  the  insolvent  papers 
of  James  Williams,  consisting  of  the  petition  of  the  said  James  Wil- 
liams to  one  of  the  Judges  of  Baltimore  County  Court,  setting  forth 
his  actual  confinement  in  the  gaol  of  Baltimore  County,  for  debts 
which  he  was  unable  to  pay,  and  his  willingness  to  deliver  up  his 
property  to  the  use  of  his  creditors.  This  petition  was  accompanied 
with  *<  a  list  of  debts  due  by  James  Williams : "  "  of  debts  due,  and 
property  belonging  to  James  Williams,"  and  an  affidavit  of  their 
truth ;  proof  of  Williams'  residence  in  the  State  for  the  two  years 
next  preceding  his  application ;  the  certificate  of  the  sheriff  of  Balti- 
more County,  of  said  Williams  being  in  actual  confinement  for  debt 
alone,  with  the  reference  of  the  application  by  the  Judge  aforesaid, 
to  the  commissionera  of  insolvent  debtors ;  the  bond  of  James  Wil- 
liams, with  security  for  his  appearance  before  the  commissioners, 


(a)  Cited  in  HaU  vs.  SeweU,  9  Gill,  158;  Speed  vs.  Smith,  4  Md.  Ch.  800; 
WUsan  vs.  Ireland,  4  Md.  449. 
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«yfi  Court  at  Jane  Term,  1828,  in  which  it  *  was  held,  that  in  a 
'  ^  sait  by  a  trustee  of  an  insolvent  debtor,  claiming  in  his  char- 
acter of  trustee,  and  not  in  his  own  right,  a  general  issue  plea  does 
not  admit  the  character  in  which  the  plaintiff  sues,  but  that  such  a 
suit  is  analogous  to  the  case  of  an  assignee  of  a  bankrupt  claiming 
in  that  character;  and  that  on  the  general  issue,  the  plaintiff  must 
prove  every  thing  essential  to  the  showing  himself  clothed  with  the  ■ 
character  and  authority  of  a  trustee;  which  could' not  be  done  by 
the  production  of  the  certificate  of  the  commissioners  and  the  final 
discharge  of  thQ  insolvent  only,  but  that  all  the  proceedings  must  be  ' 
exhibited.  That  the  different  insolvent  laws  of  the  Stat«  constitute 
one  general  system,  and  must  be  construed  together ;  and  so  con- 
strued, require  a  bond,  with  security,  to  be  given  by  the  trustee, 
before  he  can  act  as  such,  without  which  he  cannot  be  invested  with 
the  character  and  rights  of  a  trustee.  That  to  establish  his  charac- 
ter as  trustee,  and  right  to  sue  in  that  capacity,  it  is  incumbent  on 
the  plaintiff  to  show  that  such  a  bond  was  g^ven,  by  proof  of  the 
bond  itself,  and  not  by  the  production  merely  of  the  certificate  of 
the  commissioners,  that  the  insolvent  had  complied  with  all  the 
requisitions  of  the  insolvent  laws,  and  his  final  discharge ;  and  that 
if  he  does  not  do  so,  the  defendant  is  not  driven  to  a  plea  in  abate- 
ment, but  may  take  advantage  of  it  on  the  general  issue.  And  we 
have  heard  nothing  in  the  argument  of  this  case  to  induce  a  depar- 
ture from  what  was  decided  in  the  case  of  Houck  vs.  Grouse.  We 
concur  therefore,  with  the  Court  below,  in  the  instruction  given  to 
t he  j  ury .  Judgment  affirmed. 


79   *  Winchester,  Trustee  of  Gooding  vs.  The  Union  Bank 

OF  Maryland. — December,  1829. 

The  trustee  of  an  insolvent  debtor  derives  his  right  from  his  appointanent, 
and  the  insolvent  laws  requiring  that  he  shall  give  bond  with  security, 
for  the  faithful  performance  of  his  duty,  before  he  acts  as  such,  until 
such  bond  is  given,  he  is  not  invested  with  the  functions  of  trustee,  and 
can  neither  sue  for,  nor  in  any  manner  Intermeddle  with  the  property 
of  the  insolvent,  (a) 

So  one  appointed  such  trustee,  having  given  bond  after  he  brought  suit, 
cannoj;  maintain  it.- 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of  as- 
sumpsit, instituted  by  the  appellant  on  the  15th  day  of  September, 
1823,  against  the  appellees,  the  president  and  directors  of  the  Union 
Bank  of  Maryland.  The  pleadings  and  evidence  were  the  same  as 
in  the  preceding  case  of  Winchester^  Trustee  of  Williams  vs.  The 


(a)  Cited  in  Wilson  vs.  Ireland^  4  Md.  449;  Bank  vs.  Sharp,  58  Md.  528. 


WINCHESTER  vs.  UNION  BANK  OF  MD.— 2  G.  &  J.    49 

Union  BanJc^  with  this  difference,  that  after  the  commencement  of 
the  suit,  and  before  trial,  that  is  to  say  on  the  28th  of  April,  1825, 
the  appellant,  as  permanent  trnstee  of  John  Gooding,  filed  a  bond 
with  approved  security.  The  defendants  made  the  same  prayers, 
and  obtained  the  same  instruction  from  the  Court  as*  in  the  previous 
ease,  and  the  verdict  and  judgment  being  in  their  favor,  the  plaintiff 
appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
and  Stephen,  JJ. 

R.  Johnson  and  Raymond^  for  the  appellants,  *  cited  the  ^^ 
Act  of  1805,  ch.  110,  sec.  4 ;  1808,  ch.  71,  sec.  3 ;  3  Bac.  Ahr.  *** 
tit,  ExWy  dtc.  52 ;  5  Jacobs^  L.  D.  tit  Relation ;  Henderson  vs.  Farker^ 
SB.dbJ.  117. 

Taney,  (Attorney-General,)  and  Kennedy,  for  the  appellees,  referred 
to  the  Act  of  1805,  ch.  110;  1808,  ch.  71,  and  1812,  ch.  77  j  2  Stark. 
Bvid.  109 ;  3  Bac.  Abr.  53. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  case 
is,  in  all  respects,  the  same  as  that  of  Winchester,  trustee  of  Wil- 
liams, against  the  Union  Bank,  just  decided^  with  this  difference 
only ;  that  here  a  bond,  with  security,  appears  to  have  been  given  by 
the  trustee,  but  subsequent  to  the  bringing  of  the  suit,  though  be- 
fore the  trial.  And  it  is  contended,  in  addition  to  the  several  points 
raised  and  decided  in  that  case,  that  the  bond  thus  given,  has  such 
relation  back,  as  to  entitle  the  plaintiff  to  recover. 

But  this  is  not  like  the  case  of  an  executor,  who  derives  all  his  in- 
terest from  the  will ;  and  though  probata  is  necessary  to  the  authen- 
tication of  his  right,  yet  it  is  the  will  alone  which  g^ves  it,  and  the 
probate  is  only  tjie  legitimate  evidence  of  his  title.  He  may,  there- 
fore, sue,  but  cannot  declare  before  probate,  for  he  cannot  assert  his 
right  in  Court,  as  an  executor,  without  producing  his  letters  testa- 
mentary. It  may,  more  properly,  be  assimilated  to  the  case  of  an 
assignee  of  a  bankrupt,  who  derives  his  title  from  the  assignment, 
which  divests  the  bankrupt  of  his  personal  property,  and  vests  it  in 
the  assignee  from  the  time  of  the  bankruptcy ;  or  in  this  particular, 
to  the  ca«e  of  an  administrator,  who  derives  his  title  from  his  letters 
of  administration,  and  cannot  sue,  or  do  any  other  act,  before  letters 
of  administration  granted,  though  when  administration  is  granted, 
it  vests  the  property  in  the  administrator  by  relation,  from  the  time 
of  the  death  of  the  intestate. 

So  a  trnstee  of  an  insolvent  debtor  derives  his  right  from  ^ 
*  his  appointment;  and  the  insolvent  laws  requiring  that  he  ^^ 
shall  give  bond  with  security,  for  the  faithful  performance  of  his  duty, 
before  he  acts  as  such ;  until  such  a  bond  is  given,  he  is  not  invested 
with  the  functions  of  trustee,  and  can  neither  sue  for,  nor  in  any 
other  manner  intermeddle  with  the  property  of  the  insolvent.  He  is 
4  2  Q,  Se  J. 
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not,  in  contemplation  of  law,  a  trustee ;  his  character  as  such  is  not 
completed,  until  the  bond  required,  is  given.  The  mere  appointment, 
unaccompanied  by  his  giving  a  bond,  with  security,  confers  upon 
him  no  power  over  the  goods  of  the  insolvent ;  but  it  is  the  bond,  as 
constituting  an  ingredient  in  the  appointment,  and  is  the  perfection 
of  it,  that  gives  him  authority  to  act,  and  assert  his  rights  in  the 
character  of  trustee. 

The  bond,  therefore,  in  this  case,  having  been  given  after  the  suit 
was  brought,  the  suit  was  instituted  when  the  plaintiff  was  not 
clothed  with  any  power  to  sue,  or  in  any  manner  to  interfere  with 
the  property  of  the  insolvent,  in  the  capacity  of  trustee,  and  cannot 
be  maintained.  Judgment  affirmed. 


Hammond  et  al.  vs.  Stibb. — ^December,  1829. 

Upon  a  petition  by  several  heirs-at-law,  certain  real  estate  in  which  the^ 
were  jointly  interested,  and  which  was  not  susceptible  of  a  beneficial 
division  among  them,  was  decreed  to  be  sold.  A  trustee  was  appointed; 
the  land  sold;  and  a  report  of  the  trustee,  stating  the  proceeds  of  sale  to 
be  in  his  hands,  was  ratified  and  confirmed  by  the  Court.  Before  the 
auditor  had  distributed  these  proceeds  among  the  heirs,  one  of  them 
who  was  a  married  woman,  died.  Held^  That  her  surviving  husband 
was  entitled  to  her  distributive  share  of  the  sale,  (a) 

Appeal  from  Frederick  County  Court,  as  a  Court  of  equity.  In 
'  March,  1823,  a  petition  was  filed  bv  the  heirs  of  Vaehel 
^'^  •  Hammond,  formerly  of  Frederick  County,  deceased,  setting 
forth  that  said  Vachel  died  in  December,  1821,  seized  and  possessed 
of  certain  real  estate  in  said  county,  which  they  pray  may  be  sold, 
for  the  purpose  of  distribution  among  them,  the  same  not  being  sus- 
ceptible of  division.  The  petition  represented  that  some  of  the  heirs 
were  of  full  age,  some  femes  covert^  and  some  minors. 

A  decree  at  the  same  term  accordingly  passed,  for  the  sale  of  said 
real  estate,  which  sale  was  duly  made  and  reported,  (the  report  stat- 
ing the  proceeds  to  be  in  the  trustee's  hands)  ratified  and  confirmed 
by  the  Court,  at  July  Term,  1823.  Afterwards,  to  wit,  at  August 
Term,  1826,  the  auditor  of  the  said  Court  made  his  report,  accom- 
panied with  an  account  between  the  estate  of  the  said  Vachel  Ham- 
mond and  the  trustee,  m  which  he  allows  ^'  to  the  legal  representa- 
tive or  representatives  of  Elizabeth  Stier,  deceased,  wife  of  Freder- 
ick Stier,  and  who  was  one  of  the  daughters  and  heirs  of  snid  de- 
ceased, (Vachel  Hammond)  the  proportion  coming  to  her  from  said 
estate,"  she  the  said  Elizabeth  Stier,  having  before  that  time  de- 

(a)  Affirmed  in  Jones  vs.  Plummer,  20  Md.  420.  Cited  in  Betts  vs.  Wirt^ 
8  Md.  Oh.  115,  and  Dalrymple  vs.  Taneyhill,  4  Md.  Ch.  174.  See  Ijeadenham 
vs.  Nicholson,  1  H.  &  G.  189;  Hurtt  vs.  Fisher,  Ibid,  60. 


HAMMOND  ET  AX.  V8.  STIER.— 2  G.  &  J.  51 

parted  this  life,  leaving  her  husband,  Frederick  Stier,  alive,  and 
three  children,  minors,  (who  are  the  appellants  in  this  cause.)  On 
this  report,  the  Court,  [Shbiveb,  A.  J.]  passed  the  following  order: 
^^  Ordered,  That  the  report  of  the  auditor  be,  and  the  same  is  here- 
by ratified  and  confirmed ;  and  that  the  trustee  pay  the  proceeds  ac- 
cordingly, except  the  amount  audited  to  the  heirs  of  Elizabeth  Stier, 
deceased,  which  the  trustee  is  required  to  retain  until  the  further 
order  of  this  Court  in  the  premises."  At  the  same  term  a  petition 
was  filed  by  the  said  Frederick  Stier,  the  appellee,  the  husband  of 
Elizabeth  Stier  deceased,  setting  forth  the  proceedings  on  the  afore- 
said petition  for  the  sale  of  Yachel  Hammond's  property.  That  on 
or  about  the  20th  of  March,  1825,  the  said  Elizabeth  Stier,  the  former 
wife  of  the  petitioner,  departed  this  life,  intestate,  leaving  the  peti- 
tioner, her  husband,  surviving  her,  and  claiming  in  that  character,  in 
the  same  manner  as  if  he  had  taken  out  administration  on  her  estate, 
*her  proportion  of  the  proceeds  of  the  said  real  estate  of 
her  father,  Vachel  Hammond.  ^^ 

It  was  admitted  that  Elizabeth  Stier  died  intestate  on  the  20th  of 
March,  1825. 

A  petition  was  also  filed  at  the  same  term  by  the  appellants,  (by 
their  next  friend  and  guardian,  Thomas  Hammond )  referring  like- 
wise to  the  before  mentioned  proceedings,  for  the  sale  of  Yachel 
Hammond's  real  estate,  and  claiming  the  proportion  of  the  proceeds 
thereof,  to  which  the  said  Elizabeth  Stier  would  have  been  entitled, 
as  her  infant  children,  and  heirs  at  law,  ^^  the  said  pioportion  arising 
from  the  sale  of  real  estate  belonging  to  the  said  Elizabeth  Stier." 

The  County  Court  (Sheiver  and  Th.  Buchanan,  A.  J.)  on  the 
14th  of  November,  1826,  ordered  and  a(^udged  ^^  that  the  report  of 
the  auditor  in  said  cause,  be,  and  it  is  hereby  ratified  and  confirmed; 
and  further  adjudged  and  ordered,  that  the  trustee  pay  to  Frederick 
Stier  accordingly  his  wife's  proportion  of  her  father's  estate,  amount- 
ing, Ac." 

From  this  decree,  the  petitioners,  Adeline  Hammond  et  al.  appealed 
to  the  Court  of  Appeals. 

This  case  was  submitted  to  the  Court  of  Appeals,  on  the  notes  of 
counsel. 

Tyson  for  the  appellant,  contended,  that  the  County  Court  erred, 
because  the  estate  of  the  said  Elizabeth  Stier,  in  the  premises  was 
real,  or  such  as  should,  in  a  Court  of  equity,  be  regarded  as  real 
pn>])erty,  at  the  time  of  her  death.  It  might  be  thought  at  first 
sight,  but  the  case  of  Rogers  vs.  Krebs^  Q  H,  db  J.  31,  contains  a 
decision  in  point.  •  This  case  was  relied  upon  by  this  Court  ^ 
HS  their  authority  for  adjudging  that  of  Leadenham  vs  Nichoh  ^^ 
souj  1  H.  &  G.  279.  There,  was  a  mutation  of  ^.feme  coverPs  estate, 
from  real  to  personal.  The  difference  between  the  two  cases,  and 
the  diflference  between  this  and  the  first  cited  case,  is  this:  In  the 
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first  case,  the  bonds  were  given  directly  to  the  representatives,  and 
in  that  way  became  chases  in  action^  and  of  coarse  reducible  by  the  hus- 
band, or  reduced  into  possession :  in  the  two  other  cases,  there  waa 
interposed  between  the  parties  a  trustee,  in  whom  the  whole  legal 
interest  was  vested.  In  the  case  now  before  the  Court,  how  was  it 
vested?  As  real  estate.  When  did  it  cease  to  be  real  estate f 
surely  not  while  the  trusteeship  lasted.  When  did  that  terminate? 
only  when  there  was  a  fulfilment  of  the  trust.  It  certainly  did  not 
terminate  in  this  ca^e,  at  the  time  of  Elizabeth  Stier's  decease  in 
1825,  nor  was  it  terminated  at  the  time  of  the  audit.  Will  it  be  said 
that  the  nature  of  the  trust  was  changed  by  the  death  of  Elizabeth 
Stier  f  Certainly  it  was  not  in  i'avor  of  the  other  parties  beneficially 
interested.  The  fund  was  not  real,  as  to  them.  How  then  could  it 
be  personal  estate  as  to  Elizabeth?  Can  a  trustee  support  this 
double  character?  or  can  any  thing  but  the  extraordinary  power  of 
the  Court  of  Chancery  change  the  character  of  a  trustee ;  can  it  be 
changed  by  circumstances  ? 

The  ground  of  the  decision  in  the  case  of  Rogers  vs.  KrehSj  was, 
that  the  bonds  were  chases  in  action.  The  ground  in  this  case  of 
Frederick  Stier's  claim,  must  be  the  same.  Can  there  be  a  chase  in 
action^  when  there  is  no  cause  of  action  ?  and  what  cause  of  action 
had  Elizabeth  Stier  at  the  time  of  her  death  in  1825 ;  or  did  any 
cause  of  action  accrue  before  the  confirmation  of  the  auditor's 
account  in  1826.  How  could  the  husband  become  entitled  to  this  aa 
a  chose  in  action  f  Under  all  the  circumstances  of  the  case,  it  is 
submitted,  whether,  at  the  time  of  Elizabeth  Stier's  death,  she  had 
any  chase  in  acHon^  or  any  personal  interest  *  that  could  be 
^^  .  reduced  into  possession  by  her  husband  ?  If  not,  what  subse- 
quent act  of  her  husband  can  make  that  a  chose  in  action  of  Eliza- 
beth Stier,  which  was  not  so  at  the  time  of  her  death. 

A.  Ra/ndaU  for  the  appellee,  cited  2  Fow.  84 ;  State  vs.  Krebs^  6  H. 
dtJ.Sl;  Stevens  vs.  Richardson^  6  H.  dt  J.  156;  Jarrett  vs.  Cooleyy 
lb.  258;  Leadenham  vs.  Nicholson^  1  H.  db  0.  267;  Hurt  vs.  Fisher y 
Ih.SS. 

Buchanan,  C.  J.  We  consider  the  case  of  Leadenham  vs.  Nichal- 
son  et  al,  decided  at  June  Term,  1827,  as  conclusive  in  this  case,  and 

Affirm  the  decree. 


80    *  Allendeb,  Adm'r  d.  b.  n.  of  Wyse  vs.  Biston. — Decem- 
ber, 1829. 

W.  died  intestate  in  1814,  as  to  his  personal  estate.  Administration  was 
granted  to  his  widow,  who  returned  an  inventory,  and  in  1816  settled 
an  account  with  the  Orphans'  Court,  in  which  she  obtained  credit  for 
various  payments.    She,  with  several,  but  not  all,  of  the  deceased  % 
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children,  in  1832  united  in  a  mortgage  to  the  defendant,  of  some  of  the 
personal  property  which  the  intestate  left,  to  secure  the  payment  of  a 
debt,  for  which  the  mortgagors  were  responsible  to  the  defendant.  The 
mortgage  did  not  profess  to  be  execute^  by  the  widow,  in  her  represen- 
tative character;  and  it  did  not  appear  that  any  of  the  intestate's  debts 
remained  unpaid.  The  widow  died,  and  in  1828  the  plaintiff  was  ap- 
pointed administrator  d.  b.  n.  of  W.  and  brought  replevin  against  the 
defendant,  who  claimed  the  goods  under  his  mortgage.  ffeZd,  That 
inasmuch  as  strong  circumstances  existed  in  the  case,  to  induce  the  pre- 
sumption that  the  intestate ^s  debts  had  been  all  satisfied,  it  was  fair  to 
infer  that  the  administratrix  had  made  distribution  of  the  remaining 
assets,  and  acted  in  her  character  of  distributee,  in  making  the  mort- 
gage; that  therefore  the  plaintiff  was  not  entitled  to  recover,  (a) 

An  inventory  made  and  returned  by  an  administrator  to  the  Orphans'  Court, 
after  he  has  commenced  an  action  for  the  recovery  of  the  property  in- 
cluded therein,  is  not  competent  evidence  for  him  at  the  trial  of  the 
cause;  for  he  might  become  personally  liable  for  the  costs  of  the  suit. 

The  sheriff's  schedule  of  goods  returned,  as  taken  and  delivered  in  an  action 
of  replevin  at  the  suit  of  R.  may  be  read  in  evidence  by  the  plaintiff, 
(who  was  one  of  the  defendants  in  the  replevin,)  in  an  action  against  R. 
for  the  purpose  of  proving  that  R.  was  in  possession  of  the  same  goods, 
on  the  day  after  they  were  first  taken. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
replevin  brought  on  the  16th  of  July,  1823,  by  the  now  appellant, 
against  the  appellee,  for  certain  goods  and  chattels,  and  negro 
slaves.  The  defendant  (the  appellee)  pleaded  nan  cepitj  and  property 
in  himself.  Issue  was  joined  to  the  first  plea,  and  general  replica- 
tion and  issue  to  the  second  plea. 

1.  At  the  trial  the  plaintiff  gave  in  evidence  that  William  Wyse, 
the  plaintiff's  testator,  departed  this  life  at  his  residence  in  Balti- 
more County,  about  the  year  1814,  leaving  •  the  following  last  ^ 
will  and  testament :  ''Baltimore,  i2th  March,  1814 — Having  at  ^  • 
this  perilous  moment  of  my  life  committed  myself  to  the  care  of 
Almighty  Qod,  whom  I  trust  will  receive  my  soul,  I  have  only  to 
request  my  affectionate  wife  and  son  John,  in  case  of  a  deficiency  of 
my  estate,  to  support  and  educate  my  children ;  that  my  real  estate, 
known  by  name  of  the  Deer  Park,  be  disposed  of  for  the  maintenance 
of  said  children,  under  the  direction  of  my  wife,  Eachel,  and  John 
Wyse." 

The  will  was  proved  on  the  12th  of  April,  1814,  by  two  of  the  sub- 
scribing witnesses,  &c.  That  after  his  death,  letters  of  administra- 
tion, with  the  will  annexed,  were  duly  granted  to  Bachel  Wyse,  the 
widow  of  the  said  testator,  who  took  upon  herself  the  execution  of 
said  trust.    That  the  said  Bachel  Wyse,  as  administratrix  aforesaid, 


(a)  Cited  in  Clagett  vs.  Salmcm,  5  G.  &  J.  844;  MitcheU  vs.  Mitchell,  1  Gill, 
88;  Ridenour  vs.  Keller,  2  Gill,  145;  WiUiamaon  vs.  Morton,  2  Md.  Ch.  101; 
Lark  ts.  lAnstead,  Ibid,  168;  S.  C.  2  Md.  427,  428.  See  Rev.  Code,  Art.  50, 
sec.  198,  204. 


54  ALLENDEE  vs.  RISTON.— 2  G.  &  J. 

returned  to  the  Orphans'  Oonrt  of  Baltimore  County  the  following^ 
inventory  and  account.  The  inventory  was  dated  the  8th  of  July, 
1814,  and  proved  by  the  administratrix  on  the  23d  of  July,  1814, 
amounting  to  $6,735.25.  The  first  account  was  settled  by  the  admin- 
istratrix with  the  Orphans'  Court  on  the  29th  of  June,  1816,  in  which 
she  charged  herself  with  the  amount  of  the  inventory,  $6,735.25. 
Also  for  cash  received  from  sundry  persons,  $270,  being  a  total  of 
$7,005.25.  She  craved  allowance  for  sundry  payments  and  disburse- 
ments, $1,292.91,  leaving  a  balance  due  the  estate  of  $5,712.34.  And 
died  about  the  month  of  April,  1823,  having  returned  no  otlier 
account  than  that  above  stated,  of  her  administration  aforesaid. 
The  plaintiff  further  gave  in  evidence,  that  at  the  death  of  the  said 
William  Wyse,  he  was  entitled  to,  and  in  possession  of,  the  property 
in  dispute  in  this  cause,  and  that  the  same  continued  in  the  posses- 
sion of  the  said  Bachel  Wyse  until  her  death.  He  further  gave  in 
evidence,  that  after  the  death  of  the  said  Bachel  Wyse,  letters  of 
administration  de  bonis  non,  on  the  estate  of  the  said  William  Wyse, 
were  duly  granted  to  the  plaintiff  in  this  cause;  and  that  the  plain- 
tiff, as  such  administrator,  returned  to  the  Orphans'  Court  of  Balti- 
^^  more  County  the  following  inventory :  ♦  The  inventory,  made 
^^  by  certain  appraisers  in  the  usual  form,  was  dated  the  23d  of 
January,  1824,  amounting  to  $2,293,  and  proved  by  the  plaintiff,  as 
administrator  aforesaid,  on  the  3d  of  February,  1824.  On  the  back 
of  the  inventory  is  thus  written :  ^<All  the  goods  and'  chattels  de- 
scribed in  the  within  inventory,  are  claimed  by  George  Biston,  and 
actions  are^now  depending  in  Baltimore  County  Court  for  the  pur- 
pose of  trying  the  right  of  the  said  George  Biston,  and  also  the  right 
of  the  administrator,  to  the  said  goods  and  chattels."  Signed  by 
the  administrator  de  bonis  non^  &c.  The  plaintiff  further  gave  in 
evidence,  that  no  other  proceedings  in  relation  to  the  said  estate  of 
the  said  William  Wyse,  deceased,  except  those  above  stated, .  have 
been  had  in  the  Orphans'  Court.  He  also  gave  in  evidence,  that  the 
said  William  Wyse  left  a  widow,  the  above  named  Bachel  Wyse,  and 
eight  children,  namely ,^  John  M.,  William  A.,  (a)  Margaret,  Nicholas,. 
Edward,  Matilda,  and  Octavius,  all  of  whom,  except  the  three  first, 
are  minors,  and  yet  living.  He  further  gave  in  evidence,  that  the 
property  in  controversy  in  this  case,  was  replevied  out  of  the  posses- 
sion of  the  present  defendant,  and  that  such  property  is  the  same  as 
that  mentioned  in  the  aforegoing  inventories. 

The  defendant  then  offered  in  evidence  the  following  instrument 
of  writing,  under  the  attestation  and  certificate  of  the  clerk  of  Bal- 
timore County  Court  thereupon  endorsed.  This  was  a  deed  of  mort- 
gage, dated  the  16th  of  May,  1822,  between  Bachel  Wyse,  widow  of 
William  Wyse,  deceased,  John  M.  Wyse,  William  A.  Wise  and  Eliza 


(a)  The  name  of  Eliza  is  omitted,  probably  by  mistake. 
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Wyse,  stating  that  the  grantors  were  indebted  to  the  grantee  in  the 
sam  of  $2,000  npon  a  promissory  note  then  drawn  by  the  said  John 
M.  Wyse,  in  favor  of  the  said  Rachel,  or  order,  and  by  her  and  the 
said  William  A.  and  Eliza  endorsed,  payable  12  months  after  date ; 
and  for  the  purpose  of  s^enring  the  payment  of  the  said  sum  of 
money  At  the  time  limited  by  the  said  promissory  note  for  the  pay- 
ment thereof,  the  *  grantors  agreed  to  execute  these  pres-  ^^ 
ents — whereby  was  granted,  &c.  to  the  said  grantee,  "his  ®^ 
heirs,  executors,  administrators  and  assigns,  all  the  right  and  estate 
whatsoever,  both  in  law  and  equity,  of  the  said^Rachel  Wyse,  John 
M,  Wyse,  William  A.  Wyse  and  Eliza  Wyse,  and  each  of  them,  as 
well  of,  in,  to  and  out  of,  all  that  lot  of  ground  number  49,  situate 
and  lying  on  Fell's  Point  in  the  City  of  Baltimore,"  &c.  "  as  in  all 
and  singular  other  the  real  and  personal  estate  of  every  description, 
whereof  the  said  William  Wyse  died  seized  or  possessed,  or  to  which 
he  was  in  any  manner  entitled  at  the  time  of  his  death,  wherever  the 
same  may  be.  To  have  and  to  hold  all  and  singular  the  real  said  and 
personal  estate,  property  and.  premises;"  &c.  ^'  unto  the  said  George 
Riston,  his  heirs,  executors,  administrators  and  assigns,"  &c.  The 
defendant  also  offered  in  evidence,  that  Rachel  Wyse,  the  adminis- 
tratrix of  William  Wyse,  deceased,  and  one  of  the  said  mortgagors, 
were  at  the  time  of  the  execution  and  delivery  of  the  said  instrument 
of  writing  to  the  defendant,  in  the  actual  possession  of  the  property 
therein  mentioned,  and  that  the  personal  property  is  the  same  prop- 
erty mentioned  in  the  declaration  in  this  cause.  That  the  said 
Rachel  Wyse,  upon  the  death  of  her  husband,  had  taken  possession 
of  the  said  property  as  administratrix;  and  that  she  and  the  other 
mortgagors  had  lived  upon  the  farm  from  the  time  of  the  death 
aforesaid,  and  used  the  said  personal  property  as  their  own,  until 
the  time  of  the  execution  of  the  said  instrument  of  writing,  and 
afterwards.  That  they  had  no  other  personal  property.  The  de- 
fendant then  prayed  the  opinion  of  the  Court,  and  its  direction  to 
the  jury,  that  by  the  said  instrument  of  writing,  such  an  interest  in 
and  to  the  property  therein  mentioned,  passed  to  the  defendant,  as 
prevents  the  plaintiff,  as  administrator  de  bonis  non  of  William  Wyse, 
from  maintaining  the  present  action,  and  that  he  is  not  entitled  to 
recover.  Of  which  opinion  the  Court  [Hanson,  A.  J.]  was,  and  in- 
structed the  jury  as  prayed  by  the  defendant.  The  plaintiff  excepted. 
2.  The  plaintiff  then  asked  the  opinion  of  the  Court,  and  ^^ 
•  their  direction  to  the  jury,  upon  all  the  evidence  stated  in  *"* 
the  j;)laintiff's  next  preceding  bill  of  exceptions.  1st.  That  the  said 
deed  of  mortgage,  so  given  in  evidence  by  the  defendant  in  such 
prior  bill  of  exceptions,  operated  to  pass  no  more  of  the  personal 
estate  of  William  Wyse,  deceased,  than  the  interest  and  share  to 
which  the  parties,  mortgagors  to  such  mortgage,  were  respectively 
entitled,  as  the  widow  and  distributees  of  William  Wyse,  deceased, 
after  the  payment  of  the  debts  of  the  said  deceased.    2d.  That  the 
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returned  to  the  Orphans'  Gonrt  of  Baltimore  Gonnty  the  following^ 
inventory  and  account.  The  inventory  was  dated  the  8th  of  July, 
1814,  and  proved  by  the  administratrix  on  the  23d  of  July,  1814, 
amounting  to  $6,735.25.  The  first  account  was  settled  by  the  admin- 
istratrix with  the  Orphans'  Court  on  the  29th  of  June,  1816,  in  which 
she  charged  herself  with  the  amount  of  the  inventory,  $6,735.25. 
Also  for  cash  received  from  sundry  persons,  $270,  being  a  total  of 
$7,005.25.  She  craved  allowance  for  sundry  payments  and  disburse- 
ments, $1,292.91,  leaving  a  balance  due  the  estate  of  $5,712.34.  And 
died  about  the  month  of  April,  1823,  having  returned  no  otHer 
account  than  that  above  stated,  of  her  administration  aforesaid. 
The  plaintiff  further  gave  in  evidence,  that  at  the  death  of  the  said 
William  Wyse,  he  was  entitled  to,  and  in  possession  of,  the  property 
in  dispute  in  this  cause,  and  that  the  same  continued  in  the  posses- 
sion of  the  said  Bachel  Wyse  until  her  death.  He  further  gave  in 
evidence,  that  after  the  death  of  the  said  Bachel  Wyse,  letters  of 
administration  de  bonis  non,  on  the  estate  of  the  said  William  Wyse, 
were  duly  granted  to  the  plaintiff  in  this  cause;  and  that  the  plain- 
tiff, as  such  administrator,  returned  to  the  Orphans'  Court  of  Balti- 
^  -  more  County  the  following  inventory :  •  The  inventory,  made 
^^  by  certain  appraisers  in  the  usual  form,  was  dated  the  23d  of 
January,  1824,  amounting  to  $2,293,  and  proved  by  the  plaintiff,  as 
administrator  aforesaid,  on  the  3d  of  February,  1824.  On  the  back 
of  the  inventory  is  thus  written :  ''All  the  goods  and'  chattels  de- 
scribed in  the  within  inventory,  are  claimed  by  George  Biston,  and 
actions  are^now  depending  in  Baltimore  County  Court  for  the  pur- 
pose of  trying  the  right  of  the  said  George  Biston,  and  also  the  right 
of  the  administrator,  to  the  said  goods  and  chattels."  Signed  by 
the  administrator  ds  bonis  non^  &c.  The  plaintiff  further  gave  in 
evidence,  that  no  other  proceedings  in  relation  to  the  said  estate  of 
the  said  William  Wyse,  deceased,  except  those  above  stated, .  have 
been  had  in  the  Orphans'  Court.  He  also  gave  in  evidence,  that  the 
said  Wiliiam  Wyse  left  a  widow,  the  above  named  Bachel  Wyse,  and 
eight  children,  namely,  John  M.,  William  A.,  (a)  Margaret,  Nicholas,. 
Edward,  Matilda,  and  Octavius,  all  of  whom,  except  the  three  first, 
are  minors,  and  yet  living.  He  further  gave  in  evidence,  that  the 
property  in  controversy  in  this  case,  was  replevied  out  of  the  posses- 
sion of  the  present  defendant,  and  that  such  property  is  the  same  as 
that  mentioned  in  the  aforegoing  inventories. 

The  defendant  then  offered  in  evidence  the  following  instrument 
of  writing,  under  the  attestation  and  certificate  of  the  clerk  of  Bal- 
timore County  Court  thereupon  endorsed.  This  was  a  deed  of  mort- 
gage, dated  the  16th  of  May,  1822,  between  Bachel  Wyse,  widow  of 
William  Wyse,  deceased,  John  M.  Wyse,  William  A.  Wise  and  Eliza 


(a)  The  name  of  Eliza  is  omitted,  probably  by  mistake. 
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Wyse,  stating  that  the  grantors  were  indebted  to  the  grantee  in  the 
sam  of  $2,000  upon  a  promissory  note  then  drawn  by  the  said  John 
M.  Wyse,  in  favor  of  the  said  Eachel,  or  order,  and  by  her  and  the 
said  William  A.  and  Eliza  endorsed,  payable  12  months  after  date ; 
and  for  the  purpose  of  securing  the  payment  of  the  said  sum  of 
iBoney  at  the  time  limited  by  the  said  promissory  note  for  the  pay- 
ment thereof,  the  *  grantors  agreed  to  execute  these  pres-  ^^ 
ents — whereby  was  granted,  &c.  to  the  said  grantee,  ^^his  ^^ 
heirs,  executors,  administrators  and  assigns,  all  the  right  and  estate 
whatsoever,  both  in  law  and  equity,  of  the  said^achel  Wyse,  John 
M.  Wyse,  William  A.  Wyse  and  Eliza  Wyse,  and  each  of  them,  as 
well  of,  in,  to  and  out  of,  all  that  lot  of  ground  number  49,  situate 
and  lying  on  Fell's  Point  in  the  City  of  Baltimore,"  &c.  ^^  as  in  all 
and  singular  other  the  real  and  personal  estate  of  every  description, 
whereof  the  said  William  Wyse  died  seized  or  possessed,  or  to  which 
he  was  in  any  manner  entitled  at  the  time  of  his  death,  wherever  the 
same  may  be.  To  have  and  to  hold  all  and  singular  the  real  said  and 
personal  estate,  property  and.  premises;"  &c.  ^'  unto  the  said  George 
Eiston,  his  heirs,  executors,  administrators  and  assigns,"  &c.  The 
defendant  also  offered  in  evidence,  that  Eachel  Wyse,  the  adminis- 
tratrix of  William  Wyse,  deceased,  and  one  of  the  said  mortgagors, 
were  at  the  time  of  the  execution  and  delivery  of  the  said  instrument 
of  writing  to  the  defendant,  in  the  actual  possession  of  the  property 
therein  mentioned,  and  that  the  personal  property  is  the  same  prop- 
erty' mentioned  in  the  declaration  in  this  cause.  That  the  said 
Eachel  Wyse,  upon  the  death  of  her  husband,  had  taken  possession 
of  the  said  property  as  administratrix;  and  that  she  and  the  other 
mortgagors  had  lived  upon  the  farm  from  the  time  of  the  death 
aforesaid,  and  used  the  said  personal  property  as  their  own,  until 
the  time  of  the  execution  of  the  said  instrument  of  writing,  and 
afterwards.  That  they  had  no  other  personal  property.  The  de- 
fendant then  prayed  the  opinion  of  the  Court,  and  its  direction  to 
the  jury,  that  by  the  said  instrument  of  writing,  such  an  interest  in 
and  to  the  property  therein  mentioned,  passed  to  the  defendant,  as 
prevents  the  plaintiff,  as  administrator  de  bonis  non  of  William  Wyse, 
from  maintaining  the  present  action,  and  that  he  is  not  entitled  to 
recover.  Of  which  opinion  the  Court  [Hanson,  A.  J.]  was,  and  in- 
structed the  jury  as  prayed  by  the  defendant.  The  plaintiff  excepted. 
2.  The  plaintiff  then  asked  the  opinion  of  the  Court,  and  ^ 
•  their  direction  to  the  jury,  upon  all  the  evidence  stated  in  "" 
the  j;)laintiff's  next  preceding  bill  of  exceptions.  1st.  That  the  said 
deed  of  mortgage,  so  given  in  evidence  by  the  defendant  in  such 
prior  bill  of  exceptions,  operated  to  pass  no  more  of  the  personal 
estate  of  William  Wyse,  deceased,  than  the  interest  and  share  to 
which  the  parties,  mortgagors  to  such  mortgage,  were  respectively 
entitled,  as  the  widow  and  distributees  of  William  Wyse,  deceased, 
after  the  payment  of  the  debts  of  the  said  deceased.    2d.  That  the 
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jury  the  defendant  objected  as  incompetent  evidence.  Ist.  Because 
the  said  paper  is  a  part  of  the  proceedings  in  another  caose,  and 
that  it  is  not  competent  for  the  plaintiff  to  offer  snch  evidence  with^ 
out  producing  the  whole  of  the  proceedings  in  the  said  cause.  2d. 
Because  the  said  proceedings  are  in  a  cause  between  other  and  dif- 
ferent parties.  3d.  Because  the  said  evidence  is  .not  relative  to  the 
issue  on  the  part  of  the  plaintiff  in  this  cause.  But  the  Court  over- 
ruled the  objection,  and  permitted  the  said  paper  to  be  read  to  the 
jury.  The  defendant  excepted.  Verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  and  Dorset,  JJ. 

J.  Seottj  for  the  appellant,  contended :  1.  That  the  property  men- 
tioned in  the  proceedings  in  this  cause,  passed  to  and  vested  in 
Joseph  AUender,  the  appellant,  as  administrator  de  bonis  non  of 
William  Wyse.  2.  That  the  deed  of  mortgage,  given  in  evidence  by 
the  defendant,  operated  to  pass  no  more  of  the  personal  estate  of  the 
said  William  Wyse,  deceased,  than  the  interest  or  share  to  which 
the  parties,  mortgagors,  were  respectively  entitled,  as  the  widow 
and  distributees  of  the  said  testator,  after  the  payment  of  his  debts. 
3.  That  the  said  deed  conveyed  no  interest  in  said  estate,  to  which 
Rachel  Wyse  was  entitled,  as  administratrix  of  the  said  William 
Wyse.  4.  That  the  said  Rachel  Wyse  had  no  legal  authority,  as 
administratrix,  to  execute  the  said  deed,  and  transfer  any  interest 
which  she  held  as  administratrix  in  the  said  personal  estate. 

.  5.  That  as  she  does  not  describe  herself  as  administratrix, 

^^  *  the  true  construction  of  the  said  deed  is,  that  she  did  not  • 
intend  by  the  same  to  transfer  her  interest  in  the  same  as  adminis- 
tratrix. 6.  That  inasmuch  as  the  consideration  stated  in  the  deed  / 
is  to  secure  a  debt  due  by  the  said  Rachel  Wyse,  in  her  individual 
character,  as  the  endorser  of  the  note  mentioned  in  the  said  deed, 
that  the  same  was  not  such  a  fair  and  bona  fide  consideration  as 
would  render  the  same  deed  legal  and  valid,  to  pass  any  other  inte- 
rest in  the  personal  estate  of  the  said  testator,  than  the  interest 
which  the  said  Rachel  Wyse  and  the  other  mortgagors  had  in  the 
said  personal  estate  as  the  distributees  thereof.  7.  That  the  inven- 
tory returned  by  the  plaintiff  to  the  Orphans'  Court  was  competent 
evidence  to  go  to  the  jury  for  the  purposes  for  which  it  was  offered. 
He  referred  to  Haslett  vs.  Olenn^  1  H.  ik  J.  17]  HiU  vs.  Simpson^  7 
Ves.  168. 

Olennj  for  the  appellee,  submitted  on  notes. 

-  *  An  executor  or  administrator  can  sell  or  convey  all  the 

^^  .  personal  property  of  the  deceased  whenever  and  wherever  he 
pleases;  and  although  it  be  a  devastavit  in  him,  yet  this  does  not  affect 
the  sale.  He  may  even  give  the  property  away.  See  Went  Off.  of 
ExeeutorSj  295,  297;   1  At  ReportSj  463;   St.  Andrew^s  Church  vs. 
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paper,  so  offered  in  evidence,  was  competent  and  legal  proof  to  show 
the  fact  that  such  an  inventory  was  made  and  given  by  the  plaintiff 
in  the  Orphans'  Goart ;  bat  not  to  prove  that  the  property  therein 
mentioned  belonging  to  the  plaintiff  or  his  intestate ;  and  refused  to 
let  the  said  inventory  be  read  in  evidence  for  the  purpose  for  which 
it  was  offered  by  the  plaintiff.    The  plaintiff'  excepted. 

4.  The  plaintiff,  to  prove  the  property  or  some  part  thereof,  in  the 
declaration  mentioned,  to  have  been  in  the  possession  of  the  defen- 
dant at  the  time  of  the  replevin,  offered  in  evidence  by  P.  Godd,  a 
competent  witness,  that  the  property  in  the  declaration  mentioned 
was  on  the  farm  •occupied  by  William  Wyse  in  his  life-time,  ^^ 
and  John  M.  Wyse,  his  son,  at  the  time  of  the  service  of  the  ^'^ 
writ  of  replevin  in  this  case.  That  the  same  property  had  not  been 
taken  possession  of,  or  removed  by  the  defendant,  except  a  small 
portion  of  the  furniture  which  had  been  put  in  the  defendant's 
wagon ;  but  when  so  put  in  the  wagon,  the  defendant  was  not  on 
the  premises.  And  the  witness  states  that  he  does  not  remember 
whether  the  schedule  and  receipt,  hereinafter  referred  to,  were 
signed  by  the  defendant  on  the  farm  or  in  the  Gity  of  Baltimore ; 
but  when  the  witness  went  on  the  premises,  Mr.  Fishach,  the  agent 
of  the  defendant,  was  there,  and  loading  the  wagons  by  the  defen- 
dant's direction.  The  negroes  were  not  in  the  wagon.  The  witness 
saw  no  opposition  at  the  time  made  by  any  person  to  the  defendant's 
taking  the  property.  The  witness  stated  that  he  did  not  recollect 
anything  of  the  property,  more  than  he  finds  mentioned  in  the  sche- 
dule in  his  hand-writing.  He  saw  the  property  on  the  place,  and  in 
the  bands  of  John  M.  Wyse.  Upon  explaining  this  part  of  his  tes- 
timony, the  witness  states  that  he  did  not  mean  thereby  to  say  the 
property  not  in  the  wagon  was  in  the  actual  possession  of  John  M. 
Wyse,  or  that  any  part  of  it  was  so }  that  he  did  not  know  the  prop- 
erty to  have  been  William  Wyse's.  The  plaintiff  then  offered  in 
evidence  the  following  paper :  ^^  A  schedule  of  the  goods  and  chattels 
of  John  M.  Wyse,  Eliza  Wyse  and  William  A.  Wyse,  seized  and  taken 
at  the  suit  of  G^rge  Biston,  by  virtue  of  a  writ  of  replevin  issued 
out  of  Baltimore  Gounty  Gourt,  and  to  the  sheriff  thereof  directed, 
and  appraised  by  us,  the  subscribers,  after  being  duly  summoned 
and  sworn  for  that  purpose.    Given  under  our  hands  and  seals,  this 

day  of  July,  1823.    One  negro  girl  named  Nan,  aged  16,  $230," 

&c.  The  whole  amounting  to  ¥1,905.37^,  and  signed  by  the  ap- 
praisers. Also  a  receipt  dated  the  15th  of  July,  1823,  signed  by  Bis- 
ton, stating  that  he  had  received  from  the  sheriff  of  Baltimore 
County  "  the  foregoing  list  of  goods,  as  per  schedule."  Which  paper, 
it  was  admitted,  was  one  *of  the  papei*s  of  record  in  this  ^^ 
Gourt  in  the  cause  in  which  George  Biston  was  plaintiff',  and  ^^ 
John  M.  Wyse,  Eliza  Wyse  and  William  A.  Wyse,  were  defendants, 
and  was  the  schedule  prepared  and  returned  in  that  cause  by  the 
sheriff  of  Baltimore  Gounty.    To  the  reading  of  which  paper  to  the 
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jary  the  defendant  object-ed  as  incompetent  evidence.  Ist.  Because 
the  said  paper  is  a  part  of  the  proceedings  in  another  canse,  and 
that  it  is  not  competent  for  the  plaintiff  to  offer  such  evidence  with* 
out  producing  the  whole  of  the  proceedings  in  the  said  canse.  2d. 
Because  the  said  proceedings  are  in  a  cause  between  other  and  dif- 
ferent parties.  3d.  Because  the  said  evidence  is  .not  relative  to  the 
issue  on  the  part  of  the  plaintiff  in  this  cause.  But  the  Court  over- 
ruled the  objection,  and  permitted  the  said  paper  to  be  read  to  the 
jury.  The  defendant  excepted.  Verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buohanan,  C.  J.,  Eable,  Martin, 
Stephen,  and  Dorset,  JJ. 

J.  ScoUy  for  the  appellant,  contended :  1.  That  the  property  men- 
tioned in  the  proceedings  in  this  cause,  passed  to  and  vested  in 
Joseph  Allender,  the  appellant,  as  administrator  de  bonis  non  of 
William  Wyse.  2.  That  the  deed  of  mortgage,  given  in  evidence  by 
the  defendant,  operated  to  pass  no  more  of  the  personal  estate  of  the 
said  William  Wyse,  deceased,  than  the  interest  or  share  to  which 
the  parties,  mortgagors,  were  respectively  entitled,  as  the  widow 
and  distributees  of  the  said  testator,  after  the  payment  of  his  debts. 
3.  That  the  said  deed  conveyed  no  interest  in  said  estate,  to  which 
Rachel  Wyse  was  entitled,  as  administratrix  of  the  said  William 
Wyse.  4.  That  the  said  Bachel  Wyse  had  no  legal  authority,  as 
administratrix,  to  execute  the  said  deed,  and  transfer  any  interest 
which  she  held  as  administratrix  in  the  said  personal  estate. 

.  5.  That  as  she  does  not  describe  herself  as  administratrix, 

^^  *  the  true  construction  of  the  said  deed  is,  that  she  did  not 
intend  by  the  same  to  transfer  her  interest  in  the  same  as  adminis- 
tratrix. 6.  That  inasmuch  as  the  consideration  stated  in  the  deed 
is  to  secure  a  debt  due  by  the  said  Bachel  Wyse,  in  her  individual 
character,  as  the  endorser  of  the  note  mentioned  in  the  said  deed, 
that  the  same  was  not  such  a  fair  and  bona  fide  consideration  as 
would  render  the  same  deed  legal  and  valid,  to  pass  any  other  inte- 
rest in  the  personal  estate  of  the  said  testator,  than  the  interest 
which  the  said  Bachel  Wyse  and  the  other  mortgagors  had  in  the 
said  personal  estate  as  the  distributees  thereof.  7.  That  the  inven- 
tory returned  by  the  plaintiff  to  the  Orphans'  Court  was  competent 
evidence  to  go  to  the  jury  for  the  purposes  for  which  it  was  offered* 
He  referred  to  Haslett  vs.  Olenn^  1  H.  dh  J.  17;  Hill  vs.  Simpsany  1 
Ves.  168. 

Glenn,  for  the  appellee,  submitted  on  notes. 

*  An  executor  or  administrator  can  sell  or  convey  all  the 
^^  .  personal  property  of  the  deceased  whenever  and  wherever  he 
pleases;  and  although  it  be  a  devastavit  in  him,  yet  this  does  not  affect 
the  sale.  He  may  even  give  the  property  away.  See  Went  Off.  of 
ExecutorSj  295,  297;  1  At,  Reports,  463;   SL  Andrew^s  Chureh  vs. 
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TompkinSj  7  Johns.  Ch.  BepariSy  16 ;  JToy,  106 ;  Cro.  Jac.  318 ;  Coventry's 
Fmcell  on  Mortgages^  101 ;  ToUer^  134.  Lord  fiardwicke  says,  in  1  Atk. 
463:  at  law  the  execator  has  the  power  to  alienor  dispose  of  the  assets 
of  the  testator,  and  no  creditor  at  law  can  follow  them.  And  Chancel- 
lor Kent,  in  7  Johns.  Ch.  Rep.  16,  states  distinctly  that  an  executor 
has  the  right  to  transfer  tl^e  assets  of  the  deceased,  to  indemnity 
<me  of  his  own  securities,  not  for  him  as  administrator,  but  in  a  dif- 
ferent right. 

In  some  cases  in  Chancery  the  assets  may  be  followed  in  the  hands 
of  the  vendee,  but  they  are  extremely  rare,  and  they  all  proceed  upon 
the  ground  of  implied  trusts,  with  which  this  Court,  as  a  Court  of 
law,  has  nothing  to  do.  And  this  is  the  case  in  7  Vesey^  and  which 
of  course  has  no  application  to  this  case. 

The  case  in  7  ^.  dk  J.  17,  only  decides  that  an  executor  does  not, 
by  paying  the  debts  of  the  testator,  become  entitled  to  the  property 
of  the  deceased.  It  does  not  at  all  profess  to  determine  that  an  ex- 
ecutor cannot  convey,  by  deed  or  otherwise,  the  assets  of  a  testator ; 
bat  this  case  leaves  the  law,  as  to  the  executor's  power  to  sell,  just 
where  it  found  it.  Suppose,  however,  I  should  be  wrong  on  this 
point,  still,  as  it  appears,  that  when  this  conveyance  was  executed, 
that  testator  had  been  dead  eight  *  years,  and  administration 
been  granted  for  the  same  length  of  time,  and  it  nowhere  ap-  ^^ 
pears  that  there  is  a  single  outstanding  debt ;  it  follows  that  the 
widow  was  actually  the  owner  of  one-third  of  all  the  personal  chat- 
tels, and  the  other  grantors,  Eliza,  William  and  John,  entitled  to 
three-eighths  of  the  residue.  By  Mrs.  Wyse's  account,  it  appears 
that  on  the  payment  of  the  debts,  there  was  yet  property  to  the 
amount  of  $5,712.34 ;  one-third  of  this  is  $1,904.11 ;  three-eighths  of 
¥3,808.23  is  $1,428.09,  making  a  total  of  $3,332.20.  Now  it  appears 
that  the  whole  personal  property  in  Biston's  hands  only  amounted 
to  $2,293,  more  than  $1,000  less  than  the  grantors  were  entitled  to. 
Will  this  Court  then  deprive  the  vendee  of  property  thus  conveyed, 
evidently  less  in  value  than  it  manifestly  appears  they  were  entitled 
to  from  the  estate  of  the  deceased  T  Taking,  then,  Mrs.  Wyse  as 
administratrix  of  the  deceased,  or  considering  her  and  her  three  chil- 
dren as  distributees,  entitled  to  a  portion  of  the  estate,  they  were 
clearly  entitled  to  convey  the  property  in  question  to  Biston ;  and  if 
the  children  or  creditors  of  William  Wyse,  deceased,  have  any  right 
to  this  property,  it  can  only  be  in  equity,  where  they  can  resort  for 
redress. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  In  this  case  the 
plaintiff,  as  administrator  de  bonis  non  of  William  Wyse,  instituted 
an  action  of  replevin  against  the  defendant,  to  recover  certain  prop- 
erty, out  of  his  possession,  which  he  claimed  in  his  representative 
character,  as  part  of  the  assets  of  said  Wyse.  In  1814,  William 
Wyse  died  intestate  as  to  his  personal  estate ;  letters  of  administra- 
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tioQ  were  granted  to  his  widow,  who  returned  an  inventory,  and  set- 
tled an  account  with  the  Orphans'  Court  of  Baltimore  County,  in 
which  she  craved  an  allowance  for  sundry  payments  and  disburse- 
ments, amounting  to  the  sum  of  $1,292.91.  This  account  was  settled 
on  the  29th  of  June,  1816.    The  deed  of  mortgage  under  which  the 

^  defendant  claims  *  title  to  the  property,  was  dated  on  the  16th 
^'  of  May,  1822,  executed  by  the  widow  and  administratrix,  and 
three  of  the  representatives.  Nearly  six  years  had  elapsed  between 
the  account  settled  with  the  Orphans'  Court,  and  the  execution  of 
the  deed  of  mortgage.  The  question  principally  argued  in  this  case, 
was,  as  to  the  power  of  an  executor  or  administrator,  to  dispose  of 
the  assets  of  his  testator  or  intestate,  in  satisfaction  of  his  own  debts. 
The  mortgage  was  given  as  collateral  security,  for  the  payment  of  a 
note  of  hand  drawn  and  endorsed  by  the  mortgagors,  payable  to  the 
defendant.  According  to  the  authorities,  it  seems  that  at  law,  an 
executor  or  administrator  may  transfer  the  assets  of  the  deceased,  in 
satisfaction  of  his  own  debt«.  Toller  on  JBxecutorSj  256,  257,  says,  he 
has  power  to  sell,  or  as  it  has  been  held,  to  mortgage  terms  of  years, 
or  assign  mortgaged  terms,  and  to  dispose  of  any  of  the  effects ; 
although  as  it  seems  specifically  given  by  the  will,  and  even  in  satis- 
faction of  his  own  private  debt.  Nor  when  he  has  aliened  the  assets, 
can  a  creditor  follow  them  at  law ;  tor  the  demand  of  a  creditor  is 
only  a  personal  demand  against  the  executor,  in  respect  of  the  assets 
i^ome  to  his  hands,  but  no  lien  on  the  assets.  Equity  will,  indeed, 
follow  assets  on  voluntary  alienations,  by  collusion  with  the  executor ; 
but  if  the  alienation  or  pledge  be  for  a  valuable  consideration,  unless 
fraud  be  proved,  neither  law  nor  equity  will  defeat  it :  for  a  purchaser 
from  an  executor  has  no  means  of  knowing  the  debts  of  thC/testator ; 
and  if  a  Court  of  equity,  on  the  subsequent  appearance  of  debts, 
would  control  such  purchaser,  all  dealings  with  executors,  would  be 
dangerous ;  and  even  in  equity.  Chancellor  Kent,  in  referring  to  the 
case  of  Nugent  vs.  Oiffordj  1  Atkins^  463,  in  7  Johns.  Chan.  Rep.  17, 
says  an  assignment  of  a  mortgage  term  (and  it  was  a  mortgage  to 
trustees,  in  trust  for  the  testator)  was  made  by  the  executor  to  the 
plaintiff,  in  satisfaction  of  a  debt  due  from  the  executor  to  the  plain- 
tiff.   Yet  Lord  Hardwicke  held  the  assignment  to  be  valid,  and  that 

^  the  creditors  of  the  testator  *  were  not  entitled  to  follow  the 
^^  property.  A  purchaser  from  an  executor  has  no  power  of 
knowing  the  debts  of  the  testator;  and  if  he  did  know  it  was  testa- 
mentary assets,  it  would  not  affect  the  vahdity  of  the  assignment,  as 
it  was  an  alienation  for  a  valuable  consideration ;  and  no  fraud  or 
collusion  with  the  executor  to  misapply  the  assets,  appeared.  The 
doctrine  in  that  case  has  been  repeatedly  advanced;  and  it  appears 
to  be  an  established  principle,  both  at  law,  and  in  equity,  that  a  bare 
act  of  sale  of  the  assets  by  the  execntor,  is  a  sufficient  indemnity  to 
the  purchaser,  if  there  be  no  collusion.  In  the  case  of  Whale  vs.  Sir 
€h.  Booth,  Lord  Mansfield  observed,  that  if  at  the  time  of  the  alien- 
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atioD,  the  purchaser  knew  they  were  assets,  this  was  do  evidence  of 
fraud ;  for  all  the  testator's  debts  may  have  been  already  satisfied  i 
or,  if  he  knew  that  the  debts  were  not  already  satisfied,  most  he  look 
to  the  application  of  the  money  1  no  one  would  buy  on  those  terms. 
There  is  one  exception,  indeed,  where  a  contrivance  appears  between 
a  purchaser  and  an  executor,  to  make  a  dev<i8tavit  In  7  Johns.  Chan. 
Rep.  157«  Chancellor  Kent  says,  ^<  subsequent  decisions,  have,  in  some 
degree,  restrained  the  extent  of  the  doctrine  laid  down  by  Lord  Hard- 
wicke,  and  Lord  Mansfield.  In  Bonney  vs.  Ridgard^  1  Cox,  144,  Lord 
Eenyon,  the  Master  of  the  Rolls,  admitted,  that  in  general  the  pur- 
chaser from  the  executors  of  the  testator's  assets  was  not  bound  to 
see  to  the  application  of  the  money ;  but,  that  if  upon  the  face  of  the 
assignment  of  the  property,  it  appeared  to  have  been  made  in  satis- 
faction of  a  private  debt  of  the  executor,  the  sale  was  fraudulent 
against  the  persons  interested,  under  the  will,  and  equity  would  re- 
lieve. It  would  be  a  case  of  implied  fraud."  So  again  in  SooU  vs. 
Tykr^  Dickens^  712,  Lord  Thurlow  held,  that  where  an  executrix 
pledged  bonds,  specifically,  as  a  security  for  her  own  debt,  contracted 
after  the  testator's  death,  the  pawnee  must  deliver  up  the  bond,  for 
the  benefit  of  the  specific  legatee.  He  admitted,  that  in  general  the 
purchaser  of  the  assets  had  no  concern  with  the  application  of  the 
price,  and  that  the  rule  applied  equally  *  to  mortgages,  bonds 
and  leases.  But  if  one  concerted  with  the  executor  to  obtain  "" 
the  effects  at  a  nominal  price,  or  at  a  fraudulent  under- value,  or  in 
extinguishing  the  private  debt  of  the  executor,  or  in  any  other  man- 
ner contrary  to  the  duty  of  the  office  of  executor,  the  purchaser  or 
pawnee  will  be  liable.  In  Hill  vs.  Simpson^  7  Vesey^  Jr.  152,  Sir  Wil- 
tiam  Grant  made  a  similar  decree.  He  said,  the  assets  known  to  be 
such,  ought  not  to  be  applied  in  any  case,  for  the  discharge  of  the 
executor's  debt,  unless  the  creditor  taking  the  assets  can  be  first  sat- 
isfied of  his  right  so  to  apply  them.  Lord  Eldon  has  also  declared, 
*'that  there  could  not  be  a  stronger  case  of  a  devastavit  than  an  exe- 
cutor aliening  the  property  of  the  testator,  to  pay  his  own  debts,  the 
alienee  knowing  at  the  time  that  debts  of  the  testator  were  due."  In 
the  case  now  before  this  Court,  it  nowhere  appears  that  there  were 
any  debts  remaining  due  and  unpaid  at  the  time  of  the  mortgage* 
or  if  there  were,  that  the  defendant  knew  of  them,  and  to  use  the 
language  of  Mr.  Justice  Ashhurst,  to  be  found  in  4  Term  Rep.  645 : 
'^  if  the  creditors  will  lie  by  and  not  assert  their  rights,  it  is  reason- 
able for  a  third  person  to  suppose  that  all  the  debts  are  satisfied." 
But  in  this  case,  it  does  not  appear  that  the  administratrix  acted  in 
her  representative  character  at  the  time  she  executed  the  deed  of 
mortgage  :  she  does  not,  in  terms,  assume  that  character,  and  has 
associated  herself  in  making  the  disposition  of  the  property,  with 
three  of  the  children  and  representatives  of  her  intestate ;  from  this 
fact,  connected  with  the  strong*  circumstances  existing  in  the  case  to 
induce  a  presumption  that  the  debts  were  all  satisfied,  it  is  fair  ta 
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inter  that  she  had  made  distribution  of  the  remaining  assets,  and 
acted  in  her  character  of  distributee.  And  upon  this  view  of  the 
case,  it  follows  that  the  appellant,  the  administrator  de  bonis  non,  is 
not  entitled  to  recover. 

As  to  the  question  raised  in  the  cause,  relative  to  the  admissibility 

of  the  plaintiff's  own  inventory  to  support  his  case,  made  after  the 

institution  of  the  action,  we  think  the  *  same  was  not  compe- 

1^  W  tent  evidence,  because  he  might  become  personally  tiable  for 

the  costs  of  suit.  Judgment  affirmed. 


Siemeb's  Adm'r  vs.  Siemes  and  Wife.— December,  1829. 

A  testator,  after  reciting  in  his  will  (which  was  executed  in  (Germany)  his 
intention  to  depart  in  a  few  days  for  America, ''  for  the  purpose  of  seek- 
ing his  fortune,'^  devised  as  follows:  ''He  declares  his  deliberate  will 
to  be,  that  in  case  he  should  die  unmarried  in  a  foreign  country,  the 
small  Opeman  Cottage,  situate  at  D.  should  be  retained  as  heritable 
property,  by  his  near  relation  G.  the  eldest  daughter  of  I.,  farmer,  at 
D.  whom  he  hereby  constitutes  his  sole  heiress.  She  and  her  father, 
however,  shall  be  held  to  paj  to  the  three  daughters  of  W.  and  D.^'  a 
certain  sum,  as  a  legacy.  ''  To  his  guardian  G.  he  devises  the  turf  moor 
at,  &c.''  After  this  the  testator  came  to  Baltimore,  where  he  died 
unmarried,  and  without  issue,  leaving  personal  property.  Held  that 
upon  the  true  construction  of  this  will,  G.  was  entitled  to  the  whole  of 
the  testator's  personal  estate;  as  it  was  his  intention  by  the  words  *'  sole 
heiress,''  to  give  her  every  thing  he  had,  Except  the  property  specifically 
devised,  in  the  event  of  his  dying  unmarried  in  a  foreign  country. 

Appeal,  from  the  Orphans'  Court  of  Baltimore  County.  A  peti- 
tion was  filed  by  the  appellees,  Henry  Siemer  and  Gesche,  his  wife, 
in  the  Orphans'  Court  of  Baltimore  County,  on  the  3rd  of  April,  1827, 
setting  forth,  that  a  certain  John  Siemer,  late  of  Baltimore  County, 
deceased,  a  native  of  Germany,  did,  when  he  was  about  leaving  his 
country  for  the  United  States  of  America^  execute  a  will,  in  the  Ger- 
man language,  which,  by  the  order  of  that  Court,  was  accepted  as 
the  last  will  and  testament  of  the  said  Siemer,  and  admitted  to  be 
recorded  as  such  in  the  Register  of  Wills'  office,  of  said  county ;  a 
copy  of  which,  (as  translated,)  the  petitioners  exhibit  as  part  of  their 
petition.  They  •  state  that  Charles  F.  Mayer,  (the  appellant) 
^"'  had  taken  out  letters  of  administration  on  the  estate  of  the 
said  John  Siemer,  who  resided  and  died  in  the  City  of  Baltimore, 
having  never  returned  after  leaving  Germany  as  aforesaid,  to  that 
country.  That  said  letters  of  administration,  were  granted  without 
any  knowledge  of  an  existing  will :  that  the  administrator  had  pro- 
ceeded  to  execute  his  trust,  and  after  due  notice,  all  the  creditors  of 
the  estate  had  been  paid.  That  several  years  have  elapsed  since  the 
granting  of  administration,  and  that  on  the  2nd  of  April,  1827,  the 
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said  administrator  bad  passed  bis  tbird  account,  sbowing  a  balance 
in  his  bands  of  about  $1,278.42.  Tbat  after  said  will  was  received, 
and  ordered  to  be  recorded,  letters  of  administration,  witb  tbe  will 
amiexed,  were  issued  to  said  Mayer — tbey  allege  tbat  Gescbe,  one  of 
the  petitioners,  is  tbe  Gescbe  Wameken,  in  said  will  named,  sbe 
having  married  tbe  other  petitionet^,  Henry  Siemer,  and  tbey  claim, 
that  by  virtue  of  said  will,  tbe  petitioner,  Gescbe,  is  tbe  only  legatee 
of  said  deceased,  and  as  such,  entitled  to  tbe  whole  of  tbe  residuum  of 
his  estate,  tbe  time  for  tbe  payment  of  which  tbey  say  has  arrived. 
Prayer,  tbat  tbe  defendant  may  be  summoned  to  answer,  pass  a  final 
account,  and  tbat  tbe  balance  in  bis  hands  may  be  paid  over,  and 
delivered  to  tbe  petitioners,  &c. 

The  will  of  John  Siemer  referred  to  in  the  preceding  petition,  is 
dated  on  tbe  28tb  of  April,  1801.  Tbe  testator,  after  declaring  it  to 
be  his  intention  then  to  make  bis  judicial  testament,  having  (as  be 
says)  at  tbat  time,  in  view  to  depart  for  America  in  a  few  days,  for 
the  purpose  of  seeking  bis  fortune.  ^^  He  declares  bis  deliberate  will 
to  be,  tbat  in  case  he  should  d^.e  unmarried  in  a  foreign  country,  the 
small  Opeman  Cottage,  situate  at  Dreye,  sbould  be  retained  as  heri- 
table property,  by  bis  near  relation  Gescbe  Warneken,  tbe  eldest 
daughter  of  Johann  Wameken,  farmer  at  Dreye,  whom  be  hereby 
deliberately  constitutes  bis  sole  beiress ;  sbe  and  her  father,  bow- 
ever,  shall  be  held  to  pay  to  tbe  three  daughters  of  tbe  toll  collector, 
Wicken  Warneken,  *  at  Dreye,  to  wit,  Margaret,  Antrine,  ^^o 
and  Gescbe,  five  hundred  rix  dollars  in  gold.  As  a  legacy  to  bis  '-^'^ 
guardian  Christopher  Eggers,  he  devises  the  turf  moor,  &c." 

The  answer  of  tbe  defendant,  admits  tbe  granting  to  him  of  letters 
of  administration,  on  the  estate  of  said  Siemer,  as  alleged,  and  that 
he  proceeded  in  tbe  execution  of  bis  trust  in  the  manner  stated, 
and  that  letters  of  administration,  witb  the  will  of  tbe  said  Siemer 
annexed,  were  subsequently  granted  him  as  tbe  petitioners  allege — 
tbe  respondent  further  admits,  that  the  paper  referred  to  and  exhib- 
ited by  tbe  petitioners,  was  received  by  tbe  Orphans'  Court  of  Balti- 
more Goanty,  as  tbe  last  will  and  testament  of  tbe  said  John  Siemer, 
and  the  said  Siemer  pronounced  tbe  same  as  bis  will,  before  be  left 
his  native  country,  Grermany,  as  stated  by  tbe  petitioners,  and  tbat 
said  Siemer,  after  so  making  bis  will,  and  leaving  Germany,  never 
returned,  and  that  be  died  in  tbe  City  of  Baltimore,  where  be  bad 
resided  from  tbe  time  of  his  arrival  in  the  United  States,  unmarried, 
and  without  issue.  Tbe  respondent  further  admits,  tbat  tbe  Gescbe 
Wameken,  named  in  said  will,  and  the  Gescbe  Siemer,  tbe  peti- 
tioner, are  one  and  tbe  same  person,  and  tbat  she  is  tbe  wife  of  tbe 
petitioner,  Henry  Siemer;  but  he  denies  that  by  virtue  of  said  will, 
and  the  terms  of  any  bequest  or  disposition  therein,  the  said  Gescbe 
Siemer  is  entitled  to  have  the  funds  or  property  of  tbe  deceased, 
John  Siemer,  exclusively  to  herself,  as  universal  legatee,  and  without 
any  participation  of  the  next  of  kin  of  tbe  said  Siemer  of  equal 
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degree  with  ber ;  and  he  insists,  that  the  residue  of  the  personal 
estate  of  the  said  Sieiner,  in  his  hands  remaining,  (all  the  debt-s 
being  admitted  to  be  paid)  ought  to  be  distributed  in  equal  shares 
among  the  four  cousins  of  the  said  deceased,  who  are  his  next  of  kin 
(named  in  the  answer,)  and  of  whom  the  petitioner,  Gesche,  is  one. 
He  further  says,  that  he  has  rendered,  to  the  said  Court,  a  final 
account  of  his  administration,  with  the  will  annexed,  by  which,  a 
balance  is  shown  to  be  in  his  hands  of  $1,268.16.  It  was  admitted 
in<t  ^^^^  ^^^  persons  mentioned  in  *  the  answer  as  to  the  next  of 
lUo  ]j,u  ^j^  |.jjg  ggj^  John  Siemer,  in  equal  degree  with  the  peti- 
tioner, are  so  the  next  of  kin  in  equal  degree. 

A  commission  was  sent  to  Germany  to  take  proof,  but  as  the 
opinion  of  the  Court  of  Appeals  turned  entirely  upon  the  construc- 
tion of  the  will  of  Siemer,  it  is  not  necessary  to  set-out  the  proof 
taken  and  returned  under  it. 

The  Orphans'  Court,  on  the  2l8t  of  May,  1827,  decreed  that  the 
defendant,  Charles  F.  Mayer,  administrator  as  aforesaid  of  John 
Siemer,  deceased,  pay  over  to  the  petitioners  in  this  cause,  the 
balance  remaining  in  his  hands  due  the  estate  of  said  deceased,  as 
appears  by  his  last  account  rendered  to  this  Court. 

From  this  decree,  the  defendant  appealed  to  the  Court  of  Appeals^ 

The  cause  was  argued  before  BtJCHANAii,  C.  J.,  Basle,  Mabtin^ 
Abgheb,  and  Dobsey,  JJ. 

Mayer^  for  the  appellant,  insisted,  1.  That  under  the  proper  con- 
struction of  the  will,  Gesche  Siemer  is  entitled  only  to  the  property 
(the  Cottage,)  there  specifically  devised.  2.  That  even  if  the  terma 
of  the  will,  purported  to  give  her  the  personal  estate  in  question,  yet 
that  the  will  not  being  executed,  agreeably  to  our  laws,  cannot  be 
considered  effectual  for  that  purpose;  the  personal  estate  being  here, 
and  this  having  been  the  country  of  the  deceased  Siemer's  residence 
at  his  death.  Upon  the  first  point  he  referred  to  4  Bae,  Ah.  254, 258 ; 
Pratt  vs.  FlameTj  5H,if!J.  10;  Dallam  vs.  DaUanij  1  H.  &  J.  222 ;  4 
Bac.  Ah.  323 ;  Halloway  vs.  Hattoway^  5  Ves.  399 ;  4  Bac.  Ah.  350.  On 
the  2d  point,  DesebaU  vs.  Berquiery  1  Binneyj  336 ;  Sill  vs.  WorHPidky 
1  H.  Blk.e90'j  DeSohryvs.  De  La%stre^2  H.  &  J.  191,  200;  Harveyva. 
Biohards^  1  Mason^  403,  412 ;  Dixon  vs.  Ramsay^  3  (Jranohj  319 ;  Marsh 
vs.  Hutchinson^  •  2  Bos.  and  PuU.  226 ;  Amb.  26 ;  lb.  415 ; 
l®"*  Holmes  vs.  Remsenj  4  Johns.  Gh.  478.    Act  of  1810,  ch.  34 

Friek,  for  the  appellee,  cited  2  Blaek.  Com.  501 ;  2  Com.  Rep.  452, 
453,  454;  Tilghman  vs.  Steuart,  4^  H.  dt  J.  166,  173;  Matthews  vs. 
Warner,  4  Ves.  197,  201 ;  Beauchamp  vs.  JBarl  of  Hardwicke^  5  Ves. 
285;  4  Bac.  Ah.  242,  339,  337;  Attorney-General  vs.  Butler,  5  Ves. 
339 ;  Hctys  on  Adm^rs,  217 ;  Doe  vs.  Lyde,  1  Term  Rep.  597 ;  Ouier  vs. 
O^Daniely  (notej)  1  Binney,  351;  Baptiste  vs.  De  Volunbrun,  b  H.  dk  J^ 
86 ;  Somerville  vs.  Lord  Somerville,  5  Ves.  787. 


SIEMEB  vs.  SIEMEB  £T  ux.— 2  G.  &  J.  65 

Buchanan,  C.  J.  delivered  tbe  opinion  of  the  Conrt.  The  only 
qaestion  in  this  case  arises  upon  the  constraction  of  the  will  of  John 
Siemer,  deceased,  admitted  to  probate  and  recorded  in  the  Orphans' 
Court  of  Baltimore  Goanty. 

And  that  question  is,  whether  by  the  terms  of  the  will,  Gesche 
Wameken,  the  person  therein  named,  now  Gesche  Siemer,  on  the 
death  of  the  testator  in  this  State,  anmarried  and  without  issue, 
(which  is  admitted,)  became  entitled  *  as  residuary  legatee,  to  ^g^m 
the  whole  of  his  personal  property  left  by  him  in  this  State,  '-^^ 
at  his  death,  after  the  payment  of  his  debts,  and  the  charges  and 
expenses  incident  to  the  administration.  The  testator,  after  reciting 
in  his  will,  (which  was  executed  in  Germany,)  his  intention  to  depart 
in  a  few  days  for  America,  for  the  purpose  of  seeking  his  fortune, 
devises,  in  the  event  of  his  dying  unmarried  in  a  foreign  country,  a 
small  cottage  by  name,  to  Gesche  Wameken,  whom  he  constitutes 
in  terms  ''his  sole  heiress;"  and  after  directing  the  payment  by  her 
and  her  father,  of  a  sum  of  money  bequeathed  as  a  legacy  to  others 
named  in  the  will,  devises  the  turf  moor  belonging  to  his  place,  to 
Ohdstopher  Eggers. 

The  will  having  been  admitted  to  probate  and  record,  without 
appeal,  and  there  being  no  question  presented  by  the  record  in  this 
case  upon  that  subject,  the  only  inquiry  to  which  our  attention  is 
called,  is,  what  was  the  Intention  of  the  testator,  in  the  use  of  the 
terms  "sole  heiress;"  and  whether  the  terms  used,  are  such,  as  to  be 
sufScient  to  effectuate  that  intention,  that  being  the  only  matter 
involved  in  the  decision  appealed  from.  Thus  restricted,  the  whole 
case  lies  within  a  very  narrow  compass. 

There  is  nothing  to  show,  that  the  testator  owned  any  property 
any  where,  other  than  that  disposed  of  in  his  will,  at  the  time  of  mak- 
ing it ;  and  looking  to  the  circumstances  under  which  the  will  was 
made,  would  lead  to  the  conclusion,  that  he  had  no  other,  and  made 
his  will,  with  a  view  of  guarding  against  casualties,  and  of  securing 
all  he  had,  to  those  for  whom  he  felt  the  most  lively  interest,  and 
from  whom  he  was  soon  to  part. 

The  will  informs  us,  that  in  a  few  days  he  was  about  to  leave  his 
''native  country,"  for  a  foreign  and  a  distant  land,  for  the  purpose 
of  seeking  his  fortune ;  and  when,  at  such  a  juncture,  he  deemed  it 
necessary  to  make  a  will  at  all,  it  is  not  to  be  presumed  that  he 
would  have  left  behind  him  any  of  his  property  undisposed  of;  and  if 
be  did  make  an  eventual  disposition  of  all  he  had  at  that  time,  (and 
there  is  •  nothing  appearing  to  the  contrary,)  the  provision  ^^^ 
in  his  will,  constituting  Gesche  Wameken  his  "  sole  heiress,"  ^"^ 
was  perfectly  nugatory,  unless  he  had  an  eye  to  future  acquisitions, 
which  he  intended  for  her  benefit,  "  in  case  he  should  (in  the  lan- 
guage of  the  will)  die  unmarried  in  a  foreign  country ;"  and  the 
introduction  of  that  condition  in  his  will,  of  his  dying  unmarried  in 
a  foreign  country,  shows  that  he  looked  to  acquisitions  in  a  foreign 
5  2  G.  &  J. 
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country,  which  he  intended  should  go  to  her,  in  the  event  of  his 
dying  abroad  and  unmarried ;  if,  by  his  will,  he  did  dispose  of  all  the 
property  be  had  at  that  time  in  Germany,  otherwise,  in  no  event, 
could  there  have  any  thing  for  the  provision  constituting  her  his 
<^sole  heiress,"  to  operate  upon.    Nothing  in  Germany,  all  he  had 
there,  being  already  disposed  of;  and  if  he  married,  or  returned  to 
Germany,  and  did  not  die  in  a  foreign  country,  she  was  to  take 
nothing  under  the  will.    Yet  he  certainly  did  intend,  that  provision 
should  operate  upon  something,  in  the  event  of  his  dying  abroad 
and  unmarried ;  and  the  will,  reciting  that  he  was  about  to  depart 
for  America,  for  the  purpose  of  seeking  his  fortune,  instructs  us,  that 
he  calculated  on  acquiring  property  here.    But  it  is  not  material,  in 
the  construction  of  the  will,  whether  the  testator  had,  or  had  not 
any  other  property  at  the  time,  than  that  mentioned  in  it.    He  could 
not  have  intended  to  apply  the  provision  <ronstituting  Gesche  War- 
neken  'Miis  sole  heiress,"  to  that  which  had  before  been  given  to  her^ 
nor  to  that  which  was  given  to  another;  but  must  have  intended  it 
to  operate  upon  what  was  not  otherwise  disposed  of.    The  occasion 
of  making  his  will,  and  the  very  terms  of  it  sufficiently  show,  that  he 
meant  to  dispose  of  the  whole  of  his  property  of  whatsoever  kind  it 
might  be,  and  did  not  intend  to  die  intestate  of  any  part  of  it, 
whether  in  Germany,  or  acquired  in  a  foreign  country,  for  which  he 
was  about  to  depart  to  seek  his  fortune ;  and  there  is  nothing  to  raise 
the  slightest  supposition,  that  he  had  not  acquisitions  made  abroad, 
equally  in  contemplation  with  any  property  in  Germany.    He  was 
going  from  his  country  and  *  his  friends,  and  made  his  will, 
107  ^i^jj  2k  view  of  providing  for  the  contingency  of  his  dying 
among  strangers,  which  shows  that  he  meant  to  leave  nothing  un- 
disposed of;  and  that  with  the  emphatic  terms  used,  '^sole  heiress, "^ 
evinces  the  intention,  that  Gesche  Warneken,  who  seems  to  have 
been  the  peculiar  object  of  his  bounty,  should  take  whatsoever  he 
might  leave,  and  not  otherwise  disposed  of  by  his  will,  in  the  specified 
event  of  his  dying  unmarried  in  a  foreign  country ;  and  we  think  the 
terms  used,  by  which  the  intention  is  manifested,  are  sufficient  to 
effectuate  that  intention,  and  to  entitle  Gesche  Warneken  to  the 
whole  of  the  personal  property  left  at  his  death  in  this  State,  after 
the  payment  of  his  debts,  and  other  proper  charges.    Not  indeed  as 
heiress,  for  taking  under  the  will,  she  could  not,  if  it  was  real  prop, 
erty  to  be  affected  by  it,  take  in  that  capacity,  but  by  purchase,  as 
a  legatee.    The  constituting  her  ^' sole  heiress,"  being  in  effect,  to 
give  her  every  thing  he  had ;  and  in  relation  to  the  personal  prop- 
erty, equivalent  to  a  bequest  of  all  he  possessed.    It  is  an  expression 
of  his  will,  that  she  should  have  the  whole  of  his  estate  in  the  event 
specified,  in  any  capacity  in  which  she  could  take  it,  either  as  devi- 
see or  legatee :  as  much  so,  as  if  he  had  said  my  will  is,  Gesche 
Warneken  shall  take,  (or  have)  the  whole  of  my  estate,  in  case  I 
should  die  unmarried  in  a  foreign  country,  which  would  clearly  cairy 
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the  property  in  controversy,  there  being  no  set  form  of  words  neces* 
sary ;  and  it  is  enough  if  the  words  used  sufficiently  manifested  the 
meaning  and  will  of  the  testator.  Decree  affirmed. 

m 

I 

I ^ 


•  Kemp  vs.  The  Baltimore  Fibe  Insusanoe  Company.  108 

June,  1830. 

An  Insurance  Company  having  elected  to  rebuild  a  mill  destroyed  by  fire, 
which  they  were  bound  to  complete  within  a  reasonable  time,  contracted 
with  8.  on  the  15th  October,  1824,  who  agreed  to  rebuild  and  complete 
it  on  or  before  the  Ist  June  next  thereafter,  for  which  he  was  to  be  paid 
''  $800  in  hand,  and  $1,000  on  the  Ist  December  next,  continuing  as  the 
work  progressed,  the  payment  of  $1,000  on  the  first  day  of  each  follow- 
ing month,  until  the  Ist  July  inclusive,  provided  the  work  shall  then 
be  finished.''  On*  the  16th  December,  1824,  S.  drew  an  order  on  the 
comxMtny  in  favor  of  the  millwright,  which  authorized  the  comxMtny  to 
retain  $750  out  of  the  last  xMtyment  to  be  made  to  him,  and  to  pay  it 
over  to  the  millwright,  as  soon  ''as  he  is  completely  finished,  agreeably 
to  his  contract."  This  order  was  accepted  by  the  company.  In  an 
action  by  the  millwright  upon  the  order,  it  appeared  that  he  had  finished 
his  part  of  the  work  according  to  his  contract  with  S.— that  the  owners 
of  the  mill  were  satisfied  with  the  character  of  his  work — that  the  mill, 
however,  was  not  finished  until  January,  1826— that  the  company  re- 
tained the  last  $1,000,  which  they  were  to  pay  S.  to  answer  a  suit  which 
the  proprietors  of  the  mill  had  brought  against  them,  for  an  alleged 
violation  of  S's  contract.  Hdd^  that  upon  the  true  construction  of  the 
order,  the  plaintiff  was  entitled  to  receive  the  $750  from  the  company, 
only  in  the  event  of  S.  becoming  entitled  to  his  last  instalment,  out  of 
which  it  was  to  be  paid — and  that  although  time  is  not  generally  con- 
sidered to  enter  into  the  essence  of  a  contract;  yet,  in  this  case,  it  ought 
to  have  that  effect,  by  reason  of  the  company's  liability  to  the  assured 
to.rebuild  in  a  reasonable  time,  (a) 

In  an  action  against  a  corporation,  the  affidavit  of  the  president  thereof 
made  for  the  purpose  of  procuring  a  continuance,  in  another  cause  than 
that  in  which  it  was  offered  as  evidence,  is  not  competent  testimony 
against  such  corporation,  though  the  subject-matter  of  the  affidavit  be 
pertinent  to  the  issue.  He  should  be  sworn  as  a  witness,  the  defendant 
being  entitled  to  a  cross  examination. 

Appeal  from  Baltimore  County  Court.  Assumpsit  by  the  appel- 
lanty  against  the  appellees,  on  an  accepted  order,  drawn  by  a  certain 
David  Scott,  on  the  appellees,  and  dated  December  16th,  1824.  The 
dedaration  contained  a  special  count  on  the  order,  the  money  counts, 
a  count  for  wQrk  and  labor,  and  on  an  insimul  computassent  The 
defendants  pleaded  non  assumpaiU  and  issue  was  joined. 

•  1.  At  the  trial,  the  plaintiff  offered  in  evidence  to  the  jury 
the  following  order  of  David  Scott  upon  the  said  company,  ^^^ 

(a)  Cf.  GUI  vs.  Weller,  52  Md.  8. 


68       KEMP  V8.  BALTIMORE  FIRE  INS.  CO.— 2  G.  &  J. 

and  also  the  acceptance  of  the  same  by  David  Williamson,  who  was 
at  the  time,  and  still  is,  the  president  of  the  said  company.  ^^  Fred- 
erick County,  December  16th,  1824.  Sir,  Agreeable  to  an  article 
entered  into  this  day,  by  Daniel  Kemp,  to  do  the  millwrig^ht's  work 
of  Walter  B.  Kemp's  mill  on  the  Monocacy,  I  do  hereby'  authorize 
you  to  retain  seven  hundred  and  fifty  dollars  out  of  the  last  payment 
to  be  made  to  me,  and  to  pay  it  over  to  said  Kemp  as  soon  as  he  is 
completely  finished,  agreeable  to  this  contract,  and  charge  the  same 
to  account  of  your  humble  servant,  David  Scott.  To  David  William- 
sou,  Esq.  President  of  the  Baltimore  Fire  Insurance  Company.  Ac- 
cepted. D.  Williamson,  Prest.  23d  December,  1824."  The  plaintiff 
further  offered  in  evidence,  the  policy  of  insurance  between  the  de- 
fendants  and  the  owners  of  the  said  mill,  by  which  the  same  was  in- 
sured against  loss  from  fire,  and  which  secured  to  the  defendants, 
the  right  of  reinstatement,  in  preference  to  payment,  if  the  former 
should  be  deemed  Inost  expedient  by  the  company.  And  also  offered 
in  evidence,  the  following  agreement :  ^^  Memorandum  of  an  agree- 
ment made  this  15th  of  October,  1824,  by,  and  between  the  presi- 
dent and  directors  of  the  Baltimore  Fire  Insurance  Company  of  the 
one  part,  and  David  Scott,  of  Frederick  County,  of  the  other  part, 
witnesseth :  That  the  said  David,  hath  agreed  to  rebuild  the  Monoc- 
acy mill,  and  replace  all  the  machinery  which  was  in  the  said  mill, 
agreeably  to  the  description  given  by  Mr.  John  Davies,  in  his  letters 
of  the  9th  June,  1823,  and  13th  October,  1824,  and  a  plot  presented 
at  the  office  of  said  company,  this  day;  the  said  mill  having  been 
insured  in  this  office,  for  Walter  B.  Kemp,  and  to  complete  the  same 
on  or  before  the  first  day  of  June  next,  for,  and  in  consideration  of 
the  aforesaid,  the  Insurance  Company  promise  to  pay  the  said  Scott 
eight  hundred  dollars  in  hand,  and  one  thousand  dollars  on  the  first 
day  of  December  next,  continuing  as  the  work  progresses,  the  pay- 
1  m  ™^°^  *  ^^  ^"^  thousand  dollars,  on  the  first  day  of  each  fol- 
*  ■■  **  lowing  month,  until  the  first  of  July  inclusive ;  provided,  the 
work  shall  then  be  finished.  D.  Williamson,  President.  David 
Scott.  The  above  to  serve,  until  a  more  full  detail  and  contract  shall 
be  executed,  and  security  given  by  the  said  Scott."  He  also  offered 
in  evidence  to  the  jury,  the  ibllowing  letters :  ^^  To  the  President  and 
Directors  of  the  Baltimore  Fire  Insurance  Company.  Grentlemeu : 
Mr.  Buckey  has  left  with  me,  for  adjustment,  a  claim  against  your 
office,  to  a  considerable  amount,  for  a  loss  on  a  mill  on  the  Monocacy. 
Will  you  be  so  goo<l  as  to  inform  me  if  it  can  be  adjusted  otherwise 
than  by  suit.  Very  respectfully,  John  Glenn.  Baltimore,  February 
23th,  1826."  "  Mr.  John  Glenn,  Sir :  We  have  received  your  note  a^ 
attorney  for  Mr.  Buckey,  wherein  you  state  he  has  a  claim  on  this 
office.  He  was  in  town  about  two  weeks  since,  and  did  not  exhibit 
any  account  of  what  he  claimed  from  the  company.  They  have  ful- 
filled their  engagement,  by  rebuilding  a  new  mill  several  thousand 
dollars  better  than  the  old  one,  which  can  be  proved.    By  order, 
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Henry  W.  Webster,  Sec'ry.    Baltimore,  February  28tb,  1826."   And 
also  proved  by  Webster,  secretary  of  the  defendants,  that  he  was 
such,  and  that  by  a  parol  order  of  the  board,  he  had  addressed  the 
said  letter  to  John  Glenn,  Esquire.    And  that  the  mill  mentioned  in 
said  letter,  was  the  same  referred  to,  in  the  order  drawn  by  Scott 
npon  the  defendants.    The  plaintiff  also  proved  that  he  had  com- 
pleted his  portion  of  the  work,  according  to  the  f«rms  of  his  con- 
tract with  Scott,  and  that  Scott  had  i*eceived  the  said  work,  and  ex- 
pressed himself  satisfied  therewith.    And  that  the  defendants  had 
paid  Scott  all  the  payments  to  which  he  was  entitled  under  his  con- 
tract, for  rebuilding  said  mill,  except  the  last  payment,  amounting  to 
one  thousand  dollars,  which  sum  remained  with,  and  still  is  retained 
by  the  defendants,  because  of  an  alleged  non-complianee,  made  by 
the  persons  entitled  to  the  said  policy  of  insurance,  by  David  Scott, 
with  his  said  contract  with  the  company ;  and  on  account  of  which, 
a  suit  is  now  pending  in  this  Court  on  •  said  policy,  against 
the  defendants.    And  that  the  mill  was  built  by  Scott,  and  in    *  *  * 
a  workmanlike  and  proper  manner :  that  the  same  had  been  burnt 
down  in  August,  1824,  but  was  not  rebuilt  and  finished,  until  1st 
January,  1826,  on  which  day,  the  proprietors  took  possession  thereof, 
and  afterwards  gave  the  following  note,  signed  by  Christian  Kemp 
and  Daniel  Buckey :   ^'  15th  January,  1826.    George  Baer,  Esquire. 
Toa  can  state  to  David  Williamson,  Esquire,  President  of  the  Balti- 
more Fire  Insurance  Company,  that  we  were  called  on  by  Daniel 
Kemp,  millwright,  who  has  done  the  millwright's  work  to  the  mills 
called  Monocacy  mills,  which  David  Scott  had  undertaken  to  rebuild 
for  the  Baltimore  Fire  Insarance  Company.    We  are  satisfied  with 
the  workmanship  of  Daniel  Kemp.    We  have  taken  the  mill  off  his 
bands,  as  to  the  workmanship. "    After  the  foregoing  evidence  had 
been  given  to  the  jury,  the  plaintiff  offered  in  evidence,  legal  proof  of 
the  pendency  of  a  suit  in  Baltimore  County  Court,  wherein  Walter 
B.  Kemp,  (for  the  use  of  Christian  Kemp  and  Daniel  Buckey,)  was 
plaintiff,  and  the  said  Baltimore  Fire  Insurance  Company,  defend- 
^iitvS ;  and  that  on  the  26th  November,  1827,  said  defendants  applied 
lor  the  continuance  of  said  suit,  and  for  the  purpose  of  procuring  the 
same,  the  said  Williamson,  as  president  aforesaid,  made  in  open  Court 
the  following  affidavit :  "  Kemp  vs.  The  Baltimore  Fire  Insurance 
Company.    Baltimore  County  Court,  Septenjber  Term,  1827.    David 
Williamson,  president  of  the  Baltimore  Fire  Insarance  Company, 
the  defendants  in  this  cause,  makes  oath  in  open  Court,  that  the  de- 
fendants cannot  proceed  to  the  trial  of  the  cause  at  this  time,  for  the 
^»nt  of  evidence  material,  competent,  and  proper;  that  William 
Durham  and  David  Scott,  are  material,  competent,  and  proper  wit- 
Besses,  for  the  defendants  in  the  said  case,  and  that  the  company 
expect  to  prove  by  said  witnesses,  that  the  mill  in  the  policy  of  in- 
sarance mentioned,  upon  which  the  action  is  brought,  was,  after  the 
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119  destruction  *  thereof,  rebuilt  by  said  company,  under  the  pro- 
KKZ  visions  of  the  memorandum,  at  the  foot  of  said  policy,  within 
a  reasonable  time,  and  was  as  good  when  rebuilt,  as  the  mill  burnt 
was  originally  when  insured,  &c ;  "  which  said  affidavit,  the  plaintiff 
offered  to  read  in  evidence,  (the  said  Williamson  being  then  present 
in  Court,)  to  the  jury,  in  order  to  shew  to  the  jury,  that  the  mill  had 
been  rebuilt,  and  to  use  the  said  affidavit  as  an  admission  thereof. 
To  the  reading  of  which  affidavit  to  the  jury,  as  evidence  of  the 
fact,  that  the  conditions  stated  in  the  accepted  order  of  Scott,  upon 
defendants,  and  upon  which,  as  appears  upon  the  face  of  said  order, 
it  was  accepted  as  aforesaid,  by  said  Williamson  as  president,  had 
been  complied  with,  the  defendants  objected,  and  the  Court  being  of 
opinion,  that  the  same  was  not  evidence  for  the  purpose  aforesaid, 
rejected  the  same,  the  plaintiff  excepted. 

The  defendants  then  upon  the  whole  of  the  evidence  above  stated,  as 
given  to  the  jury,  prayed  the  Court,  to  direct  the  jury,  that  the  said 
evidence  was  not  sufficient  to  prove,  that  the  conditions  upon  which 
the  aforesaid  order  had  been  given  and  accepted,  had  been  complied 
with,  and  that  the  plaintiff  was  not  entitled  to  recover  ;  which  direc- 
tion, the  Court  gave.  The  plaintiff  excepted, '  and  the  verdict  and 
judgment  being  against  him,  he  appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Easle  and  Ste- 
phen, J  J. 

-  -  ^  Fricky  for  the  appellee,  •  cited  Morris  vs.  Brickleg^  1  Jff.  <€• 
****  (?.  107  ;  Davis  vs.  Davis,  7  H.  dt  J.  38,  39;  Ulder  vs.  Warfieldj 
lb.  394,  417;  Laidlow  vs.  Organ^  2  Wheat  178;  Cathell  vs.  OoodwiUj 
1  H.  dt  0.  470 ;  Wright  vs.  Freeman^  5  H.  dt  J.  478 ;  Fergman  vs. 
Tucker  J  2  H.  dt  0. 189 ;  Burt  vs.  Gwinn^  4:  H.  dc  J.  516 ;  Alston  vs. 
Contee,  lb.  351 ;  1  Stark.  Ev.  398,  399 ;  Etting  vs.  Bank  U.  S.  11 
Wheat.  15 'y  1  St4irk.  Ev.  429;  McLanahan  vs.  Universal  Ins.  Co.  1 
Peters^  S.  C.  Rep.  170,  171 ;  Thornton  vs.  Wynn^  12  Wheat.  183. 

Johnson^  for  the  appellees,  cited  Ferris  vs.  WaUh^  5  H.  db  J.  306; 
Bateman  vs.  City  BavJc,  1  H.  dk  J.  104, 

Stephen,  J.  delivered  the  opinion  of  the  Court.  The  facts  of  this 
case,  and  the  questions  therein  involved,  lie  within  a  very  narrow 
compass.  They  are  as  follows :  (here  the  Judge  stated  the  facts  in 
the  bills  of  exceptions,)  and  then  said,  the  principal  question  in  the 
case  arises  upon  the  true  construction  of  Scott's  order  upon  the  com- 
1 1/t  P^^^'  ^^  favor  of  Daniel  Kemp.  By  the  terms  •  of  his  con- 
**'*  tract  with  the  company,  Scott  was  bound  to  rebuild  the  mill 
by  the  first  of  June,  1825,  and  it  was  proved  in  the  cause,  that  it  was 
not  rebuilt  until  the  first  of  January,  1826.  The  mill  was  burnt  down 
in  August,  1824.  The  company  having  elected  to  rebuild  the  mill, 
were  bound  to  do  it  in  a  reasonable  time.  Scott  contracted  on  the 
15th  of  October  to  rebuild  it  by  the  Ist  of  June,  1825,  and  his  last 
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payment  was  to  be  made  upon  that  condition ;  and  although  time  is 
not  generally  considered  to  enter  into  the  essence  of  a  contract,  yet 
in  this  case,  we  think  it  ought  to  have  that  effect,  by  reason  of  the 
company's  liability  to  the  assured,  to  rebuild  in  a  reasonable  time ; 
and  for  the  non-performance  of  which,  it  appears,  that  a  suit  had  been 
commenced  against  them.  We  think,  that  upon  the  true  construc- 
tion of  the  order,  Daniel  Kemp  was  entitled  to  receive  the  $750  from 
the  company,  only  in  the  event  of  Scott's  becoming  entitled  to  receive 
bis  last  instalment  of  91,000,  out  of  which  it  was  to  be  paid,  upon 
complying  with  the  terms  of  his  contract,  to  rebuild  the  mill  by  the 
1st  of  June,  1825.  We  are  furthermore  of  opinion,  that  the  affidavit 
of  David  Williamson,  was  properly  rejected,  as  he  was  present  in 
Court  at  the  time,  and  ought  to  have  been  sworn  as  a  witness,  the* 
defendants  in  the  cause  being  entitled  to  a  cross-examination. 

Jiidgment  affirmed. 


Jaoob  Shilenecht  et  al.  Lessee  vs.  Eastbubn's  Heirs. — June, 

1830. 

To  give  a  deed  a  legal  effect  and  operation,  as  a  deed  under  a  decree  of  the 
Court  of  Chancery,  a  copy  of  the  record  ought  to  be  produced,  to  show 
the  trust  reposed  in  the  g^ntor,  and  his  legal  performance  of  it. 

Although  a  deed  cannot  have  legal  operation  as  a  deed  under  a  decree  of 
Chancery,  without  producing  the  record,  yet  it  shall  be  taken  most 
*  strongly  against  the  grantor;  and  such  legal  interest  as  he  had,  ^  i  ^ 
capable  of  being  transferred,  may  pass  thereby.  11 0 

In  1752,  a  patent  was  granted  for  a  tract  of  land  called  P.  containing  60 
acres.  In  1754,  another  patent  was  granted  for  a  tract  called  Resurvey 
of  P.  containing  875  acres.  They  were  issued  to  the  same  grantee;  and 
in  1791,  his  heirs  conveyed  a  tract  called  P.  containing  375  acres,  to 
certain  persons,  their  heirs  and  assigns  in  trust.  In  an  action  of  eject- 
ment for  a  tract  of  land  called  the  Resurvey  of  P.  the  lessor  of  the 
plaintiffs  claimed  title  from  the  surviving  trustee,  under  a  deed  for  a 
part  of  the  last  mentioned  tract,  which  described  the  part  conveyed  by 
metes  and  bounds,  and  professed  to  be  executed  in  pursuance  of  a 
decree  in  Chancery.  No  decree  was  produced,  nor  any  evidence  that 
the  aforesaid  tracts  of  land  were  the  same,  in  fact,  but  called  by  dif- 
ferent names.  Held^  That  the  deed  of  1791  could  only  convey  to  its 
grantees,  the  trustees,  the  tract  P.  according  to  its  original  lines,  metes, 
and  bounds,  and  that  they  could  transfer  no  title  to  land  claimed  in  this 
action. 

A  location  of  a  tract  of  land  by  one  party  in  ejectment,  not  counter-located 
by  the  other,  is  admitted  to  be  correct;  that  is,  that  the  land  is  correctly 
described  on  the  plots;  but  it  does  not  admit  the  title  to  the  land. 

To  recover  in  ejectment,  when  defence  is  taken  on  warrant,  the  plaintiff 
must  shew  the  true  position  of  the  land  by  location,  and  also  that  he 
has  a  legal  right  to  the  land  thus  located. 

The  law  is  well  established,  that  facts  to  aid  a  title  may,  in  some  cases,  be 
presumed. 
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The  law  will  always  lean  to  the  presumption  that  a  trustee  has  faithfully 
executed  his  trust. 

Every  fair  legal  presumption  ought  to  be  allowed  in  favor  of  a  judicial  sale, 
where  the  purchase  money  has  been  bona  fide  paid. 

A  trustee  in  the  year  1795,  under  a  decree  of  the  Court  of  Chancery,  sold 
certain  real  estate,  and  returned  a  report  of  the  sale  and  proceedings, 
upon  which  the  Chancellor  passed  the  usual  order  of  confirmation  nisu 
In  1808,  the  trustee  executed  a  deed  to  the  purchaser,  which  recited  the 
sale,  its  ratification,  and  the  payment  of  the  purchase  money.  It  did 
not  appear  from  the  record  of  the  proceedings  in  Chancery,  that  the 
sale  had  been  fiinally  ratified.  The  deed  of  the  trustee  being  relied  upon 
as  evidence  of  title  in  the  year  1826,  Held^  That  the  jury  might,  and 
ought,  to  presume  that  the  return  of  the  sale,  as  reported  by  the  trustee, 
had  been  finally  ratified  and  confirmed. 

Appeal  from  Frederick  County  Court.  Ejectment  for  a  tract  of 
land  called  the  Eesurvey  on  Panmure,  lying  in  Frederick  County. 
The  declaration  contained  counts  on  the  joint  and  separate  demises 
1 1 A  ^^  ^^^  lessors  to  the  plaintiff,  on  the  2nd  of  January,  1812,  for 
llo  •  twenlj'  years.  The  defendant,  Robinson  Eastbum,  whose 
heirs-at-law  the  appellees  are,  appeared  after  his  death,  and  entered 
into  the  common  rule,  and  took  defence  on  warrants,  and  pleaded 
not  guilty,  to  which  issue  was  joined.  A  warrant  of  resurvey  was 
issued,  and  plots  were  returned,  with  sundry  depositions  of  witnesses 
taken  on  the  survey. 

1.  At  the  trial,  the  plaintiff  gave  in  evidence  to  the  jury,  the  plots 
and  explanations  filed  in  this  cause;  also  the  patent  for  the  tract  of 
land  called  Panmure,  granted  to  John  Gary  on  the  30th  of  November, 
1752,  for  50  acres;  also  the  patent  for  the  tract  of  laud  mentioned  in 
'the  declaration,  called  the  Resurvey  on  Panmure,  granted  to  John 
Cary  on  the  4th  of  July,  1754,  for  375  acres.  The  plaintiff  also 
proved,  that  John  Cary,  the  patentee  of  the  tract  of  land  called  Pan- 
mure, and  also  the  patentee  of  the  tract  of  land  called  The  Resurvey 
on  Panmure,  was  dead,  leaving  John  D.  Cary,  Robert  T.  Cary,  Wil- 
liam Cary  and  Elizabeth  Cary,  as  his  only  children  and  heirs-at-law ; 
that  Elizabeth  died  without  issue.  The  plaintiff  further  gave  in  evi- 
dence a  deed  from  the  said  John  D.,  William  and  Robert  T.  Cary,  to 
Jacob  Young  and  Oeorge  French,  executed  after  the  death  of  the 
said  John  Cary,  the  patentee  of  the  said  land,  and  also  executed 
after  the  death  of  the  said  Elizabeth,  dated  the  8th  of  August,  1791, 
whereby  they  conveyed  '*to  the  said  George  French  and  Jacob 
Young,  their  heirs  and  assigns,  the  three  following  tracts  or  parcels 
of  land:  Zero,  containing  53  acres,  Panmure,  containing  375  acres, 
and  part  of  Palentine,  containing  178  acres ;  all  lying  between  Catoc- 
tin  and  South  Mountains  in  Frederick  County  aforesaid,  reference 
being  had  to  the  said  patents  and  deeds  will  more  fully  appear."  In 
trust  that  the  said  French  and  Young  <'and  their  heirs,  shall  dispose 
of  the  fee  simple  in  the  said  three  tracts  or  parcels  of  land,  in  conve- 
nient time,  for  the  best  price  that  they  can  obtain,  and  within  a  rea- 
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sonable  time  after  the  disposal  thereof,  divide  the  moneys  therefrom 
arising  among  the  said  William  Gary  and  Eobert  T.  Gary,  and  the 
creditors  of  John  Dow  Gary,  first  satisfying  *  judgment  credi-    --  --  ,y 
tors,  as  to  them  the  said  George  French  and  Jacob  Young    *  *  ■ 
shall  seem  just  and  equitable,  so  that  the  said  John  D.,  William  and 
Bobert  T.,  shall  each  bear  a  proportion  of  the  balance  due  on  a  judg- 
ment of  Gomelius  and  John  Thompson  and  Ann  M'Donald,  complain- 
ants, and  Mary,  John  D.,  William  and  Robert  T.  Gary,  defendants, 
for  which  a  proceeding  is  now  in  Ghancery  against  them  ;  and  that 
the  said  John  D.  and  William  may  be  reimbursed  so  much  as  they 
may  have  satisfied  of  the  said  debt  more  than  their  equal  propor- 
tion."   Govenant  by  French  and  Young,  that  they  and  their  heirs 
will,  within  a  convenient  time,  dispose  of  the  said  three  tracts  of  land 
for  the  best  price,  &c.    Govenant  by  John  D.  Gary,  &c.,  with  French 
and  Young,  their  heirs,  &c.,  against  the  claim  of  all  and  every  per- 
sons, &;c.    The  plaintifiT  also  gave  in  evidence  a  deed  from  Jacob 
Yonng  to  George  Scott,  dated  the  28th  of  July,  1803,  reciting  that 
the  said  Young  and  George  French,  (deceased,)  "were  appointed  by 
the  Court  of  Ghancery  trustees  for  the  sale  of  real  estate  of  John^ 
Bobert  and  William  Gary,  as  will  more  fully  appear  by  reference  to 
the  decree  of  the  said  Gourt,  directing  the  said  sale ;  and  the  said 
trosteea  did  expose  to  sale  the  said  real  estate,  according  to  the 
terms  of  the  said  decree,  at  which  said  sale  the  said  George  Scott 
did  become  the  purchaser  of  lots  No.  1,  2  and  5,  (as  will  be  more  par- 
ticularly described)  part  of  the  said  real  estate,  at  and  for  the  price 
of  £727  2  4^  in  the  whole,  which  said  purchase  money  the  said 
George  Scott  has  paid ;  and  the  said  sale,  made  by  the  said  trustees, 
^^  been  confirmed  by  the  Ghancellor ;  and  the  said  George  French 
18  now  dead."    The  said  Young,  in  virtue  of  the  said  decree,  &c.  did 
coDvej  to  the  said  George  Scott,  his  heirs  and  assigns  forever,  "all 
those  parts  of  the  following  lands,  lying  in  Frederick  County,  to  wit : 
Lot  number  one,  being  part  of  The  Eesurvey  on  Panmure,  beginning,'^ 
&c.  containing  115J  acres;  "also  lot  number  two,  being  part  of  The 
Resnrvey  on  Panmure,  beginning,"  &c.  containing  139 J  •  acres ;    ,  ^  ^ 
also  lot  number  five,  being  part  of  the  Resurvey  on  Panmure    '  '-^ 
and  Zero,  beginning,"  &c.  containing  43  acres,  &c.    The  plaintiff 
also  offered  in  evidence,  the  record  and  proceedings  in  a  cause  be- 
tween the  said  George  Scott's  lessee,  plaintiff,  and  Eobioson  East- 
bum,  defendant,  tried  in  Frederick  Gounty   Gourt,  and  judgment 
therein  rendered  at  February  Tenn,  1808,  in  favor  of  the  plaintiff, 
and  a  writ  of  hub.  fac,  pos.  issued  on  the  said  judgment,  and  posses- 
sion of  the  premises  delivered  to  the  plaintiff  on  the  27th  of  June, 
1808.    B3'  this  record  it  appears  that  an  action  of  ejectment  was  in- 
stituted in  Frederick  Gounty  Gourt  on  the  17th  of  February,  1804,  in 
the  name  of  George  Scott's  lessee  against  Eobinson  Eastburn,  for 
the  recovery  of  a  tract  or  parcel  of  land  called  The  Resurvey  on  Pan- 
mure, containing  375  acres ;  also  a  tract  of  land  called  Zero,  contain- 
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ing  53  acres;  also  a  tract  of  land  called  Palentine,  containing  319 
acres;  also  a  tract  of  land  called  West  Indies,  containing  8^  acres. 
The  defendant  in  that  action  appeared  and  entered  into  the  common 
rule,  and  took  defence  on  warrant,  &c.  A  warrant  of  resnrvey  issued, 
and  plots  were  returned,  &c.  And  at  the  trial  the  jury  by  their  ver- 
dict found  the  true  location  of  the  tract  of  land  called  The  Besurvey 
on  Panmure,  as  located  by  the  plaintiff  on  the  plots,  beginning  at  I, 
and  running,  &c.  And  the  jury  found  for  the  plaintiff  all  the  land 
for  which  the  defendant  took  defence,  included  within  the  above  loca- 
tion of  The  Besurvey  on  Panmure,  except  so  much  thereof  as  was  in- 
cluded in  the  Bam's  Horn,  as  located  by  the  defendant  in  red  drawn 
lines,  with  three  degrees  for  variation.  And  as  to  the  residue  of  the 
land  claimed  by  the  plaintiff,  they  found  for  the  defendant.  Judg- 
ment was  rendered  on  the  verdict  in  favoc  of  the  plaintiff  for  posses- 
sion and  costs,  &c.  On  the  3rd  of  May,  1808,  a  writ  of  hob.  f etc.  pos. 
issued,  and  possession  delivered  to  the  plaintiff  of  the  land  so  recov- 
ered. The  plaintiff  also  gave  in  evidence  a  deed  from  George  Scott 
to  Bobert  Cheney,  dated  the  3rd  of  August,  1809,  reciting  that  Scott 
^  ^  ^  *  did  by  his  agreement  with  William  Cheney,  deceased,  dated 
^'■^  the  3l8t  of  May,  1804,  and  by  his  bond  of  conveyance,  &c. 
agree  to  convey  to  the  said  W.  Cheney  certain  lands  therein  men- 
tioned; that  W.  Cheney  is  since  dead  intestate,  leaving  brothers  and 
eisters  his  heirs-at-law,  of  whom  the  above  mentioned  Bobert  Cheney 
is  one,  who  filed  his  bill  in  Frederick  County  Court,  praying  a  divi- 
sion or  sale  of  the  real  estate  of  the  said  William  Cheney,  deceased, 
under  the  Act  to  Direct  Descents.  On  which  proceeding  the  said 
Bobert  Cheney  elected  to  take  the  said  estate  at  the  valuation,  and 
pay  to  the  other  heirs  their  respective  proportions  in  money,  which 
was  confirmed  by  the  Court,  &c.  That  the  said  Bobert  Cheney  had 
received  from  the  heirs  of  William  Cheney  a  general  power  of  attor- 
ney to  act  for  them  in  all  things  relative  to  the  said  estate,  as  by 
reference  to  the  said  power  of  attorney,  dated  the  7th  of  August, 
1806,  will  appear.  The  said  George  Scott  conveyed  to  the  said 
Bobert  Cheney,  and  his  heirs,  all  his  the  said  Scott's  right,  &c.  to 
all  those  three  several  tracts  or  parcels  of  land,  &c.  to  wit :  Lot  Ko. 
1,  being  part  of  a  tract  of  land  called  The  Besurvey  on  Panmure,  be- 
ginning, &;c.  containing  115  acres.  Lot  No.  2,  being  part  of  a  tract 
of  land  The  Besurvey  on  Panmure,  and  part  of  a  tract  called  West 
Indies,  beginning,  &c.  containing  125|  acres.  Lot  No.  5,  being  part 
of  a  tract  of  land  called  The  Besurvey  on  Panmure,  and  part  of  a 
tract  called  Zero,  beginning,  &c.  containing  44^  acres.  The  said 
three  parcels  or  lots  of  land  said  to  contain  284^  acres,  more  or  less. 
The  plaintiff  also  gave  in  evidence  a  deed  from  Bobert  Cheney,  attor- 
ney in  fact  for  the  heirs  and  legal  representatives  of  William  Cheney, 
deceased,  to  the  lessors  of  the  plaintiff',  as  heirs-at-law  of  Henry 
Shilknecht,  deceased,  as  tenants  in  common,  and  not  as  joint  ten- 
ants, dated  the  26th  of  August,  1809,  reciting  that  William  Cheney, 
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deceased,  in  his  life-time,  agreed  to  sell  and  convey  to  a  certain  Sto- 
tlemyer,  two  parcels  or  tracts  of  laud  particnlarly  described  in  his 
bond  of  conveyance,  dated  the  5th  of  July,  1804.  That  Stotlemyer 
relinquished  his  title  *  to  the  said  tracts  of  land  unto  Henry 
Sbilknecht;  that  the  said  William  Cheney  and  Henry  Shilk-  ^^" 
necht  are  both  dead,  no  deed  of  conveyance  of  the  said  lands  having 
been  executed.  The  said  Kobert  Cheney  conveyed  to  the  lessors  of 
the  plaintiff,  in  consideration  of  the  premises,  &c.  all  those  two  parts 
of  tracts  or  parcels  of  laud,  viz :  Lot  No.  1,  it  being  part  of  a  tract  of 
laud  called  The  Besurvey  on  Paumure,  begiuning,  &c.  containing 
115  acres.  Also,  part  of  a  lot  Ko.  2,  being  part  of  the  tract  of  land 
called  The  Resurvey  on  Panmure,  beginning,  &c.  containing  6  acres. 
The  deed  was  signed  and  sealed  by  Robert  Cheney,  as  attorney  in 
fact  for  the  heirs  and  legal  representatives  of  William  Cheney,  de- 
ceased, and  by  him  acknowledged  on  the  same  day  before  one  of  the 
Associate  Judges  of  the  judicial  district.  Whereupon  the  defendant, 
by  his  counsel,  prayed  the  Court  to  direct  the  jury,  that  the  said 
deed  from  Jacob  Young  to  George  Scott,  under  the  evidence  offered, 
conveyed  no  title  to  the  said  Scott.  Which  direction  the  Court 
(Shbiyeb  and  T.  Buchanan,  A.  J.)  gave  to  the  jury.  The  plaintiff 
excepted. 

2.  The  plaintiff,  in  addition  to  the  evidence  by  him  offered  in  the 
preceding  bill  of  exceptions,  gave  in  evidence  the  record  and  pro- 
ceedings in  a  case  in  the  Court  of  Chancery,  upon  the  application  of 
John  D.  Cary,  Robert  T.  Cary,  William  Cary,  Jacob  Young  and 
George  French.  This  record  states,  that  John  D.  Cary  on  the  9th  of 
October,  1792,  petitioned  the  Chancellor  for  the  benefit  of  an  insol- 
vent law,  passed  at  November  Session,  1791,  ch.  73,  in  which  he  was 
included  amoug  other  petitioning  debtors.  A  list  of  his  creditors 
was  exhibited  with  his  petition  to  the  Chancellory  also  a  schedule  of 
his  property',  real,  personal,  and  mixed.  The  usual  and  customary 
proceedings  were  had.  And  it  appears,  that  on  the  4th  of  March, 
1793,  George  Scott  was  appointed  trustee  for  the  benefit  of  the  cred- 
itors of  John  D.  Cary;  and  afterwards,  on  the  4th  of  January,  1794, 
bat  for  what  cause  does  not  appear,  George  Freuch  was  appointed 
the  trustee,  who  entered  into  a  •  bond  as  such.  On  the  14th  ^ 
of  January,  1795,  George  French,  the  trustee,  filed  a  petition  *'** 
by  himself,  Jacob  Young,  John  D.,  William  and  Robert  T.  Cary,  to 
the  Chancellor,  stating  that  the  said  French  and  Young  were  ap- 
pointed by  the  Carys  above  mentioned,  aa  trustees,  by  a  deed,  to 
sell  certain  property ;  but  that  French  and  Young  earnestly  wishing, 
for  the  satisfaction  of  every  person  interested,  that  the  Chancellor 
would  direct  in  what  manner  and  on  what  terms,  the  said  property 
should  be  sold,  prayed  that  the  Chancellor  would  take  the  same  into 
consideration,  and  appoint  the  said  French  and  Young  to  sell  the 
property  in  the  deed  mentioned,  for  the  purpose  therein  expressed. 
The  deed  was  exhibited  as  herein  before  referred  to,  dated  the  8th 
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of  August,  1791.  Also  the  will  of  John  Gary,  dated  the  23d  of  No- 
vember, 1773,  whereby  he  devised,  among  other  things,  as  follows: 
"  Item.  I  give  and  beqaeath  to  my  son,  Robert  Tomer  Cary,  all 
those  pieces  of  land  lying  on  Gatoctin  Greek,  and  on  the  east  side 
thereof,  being  part  of  Panmure,  and  part  of  Palatine,  and  also  part 
of  Zero,  to  him,  his  heirs  and  assigns,  forever.  Item.  I  give  and 
bequeath  to  my  son,  David  Gary,  all  that  part  of  a  tract  of  land 
called  Panmure,  which  lies  on  the  west  side  of  Gatoctin  Greek,  and 
also  that  part  of  a  tract  of  land  called  Zero,  lying  on  the  west  side  of 
said  creek,  to  him,  his  heirs  and  assigns,  forever."  The  Ghancellor, 
[Hanson,]  on  the  14th  of  January,  1795,  decreed  "that  the  said 
George  French  and  Jacob  Young  do  proceed  to  sell  at  public  auction, 
either  entire,  or  in  such  parcels  as  they  shall  judge  most  convenient, 
the  lands  conveyed  to  them  in  trust  to  be  sold,  by  John  D.,  William 
and  Robert  T.  Gary,  by  indenture  executed  on  the  8th  of  August, 
1791,  the  purchaser  or  purchasers  of  each  parcel  giving  bond,  with 
security,  to  the  said  trustees,  as  such,  for  paying  one-half  of  the  pur- 
chase money,  with  interest,  within  one  year,  and  the  residue,  with 
interest,  within  two  years  from  the  time  of  sale :  Provided,  that  be- 
fore the  trustees  proceed  to  sell,  they  shall  give  notice  of  the  time 
-  •  or  times,  place  or  places,  manner,  and  terms  of  sale,  by  ad- 

1-4-4  vertisement  inserted  three  weeks  successively  in  some  con- 
venient newspaper,  and  set  up,"  &c.  That  they  should  return  to 
the  Gonrt  a  full  and  particular  account  of  their  proceedings  under 
the  decree,  with  an  affidavit  of  the  truth  thereof  annexed.  Also  the 
bonds  taken  from  the  purchasers.  "And  upon  the  Ghancellor's  rat- 
ification of  the  sale,  and  receiving  the  whole  purchase  money,  and 
not  before,  the  said  trustees,  or  either  of  them,  by  a  good  deed,  shall 
give,  &c.  unto  the  purchaser  or  purchasers,  and  his,  her  or  their 
heirs,  the  land  to  him,  her  or  them  sold,"  &c.  That  the  trustees 
bring  the  money  into  Gourt,  to  be  applied  under  the  directions  of  the 
Ghancellor,  according  to  the  intentions  of  the  said  deed  of  trust,  &c. 
On  the  24th  of  October,  1795,  the  trustees  reported,  that  after  giving 
three  weeks  public  notice,  &c.  the  said  Jacob  Young  on  the  3d  of 
March,  1795,  exposed  to  public  sale  lot  No.  1,  containirfg  211J  acres, 
lying  on  the  west  side  of  Gatoctin  Greek,  at  40  shillings  and  7d.  per 
acre,  to  Jacob  Rhodes;  but  Rhodes  not  being  able  to  bond  for  said 
lot,  &c.  the  said  Jacob  Young  had  since  sold  the  said  lot  to  George 
Scott,  at  the  same  price,  for  which  the  said  Scott  had  bonded.  That 
the  said  Jacob  Young  sold  at  public  sale  to  the  said  George 
Scott,  lots  No.  2  and  5,  lying  on  the  west  side  of  the  said  creek,  at 
the  price  of  44  shillings  per  acre ;  lot  No.  2,  containing  139 J  acre«, 
and  ot  No.  5,  containing  43  acres ;  for  both  of  which  lots  the  said 
Scott  had  bonded.  That  the  said  Jacob  Young  sold  at  public  sale  to 
Joseph  Eller,  lot  No.  3,  lying  on  the  west  side  of  the  said  creek,  con- 
taining 10  acres,  at  the  price  of  54  shillings  per  acre,  &c.  That  the 
said  Jacob  Young  sold  at  public  sale  to  the  said  Eller,  lots  No.  4,  6, 
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aud  7,  lying  od  the  east  side  of  the  said  creek,  at  34  shillings  per 
acre ;  lot  Xo.  4,  containing  97^  acres ;  lot  No.  6,  containing  48  acres ; 
and  lot  No.  7,  containing  167  acres.  That  three  weeks  public  notice 
was  not  given  of  the  sale  of  the  lots  on  the  east  side  of  the  said 
creek;  but  the  said  Yoang  being  of  opinion  that  a  good  -.oq 
*  price  might  then  be  obtained  for  the  said  lots,  although  not  ^  '^^ 
advertised,  according  to  the  directions  of  the  said  decree,  exposed 
them  to  sale,  and  got  the  price  aforesaid,  which  in  the  opinion  of  the 
said  George  French  and  Jacob  Young,  is  a  ver^^  good  price.  The 
trastees  reported,  that  the  sales  of  the  said  lands  amounted  to 
£1,286  4  4^  current  money.  To  this  report  was  annexed  an  affidavit 
of  its  truth.  The  trustees  also  repoi-ted  a  survey,  directed  by  them 
to  be  made  of  the  lands  directed  to  be  sold,  and  of  its  division  into 
seven  lots,  &c.  On  the  31st  of  October,  1795,  the  Chancellor  ordered 
that  the  report  of  George  French  and  Jacob  Young,  trustees,  &c.  be 
ratified  and  confirmed,  unless  cause  to  the  contrary  be  shown,  on  or 
before  the  third  Tuesday  in  December  then  next ;  provided  a  copy 
of  the  order  be  inserted  in  the  Fredericktown  newspapers  at  any 
time  before  the  last  of  November.  The  trustees  afterwards  filed  the 
following  printed  extract  from  a  newspaper :  ^^  In  Chancery,  January 
8th,  1796. — Ordered,  That  the  repoi-t  of  George  French  and  Jacob 
Yoang,  trustees  for  the  sale  of  the  real  estate  of  John,  Bobert  and 
William  Gary,  be  approved,  aud  that  the  sales  by  them  made,  as  stated 
in  said  report,  of  the  property  in  lots,  for  £1,286  4  4^,  in  the  whole, 
be  ratified  and  confirmed,  unless  cause  to  the  contrary  be  shown,  on 
01  before  the  third  Tuesday  in  March  next;  provided  this  order  be 
inserted  in  the  Fredericktown  newspapers  at  any  time  before  the 
10th  of  February  next. — ^Test,  Samuel  Harvey  Howard,  Eeg.  Cur. 
Can."  On  the  28th  of  April,  1803,  Ariana  French,  executrix  of 
George  French,  filed  her  petition  to  the  Chancellor,  stating  that  *^by 
a  decree,  Jacob  Young  and  George  French,  deceased,  were  appointed 
trustees  to  sell  the  real  estate  of  John  D.,  Bobert  and  William  Gary ; 
that  the  said  trustees  sold  the  real  estate  according  to  the  said  decree, 
and  reported  to  this  Court,  which  report  has  been  ratified  and  con- 
firmed. That  George  French  is  since  dead,  and  that  she  is  his 
executrix.  That* at  the  time  of  the  decree,  and  at  the  time  of  exe- 
eating  the  deed  of  trust  to  the  said  Young  and  French,  upon  which 
the  decree  was  •  predicated,  there  were  sundry  judgments  ^^^ 
against  the  said  Carys,  charging  and  incumbering  the  lands  ^  '^^ 
deeded  in  trust  and  decreed  to  be  sold,  which  judgments  are  parti* 
CQlarly  stated  in  the  amounts  of  payments  and  disbursements  filed  in 
this  Court  by  the  said  Young  as  surviving  trustee.  That  George 
Scott,  a  purchaser  of  part  of  the  land  sold,  owes  a  considerable  sum 
of  the  purchase  money,  which,  with  interest,  he  is  ready  to  pay  to  the 
surviving  trustee.  That  the  judgments  paid  by  the  trustees  were 
paid  in  succession  according  to  their  priority,  and  that  the  next  oldest 
judgment  is  the  one  obtained  by  Thomas  Beall  for  the  use  of  Arch- 
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ibald  Orem,  against  John  D.  Gary  and  George  French,  at  May  Term^ 
1789,  a  short  copy  of  which  is  exhibited.  That  George  French  was 
only  security  for  the  said  Gary,  and  was  not  principal  in  the  bond 
npon  which  the  judgment  was  obtained,  the  debt  being  dne  by  Gary 
himself.  That  the  said  French,  in  his  life-time,  and  the  petitioner, 
had  paid  the  said  judgment,  and  that  the  said  Gary,  or  his  jtmstees 
as  9uch,  have  paid  no  part  thereof.  Prayer,  that  as  much  of  the 
purchase  money  dne  for  the  real  estate  sold  under  the  said  decree, 
as  will  satisfy  the  said  judgment,  with  interest,  &c.  be  paid  by  the 
said  Young,  the  surviving  trustee,  to  the  petitioner,  &c."  Proof  of 
the  payment,  &c.  was  exhibited.  On  the  21st  of  April,  1803,  the 
Ghancellor,  on  the  above  petition,  proof,  &c.  being  ^<  of  opinion  that 
the  petitioner  having  discharged  the  jndgment  obtained  by  Thomas 
Beall,  for  the  use  of  Archibald  Orme,  against  John  D.  Gary  and 
G^rge  French,  the  said  French  being  only  a  security  for  said  Gary, 
is  entitled  to  be  in  the  place  of  the  said  Orme.^  The  plaintiff  also 
gave  in  evidence,  that  David  Gary,  mentioned  in  the  will  of  John 
Gary,  the  patentee,  died  in  his  infancy,  intestate,  and  withont  issue, 
loug  before  the  deed  of  the  said  John  D.,  Robert  T.  and  William 
Gary,  to  Jacob  Young  and  George  French.  Whereu[»on  the  plaintiff 
prayed  the  opinion  and  direction  of  the  Gonrt  to  the  jury,  that  from 
the  facts  given  in  evidence  in  this  cause,  they  may  and  ought  to  pre- 
sume,  that  the  return  *  of  sales,  as  reported  by  the  trustees  in 
1^^  the  said  proceedings  in  Ghancery,  was  finally  ratified  and  con- 
firmed by  the  Ghancellor.  But  the  Gourt  [Shbiyeb  and  T.  Buch- 
anan, A.  J.]  were  divided  in  their  opinion  as  to  the  direction  prayed 
for  as  aforesaid.  Wherefore  they  did  not  give  the  opinion  and  direc- 
tion prayed  for  by  the  plaintiff.  The  plaintiff  excepted;  and  the 
verdict  and  judgment  being  against  him,  he  appealed  to  this  Gourt. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Mabtin, 
Stephen,  Abcheb,  and  Dobset,  JJ. 

£oM,  for  the  appellant,  on  the  Ist  exception,  referred  to  2  Blk. 
Com.  308,  309;  BoUon  vs.  Bishop  of  Carlisle,  2  H.  Elk.  263,  264;  Doe 
vs.  Bingham,  0  Serg.  &  Low.  562;  Roe,  ex  dem.  Berkely  vs.  Arch- 
bishop of  York,  6  East,  101 ;  Shepherd  vs.  McEver,  4  Johns.  Ch.  136 ; 
Jackson  vs.  Neely,  10  Johns.  386 ;  Huntington  vs.  Havens,  5  Johns.  Ch. 
27;  Bun.  Eject.  400,  401,  435;  Jackson  vs.  Woolsey,  11  Johns.  509; 
Morris  vs.  Bosser,  3  Ea^t,  15 ;  Ja4)kson  vs.  Schauber,  7  Cowen,  201.  On 
the  2d  exception,  to  3  Stark.  Ev.  1235, 1251 ;  Eldridge  vs.  Knott,  Cowp. 
215 ;  HiUary  vs.  Waller,  12  Ves.  251,  256 ;  2  Saunders^  Law.  Ev.  728 ; 
Fenunck  vs.  Beed,  7  Serg.  dt  Lotc.  80,  81 ;  Donn  vs.  Lewis,  11  Ves.  601 ; 
Bank  U.  S.  vs.  Dandridge,  12  Wheat.  69,  70 ;  Bicard  vs.  Williams,  7 
1  b.  109, 110. 

Nelson  and  F.  A.  Schley,  for  the  appellees,  on  the  1st  exception, 
cited  Mann  vs.  Pearson,  2  Johns.  37 ;  Lodge  vs.  Lee,  6  Cranch,  237 ; 
Dorsey  vs.  Hammond,  1  H.dt  J.  193 ;  Buchanan  vs.  Steuart,  3  lb.  329 ;. 
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4  TeaUs^  Rep.  577 ;  Barr  vs.  Oratz^  4  Wheat.  213, 221 ;  Penrose  vs.  Orif- 
fith,  4  Binneyy  231 ;  1  Stark.  Uv.  369,  (note,-)  4  Cruise,  37 ;  1  iSawn^,  L. 
Ev,  7 ;  jBarr  vs.  Grat?,  4  Wheat.  220;  Barney  vs.  Patterson,  6  J5f.  <fc  J, 
203;  JETam.  JW^.  448.  On  •  the  2d  exception,  they  referred  to  ^^g. 
Lake  vs.  Be  Lambert,  4  Ves.  592;  1  /Storfc.  Ev.  152;  3  ifwi.  **• 
173 ;  Omdorf  vs.  Afttwma,  3  H.  d:  J.  70,  71 ;  4  Com.  Dig.  tit.  JEv. 
(^.4.)  89;  3  Stark.  Uv.  1251;  Knight  rs.  Dauler,  Hard.  Rep.  324;. 
Cockey  vs.  iSmiM,  3  H.  dt  J.  27;  Sugd.  32 ;  iinonymottf,  2  F6«.  Jr. 
335 ;  Annesley  vs.  iitf^urst,  3  P.  TTw*.  282,  283 ;  Ex  parte  Minor,  11 
Ves.  559 ;  McHen.  Eject.  151, 152 ;  Ooodtitie  vs.  Dwfce  o/  Chandos,  2 
B«rr.  1071, 1076;  Caustoell  vs.  Fau^Aen,  2  iSlatcnd.  i2ep.  42  a,  {note;} 
Yard  vs.  Jbrrf,  Ih.  175 ;  3  /StorAp.  Ev.  1284, 1285 ;  Eldridge  vs.  jfiTnott^ 
1  Coirp.  215;  HiUary  vs.  WaW«r,  12  Fim.  251,  264;  2  iSawncf.  J5i?. 
728 ;  Ricard  vs.  Wi72iaiii8,  7  W^at.  109,  110 ;  Hopkins  vs.  Hopkins, 
10  JoAn8.  380,  381 ;  Carro«  vs.  Norwood,  1  jff.  <fc  »A.  172 ;  3  i  ft.  27 ;. 
Beall  vs.  7>ynn,  ^  H.  ds  J.  351. 

jBa«8,  in  reply,  cited,  on  the  1st  exception,  Hawkins  vs.  Hanson,  1 
J7.  &  McH.  528 ;  Dorsey  vs.  Hammond,  1  H.  &  J.  193 ;  ^ucAanan  vs. 
iSttftkirf,  3  i  ft.  329,  339 ;  Lodge  vs.  i>e,  6  OanoA,  237 ;  i^oe,  ex  dem. 
Berkely  vs.  JircAftwAop  of  York,  6  ^cwf,  105,  106;  Barr  vs.  ©rate,  4 
Wheat.  221 ;  4  Ttfatc*^  Rep.  till;  1  Sawnd.  ^u.  7, 51 ;  Hopkins  vs.  Xe<j,  a 
WAeaf.  113;  Chirac  vs.  Reinecker,  11  Wheat  296;  Outram  vs.  ilfore- 
trood,  3  J^a«t,  346.  On  the  2d,  to  iinder^on  vs.  Foulke,  2  H.  &  0.  353, 
356,  367,  359;   !fcem«  vs.  Brewer,  lb.  401. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  In  the  argnment 
of  this  canse,  several  points  have  been  brought  into  view  by  the 
counsel  for  the  appellant,  which  cannot  be  noticed  in  the  decision. 
The  ejectment  was  tried  in  1826,  of  course,  is  embraced  by  the  Act 
of  1825,  ch.  117,  and  this  Court  can  only  review  such  questions  of  law, 
as  were  acted  on  by  the  Court  below.  In  the  first  bill  of  exceptions,  the 
only  question  decided  by  the  Court  below,  was  that  the  deed  from 
Young  to  Scott,  made  in  1803,  under  the  evidence  offered,  conveyed 
no  title  to  the  said  Scott ;  and  in  •  the  second  bill  of  excep-  ^  ^ 
tions,  the  Court  decided  upon  the  question,  whether  the  jury  1*  • 
might  presume  from  the  evidence,  that  the  sale  reported  by  the  trus- 
tee, under  the  decree  of  Chancery,  was  finally  ratified  and  confirmed. 

By  the  recitals  in  the  deed  of  1803,  it  appears,  that  French  and 
Touug  were  appointed  by  the  Court  of  Chancery,  trustees,  to  sell 
certain  real  estate  of  John,  Robert,  and  William  Gary — that  the  said 
trustee  did  expose  to  sale  the  said  real  estate,  and  that  George  Scott 
became  the  purchaser  of  part,  and  has  paid  the  purchase  money.  It 
then  states  that  French  was  dead,  and  that  Young,  in  virtue  of  the  de- 
cree of  the  Court  of  Chancery,  did  convey  to  the  said  Scott,  his  heirs 
and  assigns,  for  ever,  lots  No.  1,  2,  and  5,  beiug  part  of  a  tract  of 
land  called  ^^  the  Besurvey  on  Panmure,  and  Zero,"  &c. 
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This  deed  clearly  shews  on  the  face  of  it,  the  character  in  which 
French  and  Toung  acted ;  and  to  give  it  legal  effect  and  operation 
as  a  deed  under  the  decree  of  the  Court  of  Chancery,  a  copy  of  the 
record  ought  to  have  been  prodaced,  to  shew  the  trust  reposed  in 
them,  and  their  legal  performance  of  it.  Although  this  deed  could 
not  have  legal  operation  as  a  deed  nnder  the  decree  of  Chancery, 
without  producing  a  record  of  the  proceedings,  it  shall  b^  taken 
most  strongly  against  the  grantor,  and  if  he  had  a  legal  interest  in 
the  land,  that  could  be  transferred  by  an  ordinary  deed  of  bargain  and 
sale,  the  Court  ought  to  give  it  effect  as  such. 

On  the  8th  of  August,  1791,  the  legal  estate  in  both  Panmare,  and 
the  liesurvey  on  Pan  mure  was  vested  in  John,  Eobert,  and  William 
Cary,  and  by  a  deed  of  that  day,  they  conveyed  to  French  and 
Young,  as  joint  tenants,  in  fee,  the  tracts  of  land  called  Zero,  and 
Panmure,  containing  375  a^res,  and  part  of  Palentine,  in  trust,  &c. 
By  this  deed,  the  legal  estate  in  Panmure  was  vested  in  French  and 
Young,  as  trustees,  in  joint  tenancy.  Although  they  were  trustees, 
yet  the  legal  estate  vested  in  them  jointly,  and  either  could  at  law, 
convey  his  undivided  moiety  in  the  •  land.  The  land  having 
^^^  been  sold  by  French  and  Young,  if  French  died,  Young  coald 
convey  the  whole  interest  in  the  land  to  the  purchaser.  If  French 
was  alive,  still  as  Young  was  seized  as  joint  tenant  in  fee,  of  an  un- 
divided moiety  with  French,  by  his  separate  deed  of  1803,  all  Young's 
legal  estate  passed  to  Scott,  the  grantee. 

The  land  in  dispute  in  this  ejectment,  is  lot  No.  1,  part  of  the  Re- 
survey  on  Panmure;  and  to  make  the  deed  of  1803  available  to  the 
plaintiff',  it  must  convey  an  interest  not  only  in  Panmure,  but  in  lot 
Ko.  1,  part  of  the  Eesnrvey  on  Panmure.  Whether  it  has  this  effect, 
must  depend  entirely  on  the  legal  operation  of  the  deed  of  1791. 

This  deed  conveys  Panmure,  containing  375  acres,  without  giving 
any  description  of  the  land  intended  to  be  conveyed,  by  courses  and 
distances  expressed  in  the  deed.  If  there  is  nothing  to  aid  the  legal 
operation  of  this  deed,  it  can  only  convey  Panmure;  for  certainty, 
a  deed  for  one  tract  of  land,  cannot  per  se,  convey  another  tract. 
Ko  testimony  has  been  introduced  to  shew,  that  Panmure  and  the 
Besurvey  on  Panmure,  are  the  same  tract,  but  called  by  different 
names,  and  as  before  observed,  no  description  of  the  land  intended  to 
be  conveyed,  by  courses  and  distances,  is  given  in  the  deed,  to  ex- 
tend the  land  beyond  that  conveyed  by  name.  The  number  of  acres 
in  the  deed,  being  more  than  Panmure  contains,  cannot  alone  effect 
that  object,  and  the  reference  to  the  patents,  in  legal  intendment, 
can  only  relate  to  the  patents  of  Zero,  and  Panmure. 

It  has  been  supposed,  the  location  of  the  deed  of  1791,  on  the  plots, 
not  being  counter-located  by  the  defendants,  is  an  admission  by 
them,  that  Panmure,  and  The  Eesurvey  on  Panmure,  are  but  one 
tract  of  land.  A  location  of  a  tract  of  land,  by  one  party  in  eject- 
ment not  counter-located  by  the  other,  admits  the  location  to  be 
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eorrect — ^that  is,  that  the  land  is  correctly  described  ou  the  plots ;  but 
it  does  not  admit  the  title  to  the  land  thus  located — this  must  still 
be  proved.  To  recover  in  ejectment,  when  defence  is  taken  on  war- 
rant, the  plaintiff  must  shew  the  true  position  of  the  land  *  by  -  ^^ 
location,  and  also,  that  he  has  a  legal  title  to  the  land  thus  ^^^ 
located.  The  admission  in  this  case  to  the  greatest  extent,  is  only, 
that  the  deed  of  1791,  is  correctly  laid  down  by  the  plaintiff,  on  the 
plots;  but  still  requires  him  to  shew  that  this  deed,  by  its  legal 
operation,  conveyed  the  lands  thus  located.  The  deed,  from  any 
thiug  that  appears  in  this  record,  could  only  convey  to  the  grantees, 
Panmure,  according  to  the  lines,  metes,  and  bounds,  of  that  land,  and 
as  Young's  title  was  derived  from  that  source  alone,  his  deed  of  1803, 
coald  transfer  no  title  to  the  land  in  controversy  in  this  ejectment, 
that  being  part  of  the  Besurvey  on  Panmure,  and  not  included 
within  the  lines  of  the  original  tract.  We  concur  in  opinion  with  the 
Court  below,  that  the  deed  of  1803,  conveyed  no  title,  that  could 
avail  the  plaintiff  in  this  ejectment. 

The  Court  having  decided  against  the  plaintiff  as  to  the  operation 
of  the  deed  of  1803,  under  the  evidence  then  offered,  he,  in  addition 
to  that  contained  in  the  first  bill  of  exceptions,  produced  a  copy  of 
the  record  of  the  proceedings  in  Chancery — a  petition  to  the  Chan- 
cellor, by  Ariana  French,  and  the  order  of  the  Chancellor  thereon. 
He  then  prayed  the  opinion  and  direction  of  the  Court  to  the  jury, 
that  they  may,  and  ought  to  presume,  from  the  facts  given  in  evi- 
dence in  the  cause,  that  the  return  of  sales,  as  reported  by  the  trus- 
tees in  the  proceedings  in  Chancery,  were  finally  ratified  and  con- 
firmed. The  Court  were  divided  in  opinion,  and  did  not  grant  the 
direction  as  prayed  for  by  the  plaintiff. 

It'appears  from  the  record  of  the  proceedings  in  Chancery,  that  a 
petition  was  filed  by  John,  Eobert  and  William  Carey,  and  French 
and  Young,  praying  the  Chancellor  to  appoint  French  and  Young 
trustees  to  sell  certain  real  estate  that  had  been  conveyed  to  them 
by  the  said  Careys  in  trust.  That  a  decree  passed  accordingly. 
That  French  and  Young,  as  trustees  under  this  decree,  sold  the  said 
real  estate,  and  George  Scott  became  the  purchaser  of  part  of  the 
aame.  A  report  of  this  sale  was  returned  to  the  *  Chancellor, 
who,  on  the  31st  of  October,  1795,  passed  an  order  of  confir-  '-^^ 
mation,  m«t,  &c.,  but  it  does  not  appear  from  the  record  that  the  re- 
port of  the  sale  was  finally  ratified  and  confirmed. 

The  law  is  well  established,  that  facts  to  aid  a  title  may  in  some 
cases  be  presumed,  and  the  question  now  presented  to  us  is  whether 
the  evidence  in  this  cause  was  sufficient  to  justify  the  jury  in  pre- 
suming the  report  of  the  trustees  was  finally  ratified  and  confirmed. 

The  decree  was  passed  in  the  year  1795 ;  the  sale  under  that  de- 
i^ree;  the  report  of  the  trustee  was  returned;  and  the  order  of  con- 
firmation, nmj  &c.  all  in  that  year.    The  deed  from  Young  to  Scott, 
in  1803,  and  this  ejectment,  was  tried  in  1826.    At  least  thirty  years 
6*  2  a.  &  J. 
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elapsed  between  the  order  nisi  and  the  trial  of  the  cause,  and 
twenty-two  years  between  the  deed  to  Scott  and  the  trial. 

The  decree  in  express  terms  directs  that  no  deed  shall  be  given 
until  the  report  of  sales  shall  be  finally  ratified  and  confirmed,  and 
the  purchase  money  paid.  It  is  not  to  be  intended  the  trustee  dis- 
regarded this  injunction.  He  had  no  interest  in  violating  it,  and 
the  law  will  always  lean  to  the  presumption  that  a  trustee  has  faith- 
fully executed  his  trust.  Here  is  a  deed  under  the  decree  of  Chan- 
cery which  ought  not  to  have  been  made,  unless  the  report  had  been 
finally  confirmed ;  and*npon  the  hypothesis  that  the  report  was  fi- 
nally confirmed,  is  the  only  fair  way  to  account  for  it.  This  pre- 
sumption is  strongly  sustained  by  the  other  evidence  in  the  cause. 
The  petition  of  Ariana  French,  although  not  of  itself  suiBcient  to 
create  the  presumption,  may  be  called  in  aid  of  other  evidence  to 
efibct  that  purpose.  This  petition  was  filed  in  1803,  the  same  year 
in  which  the  deed  was  executed,  and  but  a  few  years  after  the  order 
of  confirmation,  nisi.  It  was  almost  a  cotemporaneous  act  with  the 
deed.  This  petition  states  the  decree  of  the  Chancellor;  the  report 
of  sales  made  under  that  decree;  that  the  report  had  been  finally 
ratified  and  confirmed,  and  that  Scott,  the  purchaser,  was  ready  to 
I  Qi  ^^^  ^^^  purchase  *  money.  It  further  states,  that  Archibald 
'^,^  Orme  was  entitled  to  part  of  the  purchase  money,  the  pro- 
ceeds of  the  sale  under  the  decree  of  Chancery,  and  prays  the  peti- 
tioner (from  the  flEKitR  stated  in  her  petition)  may  be  substituted  in 
the  place  of  Orme,  and  that  the  trustee  may  be  directed  to  pay  her 
claim.  The  Chancellor,  in  his  oi*der,  says  he  has  considered  the  pe- 
tition with  the  vouchers  and  proofs  therewith  filed,  and  directs  the 
[>etitioner  to  be  substituted  in  the  place  of  Orme. ,  It  may  be  true 
that  this  substitution  might  have  been  directed,  although  no 'pro- 
ceedings had  taken  place  to  sell  the  land ;  but  when  the  petitioner 
states  the  proceedings  as  the  foundation  of  her  claim,  and  the  Chan- 
cellor declares  he  had  considered  the  petition  with  the  vouchers  and 
proof  therewith  filed,  is  it  not  fair  to  conclude  he  was  satisfied  of  the 
truth  of  the  facts  as  stated  in  the  petition  ?  It  was  then  a  recent 
transaction,  and  in  his  own  Court.  ^ 

In  1804,  an  action  of  ejectment  was  instituted  by  Scott,  the  grantee 
in  the  deed  of  1803,  against  Robinson  Eastburn  (who  was  originally 
the  defendant  in  this  ejectment,)  to  recover  the  same  land  now 
claimed.  This  case  was  tried  in  1808,  when  there  was  a  verdict  for 
the  plaintiff,  judgment,  and  a  writ  of  possession.  In  both  ejectments 
the  defenc^e  was  taken  on  warrants,  and  the  defendant  took  defence^ 
not  for  all  the  land  claimed,  but  only  for  so  much  thereof  as  was  in- 
eluded  within  the  lines  of  other  tracts.  The  possession  of  a  great 
part  of  the  land  intended  to  l>e  conveyed  by  the  deed  of  1803,  has, 
from  that  time,  been  in  the  grantee  named  in  the, deed,  and  those 
who  claim  under  him,  and  only  part  has  been  disputed  as  being 
within  the  lines  of  other  tracts. 
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When  we  view  the  whole  evidence,  the  presumption  appears  irre- 
sistible that  all  was  done  in  Chancery  that  was  necessary  to  give 
legal  effect  to  this  deed  under  the  decree.  This  was  a  judicial  sale, 
the  purchase  money  Ixma  fide  paid,  and  every  fair  legal  presumption 
ooght  to  be  allowed  to  sustain  it. 

Judgment  reversed^  and  procedendo  awarded. 


•  Glenn,  Trustee  of  Pease  vs.  Von  KAPFF.-r-June,  18;i0.    132 

An  insolvent  debtor  who  has  obtained  his  final  discharge,  and  released  to 
his  trustee  all  his  interest  in  the  property  in  dispute,  and  residue  of  his 
estate  after  paying  his  debts  is  a  competent  witness  in  an  action  in  whi6h 
his  trustee  is  plaintiff,  to  prove,  that  at  the  time  a  certain  deed  was  exe- 
cuted by  such  witness  and  his  partner  to  the  defendant,  who  was  their 
creditor,  they  contemplated  becoming  insolvent  debtors,  and  apprised 
the  defendant  of  such  intention,  who  advised  them  to  make  such  deed, 
and  then  apply  for  the  benefit  of  the  insolvent  laws,  and  promised  to 
aid  them  thereafter,  though  the  effect  of  such  testimony  would  be  to 
avoid  his  deed,  under  our  insolvent  system,  (a) 

Appeal  from  Baltimore  County  Court.  Action  of  trover.  The 
declaration  stated  that  the  plaintiff  (now  appellant,)  on  the  29th 
of  June,  1824,  was  lawfully  possessed,  as  of  his  own  property, 
of  the  lease  of  two  small  brick  buildings,  and  one  frame  build- 
ing and  shed,  and  one  steam  boiler,  &c.  and  sundry  other  articles 
then  contained  in  the  said  brick  and  frame  building  and  shed, 
of  great  value,  &c.  and  being  so  possessed  thereof,  he  after- 
wards, to  wit,  &c.  casually  lost  the  said  lease,  and  the  above  recited 
and  enumerated  goods,  &c.  out  of  his  possession;  and  the  same 
afterwards,  &c.  came  to  the  possession  of  the  defendant,  (the  appel* 
lee)  by  finding.  Yet,  &c.  The  defendant  pleaded  not  guilty,  and 
issue  was  joined. 

At  the  trial  the  plaintiff  offered  in  evidence  the  petitions  and  in- 
solvent papers  of  Adriel  Pease  and  John  N.  Schultze.  The  petition 
of  Pease  to  the  commissioners  of  insolvent  debtors,  was  dated  7th 
January,  1824.  The  appellant  was  appointed  his  permanent  trustee, 
before  the  institution  of  this  suit,  and  Pease  was  finally  discharged 
by  the  County  Court,  under  the  Insolvent  Debtors'  Act,  on  the  25th 
September,  1824.  Similar  proceedings  were  proved  in  relation  to 
Scholtze;  and  also  that  the  various  articles  mentioned  in  the  decla- 
ration in  this  cause,  were  on  the day  of  January,  1824,  the  prop- 
erty and  in  possession  of  Pease  the  insolvent.  The  name  of  the  de- 
fendant was  not  mentioned  as  a  creditor  in  the  insolvent's  petitions 
and  papers. 


(a)  Cited  in  Beaiiy  vs.  Davis,  9  Gill,  220. 
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^  ^^  •  The  defendant  gave  in  evidence  certain  contracts  between 
*•'•'  him  and  the  insolvents,  which  need  not  be  stated,  and  the 
bill  of  sale,  dated  5th  January,  1824,  from  the  insolvents  to  him  for 
the  articles  mentioned  in  the  declaration.  The  plaintiff  then  called 
John  N.  Schultze,  one  of  the  parties  to  the  said  bill  of  sale,  who 
released  to  his  trustee  all  his  interest  in  and  to  said  property,  and 
to  any  residue  of  his  estate  which  might  remain  after  paying  his 
debts,  and  offered  to  prove  by  such  witness,  that  at  the  time  the 
said  bill  of  sale  was  executed,  Pease  and  Schultze  contemplated 
becoming  insolvent  indebtors,  and  apprised  the  defendant  of  such 
intention,  who  advised  them  to  make  the  bill  of  sale  to  him,  and  then 
to  apply  for  the  benefit  of  the  insolvent  laws ;  and  also  promised  to 
aid  them  as  soon  as  they  obtained  the  benefit  of  said  laws ;  and  that 
the  said  bill  of  sale  was  executed  with  intent  to  give  the  defendant 
an  undue  and  improper  preference  over  the  other  creditors  of  Pease 
and  Schultze,  and  every  of  them.  To  the  admissibility  of  which  wit- 
ness to  prove  all  or  any  of  the  above  facts,  the  defendant  objected, 
1st.  Because  the  said  witness  was  a  party  to  the  said  bill  of  sale,  and 
cannot  be  heard  in  a  Court  of  law,  to  impeach  his  own  deed ;  and  2d. 
Because  it  was  not  competent  for  him  to  give  evidence  to  show  that 
he  contemplated  being  or  becoming  insolvent,  within  the  view  of  the 
Acts  of  Assemblv  for  the  relief  of  insolvent  debtors.  And  the  Court 
[  Abgheb,  C.  J.,  and  Hanson,  A.  J.]  being  divided  in  opinion  as  to 
the  admissibility  of  the  said  witness  to  prove  the  aforesaid  facts,  the 
said  witness  was  rejected.  The  plaintiff  excepted ;  and  the  verdict 
and  judgment  being  against  him,  he  appealed  to  the  Court  of 
Appeals. 

This  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eablb, 
and  Mabtin,  JJ. 

Johnson  and  Friok^  for  the  appellant,  cited  Butler  vs.  Gooke^  Cow- 
per^s  Rep.  70 ;  ArchboWs  Digest,  435,  438 ;  Masters  vs.  Draytonj  2 
Term  Bep.  497 ;  Walton  vs.  Shelly,  1  Term  Rep.  496 ;  Bent  vs.  Bakery 
3  Term  Rep.  32 ;  Kenyon^s  Opinion,  34 ;  Pleasants  vs.  Pemherton^  2 
Dallas,  197 ;  Barring  vs.  Shippen,  2  JBinney,  164, 168 ;  Winton  vs.  Said- 
ler,  3  Johns,  Gas.  185 ;  Jackson  vs.  Frost  and  Haff,  6  Johns.  135 ;  1 
Philips^  Ev.  33,  34,  (note  a  ;)  Wilson  vs.  Lenox,  1  Granch,  201 ;  Ring- 
gold vs.  Tyson,  3  H.  &  J.  172;  3  Stark.  Evid.  17,  37;  Rands  vh. 
Thomas,  5  Maule  and  Sehc.  244;  2  Stark.  Ev.  298,  {noie  e;)  1  Harri- 
son^s  Index,  511,  513;  Howard  vs.  Mitchell,  14  Mass.  Rep.  241. 

Mayer  and  Learned,  for  the  appellee,  referred  to  the  Act  of  1805, 
ch.  110.  The  Act  of  1812,  ch.  77.  1»16,  ch.  121,  sec.  6.  They  con- 
tended, that  the  deed  to  the  appellee  did  not  give  praference,  so  as 
to  invalidate  it  under  the  Act  of  Assembly.  McMechen  vs.  Grundy 
and  Sons,  3  H.  dt  J.  185.  They  cited  likewise  Graves  vs.  Delaplaincj 
14  Johns.  146;   Wesley  vh.  Thomas,  6  H.  dt  J.  24 ;  2  Stark.  Evid.  211 ; 
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Severe  vs.  Leonard,  1  M€i8S.  91 ;  1  Bay  Rep.  17 ;  2  lb.  131 ;  Cantee  vs. 
Swrnter,  2  JBay  fi^M<*  Car.  i^ap.  93  5  1  AYarfc.  ^rtd.  206,  302. 

BucHANAT?,  G.  J.  delivered  the  opinion  of  the  Court.  Tt  is  a  set- 
tled, general  rule  of  evidence  in  this  State,  that  every  person  not 
interested  in  the  event  of  f  he  suit  is  a  competent  witness ;  the  objec- 
tion going  to  his  credibility  rather  than  to  his  competency.  Here 
the  suit  was  brought  ♦  by  the  trustee  of  an  insolvent  debtor ;  ^  q  . 
it  is  an  action  of  trover  for  certain  goods  held  by  the  defend-  '-^^ 
ant,  under  a  bill  of  sale  executed  to  him  by  the  insolvent,  two  days 
before  the  date  of  his  application  for  the  benefit  of  the  insolvent 
laws.  And  the  insolvent  himself,  being  produced  to  prove,  that  at 
the  time  of  executing  the  bill  of  sale  to  the  defendant,  (who  is  stated 
to  have  been  a  creditor,)  he  contemplated  becoming  an  insolvent 
debtor,  and  so  informed  him.  His  testimony  was  objected  to,  on  the 
ground  that  he  could  not  be  heard  in  a  Court  of  law  to  impeach  his 
own  deed,  and  his  testimony  was  rejected,  upon  a  misapprehension 
we  think  of  the  rules  of  evidence  before  stated,  as  prevailing  in  this 
State,  there  being  nothing  that  we  can  perceive,  to  exempt  it  from 
the  operation  of  that  rule.  The  party  offered  as  a  witness  having 
released  to  the  trustee  all  his  interest  in  the  property  in  dispute,  and 
in  any  residue  of  his  estate  which  might  remain  after  paying  his 
debts,  he  had  no  apparent  interest  in  the  event  of  the  suit,  and  the 
objection,  if  any,  was  to  his  credibility,  and  not  to  his  competency. 
This  as  a  general  rule  must  be  acceded  to  from  necessity,  if  not  for 
the  preservation  of  consistency  in  the  practical  application  of  the 
law  of  evidence. 

If  there  are  cases  in  which  a  man  shall  not  be  called  to  impeach 
or  invalidate  an  instrument  which  he  has  signed,  they  are  exce[>- 
tions ;  and  we  can  perceive  nothing  to  bring  this  case  within  the 
exception. 

By  the  insolvent  laws  a  deed  or  assignment  made  to  a  creditor  or 
security,  with  the  expectation  of  becoming  an  insolvent  debtor,  and 
with  the  intent  to  give  an  undue  preference  to  such  creditor  or  secu- 
rity, is  declared  to  be  void,  and  the  property  attempted  to  be  con- 
veyed or  assigned,  to  vest  in  the  trustee  of  the  insolvent  debtor. 
The  intention  of  the  insolvent  at  the  time  of  making  the  bill  of  sale 
in  question,  was  the  matter  proposed  to  be  proved,  and  that  lying  in 
his  own  breast,  and  being  a  matter  difficult,  if  ever  to  be  proved  in 
such  cases,  except  by  disclosures  by  the  party  himself,  it  would  seem 
to  be  a  case  peculiarly  fit  for  ♦  the  admission  of  his  testimony ;  -  ^^ 
and  we  think  the  Court  below  did  wrong  in  rejecting  it.  loO 

Judgment  reversed,  and  procedendo  awarded. 
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AxLEasE'B  Adm'rs  vs.  The  Maryland  Insurance  Company, 

June,  1830. 

Orders  for,  and  contracts  of  insurance  are  to  be  liberally  construed,  and 
with  reference  not  only  to  the  situation  and  circumstances  of  the  sub- 
ject-matter of  insurance,  but  also  of  the  parties  by  whom  the  insurance 
is  effected. 

So  an  application  for  insurance  from  Rio  de  la  Plata  to  Havana,  which  stated 
^^said  vessel  will  sail  from  La  Plata  in  the  course  of  this  month,''  made 
by  a  merchant  in  Baltimore,  to  an  insurance  company  there,  is  not  to 
be  regarded  as  a  technical  representation  of  the  time  of  the  vessel's 
departure,  but  as  a  statement  merely  of  the  belief,  or  opinion  of  the 
applicant,  that  she  would  sail  at  the  time  mentioned,  (a) 

In  an  action  on  a  policy  of  insurance,  the  question,  whether  the  risk  has 
been  materially  increased  by  the  sailing  of  the  vessel  on  her  voyage,  at 
one  time,  instead  of  another,  ought  not  to  be  submitted  to  the  jury, 
when  no  testimony  whatever  had  been  adduced  on  the  subject,  to  war- 
rant the  jury  in  drawing  such  a  conclusion. 

It  is  competent  to  offer  evidence,  whether,  according  to  the  custom  and 
usage  of  insurance  companies,  the  word  cargo,  in  an  order  for  insur- 
ance, would  be  considered  as  covering  live  stock,  (h) 

A  ]x>licy  on  cargo,  or  goods  and  merchandise,  will  not  cover  articles  which 
are  stowed  upon  deck. 

GKxkI  faith  and  fair  dealing  are  the  very  essence  of  the  contract  of  insurance, 
and  it  is  the  duty  of  the  assured  to  communicate  every  fact  which  can 
influence  the  mind  of  any  prudent  insurer  in  determining  whether  he 
will  underwrite  the  pplicy  at  all,  or  at  what  premium  he  will  underwrite 
it.  (c) 

The  word  cargo,  in  an  order  for  insurance,  does  not,  ordinarily,  cover  live 
stock:  but  if  live  stock  constitute  the  only  article  of  exportation  from 
the  port  from  which  the  vessel  carrying  the  insured  property  is  to  sail, 
to  the  port  to  which  she  is  destined ;  or  if,  according  to  the  mercantile 
usage  of  the  place  of  effecting  the  insurance,  the  word  cargo  is  under- 
stood CO  cover  live  stock,  then  an  insurance  under  that  general  denomi- 
nation, will  cover  live  stock. 

The  existence  of  such  usage,  when  evidence  is  offered  for  and  against  it,  is 
a  question  exclusively  for  the  jury. 

Uniformity  of  decision  among  the  several  States  of  the  Union,  on  questions 
connected  with  contracts  of  insurance,  is  of  vast  importance  to  the 
mercantile  community;  and  that  consideration  alone,  in  the  absence  of 
all  motive  or  obligation  to  embrace  a  contrary  doctrine,  should  induce 
the  sanction  of  principles  established  in  the  other  States. 

'         ♦  Appeal  from  Baltimore  County  Court.    This  was  au 
*•*•    action  of  covenant  of  a  policy  of  insurance.    It  is  the  same 


(a)  Approved  in  Augusta  his,  Co,  vs.  Abbott^  12  Md.  875. 
(6)  See  Allegre  vs.  Ins.  Co.  6  H.  &  J.  387,  note. 

(c)  Approved  in  Allegre  vs.  Ins.  Co,  8  O.  &  J.  201;  Ins.  Co.  vs.  Alhott^  12 
Md.  874. 
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-case  which  was  before  the  Court  of  Appeals  at  June  Term,  1825, 
when  the  then  judgment  was  reversed,  and  the  record  remitted  to 
the  Court  below,  with  a  writ  of  procedendo.  ^  H.  &  J.  408.  The 
death  of  the  plaintiff  below  was  suggested,  and  his  administrators, 
(the  now  appellants,)  made  plaintiffs,  &c. 

1.  At  the  new  trial  the  plaintiffs  offered  in  evidence  the  policy  of 
insurance  upon  which  this  action  was  brought,  entered  into  by  the 
defendants  (the  appellees)  on  the  23d  of  May,  1820.  The  sum  sub- 
scribed to  be  insured,  was  $6,000.  The  policy  stated,  that  ^'whereas 
J.  B.  A.  Allegre,  for  the  concerned,  doth  make  insurance,  and  cause 
himself  to  be  insured,  lost  or  not  lost,  at  and  from  Bio  de  la  Plata  to 
Havana,  with  liberty  of  Martinico,  upon  all  kinds  of  lawful  goods  and 
merchandises,  laden,  or  to  be  laden,  on  board  tl^e  good  brig  called  the 
EugeDe,  whereof is  master  for  this  present  voyage,  or  whoso- 
ever else  should  go  for  master  in  the  said  vessel.  Beginning  the 
adventure  upon  the  said  lawful  goods  and  merchandises,  from  and 
immediately  following  the  loading  thereof  on  board  of  said  vessel,  at 
Bio  de  la  Plata  aforesaid,  and  so  shall  continue  and  endure,  until  the 

said  goods  and  merchandises  shall  be  safely  landed  at aforesaid, 

&c.''  The  policy  was  in  the  usual  form,  the  assured  having  paid  after 
the  rate  of  5  per  cent,  for  the  assurance.  Thei'e  was  a  clause,  that 
in  case  of  loss,  such  loss  to  be  paid  in  90  days  after  proof,  &c.  And  if 
any  dispute  should  arise  relating  to  a  loss,  it  should  be  referred  to 
two  persons,  &c.  The  second  article  of  the  memorandum  at  the  foot 
of  the  policy  is,  ^Hhat  if  the  above  vessel,  after  a  regular  survey, 
shall  be  condemned  for  being  unsound  or  rotten,  the  company  shall 
not  be  bound  to  pay  their  subscription  to  this  policy."  The  plain- 
tiffs also  gave  in  evidence,  that  the  brig  Eugene  sailed  from  Monte 
Video,  on  the  Eiver  La  Plata,  on  the  12th  of  July,  1820,  for  Havana, 
laden  with  106  mules,  and  4  jackasses,  belonging  *  to  Charles  ^  ^^ 
A.  Chalumeau,  for  whom  the  said  insurance  was  effected;  ^^^ 
that  the  said  brig  was  in  all  respects  seaworthy ;  and  that  in  the  pro- 
gress of  her  said  voyage,  she  encountered  tempestuous  weather,  by 
which  she  was  much  damaged,  and  the  mules  and  jackasses  all 
killed,  except  10  mules ;  that  the  said  brig  was  compelled,  by  the 
damage  aforesaid,  and  the  violence  of  the  winds  and  waves,  to  put 
into  Bio  de  Janeiro,  where  she  was  duly  and  regularly  surveyed,  and 
ascertained  to  be  unworthy  of  being  repaii^ed,  and  thereupon  sold; 
and  that  the  said  remaining  10  mules  were  also  thereupon  sold;  and 
farther  proved,  that  the  insured  thereupon  duly  abandoned  the  cargo 
aforesaid  to  the  defendants.  The  plaintiffs  also  read  in  evidence  by 
consent,  the  protest,  and  other  documents.  The  protest  was  made 
am!  sworn  to  by  the  master,  mate,  and  two  of  the  seamen  of  the 
brig  Eugene,  before  the  Vice  Consul  of  the  United  States  of  America, 
for  the  port  of  Bio  de  Janeiro,  on  the  19th  of  August,  1820,  detailing 
miuutely  all  the  particulars  of  the  shipment  of  the  cargo  on  board 
the  vessel,  her  sailing  on  the  voyage,  and  the  loss  sustained.    At  the 
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same  time,  before  the  said  Vice-Consal,  the  master  called  for  regalar 
surveys,  by  good  and  capable  men,  &c.  Then  follows  a  bill  of  lading, 
dated  the  8th  Jaly,  1820,  signed  by  the  master  of  the  brig  Eagene, 
and  by  whom  was  shipped  from  Monte  Yideo,  and  bound  to  Havana, 
106  mules  and  4  jackasses.  Also  an  account  of  the  sale  of  the  brig 
Eugene,  condemned,  as  unworthy  of  repairs.  Also  an  account  of 
sales  of  the  cargo  of  said  brig.  The  plaintiffs  further  read  in  evi- 
dence sundry  depositions  of  witnesses,  taken  and  returAed  under  a 
commission  issued  for  that  purpose  from  Baltimore  County  Court,  to 
certain  persons,  named  as  commissioners,  at  Rio  de  Janeiro;  but  as 
the  questions  decided  by  the  Court  below  do  not  seem  to  depend 
upon  the  testimony  taken  under  the  commission,  which  was  as  to  the 
condition  of  the  vessel  on  her  arrival  at  Rio  de  Janeiro,  and  the 
injury  she  had  sustained,  and  as  to  the  survey  made  of  the  vessel, 
and  whether  she  could  not  have  been  repaired,  &c.  it  is  omitted. 

^  •  The  defendants  then  read  in  evidence,  by  consent,  the  in- 

1  oH  voice  of  the  cargo  put  on  board  the  vessel,  and  an  account  of 
the  charges  and  expenses  incurred  with  the  mules  and  asses,  bought 
as  a  cargo  for  the  brig  Eugene,  on  aecount  of  Capt  C.  A.  Chalumeau, 
viz. :  107  mules  and  4  asses,  which,  with  the  expenses,  &c.  amounted 
to  $795.50;  which  cargo  remained  on  board  on  account  of  the  above 
mentioned  captain.  Signed,  Monte  Video,  the  3d  June,  1820.  The 
defendants  also  offered  in  evidence  the  following  order  for  insurance^ 
whereon  the  said  policy  was  founded.  ^^  Baltimore,  23d  May,  1820. 
Gentlemen, — Insurance  is  wanted  for  account  of  the  concerned,  at 
and  from  Rio  de  la  Plata  to  Havana,  with  Liberty  of  Martinico,  on 
the  cargo  of  the  brig  Eugene,  Charles  A.  Chalumeau,  master,  valued 
at  $6,000.  Said  brig  will  sail  from  La  Plata  in  the  course  of  this 
month.  What  will  be  the  premium  !  J.  B.  A.  Allegre."  "  6  p.  c." 
"Agreed,  J.  B.  A.  Allegre." 

The  defendants  then  prayed  the  Court  to  direct  the  jury,  that 
misrepresentation  in  a  material  fact,  whether  from  fraud,  mistake  or 
negligence,  equally  vitiates  the  contract,  whether  it  be  that  of  the 
insured,  or  his  agents;  that  every  representation  respecting  the  time 
of  the  sailing  of  the  ship  is  in  law  material;  that  the  representstion 
to  the  Maryland  Insurance  Company  is  positive  that  the  ship  will 
sail  in  May ;  and  the  plaintiff's  intestate,  having  himself  shown,  that 
she  did  not  sail  till  the  12th  of  July  following ;  if  the  jury  shall  be 
of  opinion  that  the  danger  of  the  voyage  was  increased  by  that  cir- 
cumstance in  any  degree,  however  small,  and  that  the  disclosure  of 
that  circumstance  to  the  defendants  was  of  a  nature  to  have  influ- 
enced their  judgment  in  any  degree,  however  small,  either  in  taking, 
or  declining  the  risk,  or  in  enhancing  the  premium  to  however  small 
an  amount,  this  misrepresentation  was  a  material  one,  which  avoids 
the  contract  of  insurance,  and  the  plaintiffs  are  not  entitled  to  re- 
cover on  that  policy ;  and  the  law  is  the  same,  although  this  misrep- 
resentation on  the  part  of  the  plaintiff's  intestate  might  have  been 
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innocently  made  |by  *  him,  in  ignorance  of  the  trne  state  of  ^  .  ^ 
the  facts,  that  then  the  plaintiffs  are  not  entitled  to  recover.  »*^ 
Which  opinion  and  direction  the  Court,  [Hanson,  A.  J.]  refused  to 
give,  unless  the  risk  was  materially  increased  by  the  vessel  not  sail- 
ing at  the  time  represented ;  and  with  this  qualification,  gave  the 
direction  prayed  for.    The  plaintiffs  and  defendants  both  excepted. 

2.  The  defendants  then  called  a  witness,  who  stated  that  be  was 
amerchant  of  long  standing,  and  hail  been  a  member  of  some  one  of 
the  insurance  offices  in  Baltimore  from  their  first  establishment;  and 
asked  him  whether,  according  to  the  usage  and  custom  of  insur- 
ance companies,  the  above  order  for  insurance  would  be  considered 
as  covering  live  stock  ?  To  which  question  the  plaintiffs  objected. 
Bat  the  Court  overruled  such  objection,  and  permitted  the  question 
to  be  asked.    The  plaintiffs  excepted. 

3.  The  plaintiffs  then  offered  in  evidence,  that  mules  and  jackasses, 
in  1820,  and  for  many  years  before,  were  a  common  article  of  com- 
merce and  export  from  the  river  La  Plata.  That  they  were,  during 
the  times  aforesaid,  the  chief  articles  of  commerce  between  the 
river  La  Plata  and  Martinico ;  and  that  there  was  a  trade  in  mules 
in  1820,  from  La  Plata  to  the  West  Indies  generally.  The  witness 
stated,  that  he  kuew  nothing  of  the  commerce  in  mules  between  La 
Plata  and  Havana  particularly,  except  from  his  personal  knowledge, 
which  is  confined  to  the  following  cases :  He  was  at  the  river  La 
Plata  in  March,  1820,  and  saw  a  vessel  sail  from  that  river  loaded 
with  mules,  and  saw  her  afterwards  arrive  at  Havana — it  was  the 
British  brig  Palmyra.  He  believes  her  tonnage  to  be  about  220  to 
230  tons.  She  sailed  with  170  to  180  mules,  and  arrived  with  only  33 
alive,  4  or  5  of  which  died  after  she  arrived.  He  saw  another  vessel, 
an  American  vessel,  sail  from  the  river  La  Plata  with  180  or  190 
males  bound  for  Havana.  The  witness  understood  her  destination 
from  her  captain.  The  witness  understood  that  he  afterwards  put 
into  Charleston  in  distress,  and  never  arrived  at  Havana.  The  mules 
on  •  board  the  Palmyra  were  stowed  in  two  rows  on  the  upper 

and  lower  decks.  Enseanado,  on  the  river  La  Plata,  is  the  **  * 
principal  port  for  exporting  mules.  All  mules  from  Buenos  Ayres 
are  embarked  at  Enseanado.  More  vessels,  while  the  witness  was 
at  Enseanado,  loaded  with  jerked  beef  and  tallow,  than  mules ;  but 
the  vessels  for  the  West  Indies  loaded  principally  with  mules.  The 
witness  was  at  Enseanado  and  Buenos  Ayres,  from  March  to  July, 
1820.  The  plaintiffs  also  offered  in  evidence,  by  another  witness, 
that  he  was  in  the  river  La  Plata  in  1822,  and  that  he  understood 
that  there  was  a  trade  in  mules  from  the  river  La  Plata  to  the  West 
Indies  generally,  and  principally  to  the  Windward  Islands ;  but  has 
no  knowledge  of  such  a  trade  to  Havana  particularly.  He,  himself, 
carried  a  cargo  of  jerked  beef  from  Monte  Video  to  Havana. .  He 
knows  of  no  instance  of  a  cargo  of  mules  from  the  river  La  Plata 
to  Havana.    But  there  might  have  been  vessels  loaded  at  Enseanado^ 
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aboat  18  miles  below  Baenos  Ayres,  which  is  the  principal  male  port 
OD  the  river  La  Plata.  The  witness  was  not  at  Enseanado.  They 
also  offered  in  evidence,  that  mules  sold  in.Martinico  at  9120,  and 
that  mules  from  the  Maine  sold  at  Jamaica  at  fix)m  $75  to  $160 — 
averaging  $130,  previously  to  the  introduction  of  steam  mills.  That 
the  mules  from  the  Maine  are  much  smaller  than  those  from  the  river 
La  Plata. 

The  defendants  then  offered  to  prove,  by  the  testimony  of  William 
Patterson,  who  had  been  engaged  in  trade  and  commerce  as  a  mer- 
chant in  the  City  of  Baltimore,  and  also  as  a  director  in  one  of  the 
insurance  companies  established  there,  that  a  general  policy  on 
cargo  does  not  embrace  a  cargo  of  live  stock,  or  animals,  according 
to  the  mercantile  understanding  and  interpretation  of  such  a  policy 
in  the  City  of  Baltimore,  and  that  when  live  stock  or  animals  are 
meant  to  be  insured,  they  are^always  insured  by  name,  and  that  a 
pinch  higher  premium  is  asked  than  for  an  ordinary  cargo  of  mer- 
chandise. The  insurers  consider  a  cargo  of  live  stock  more  danger- 
^  ^  ous  than  an  ordinary  dead  cargo,  and  *  would  charge  a  higher  * 
'^'^'^  premium  for  the  former,  than  the  latter.  And  upon  looking 
at  the  order  for  insurance  in  the  present  case,  he  said  that  he  would 
not  consider  it  as  an  application  to  insure  live  stock  or  mules ;  and 
he  believes  it  would  be  the  general  mercantile  understanding  of  the 
construction  of  such  order,  that  it  did  not  embrace  a  cargo  of  live 
animals.  They  also  offered  to  prove  by  Daniel  Howland,  another 
witness,  who  had  been  president  of  an  insurance  company,  and  a  di- 
rector for  more  than  twenty  years,  and  a  commander  of  a  vessel  for 
many  years  previous,  that  there  is  a  difference  between  ordinary 
cargoes  and  those  of  live  stock  or  mules,  in  the  price  of  transporta- 
tion, and  that  the  latter  are  considered  the  most  dangerous.  The 
insurers  would  make  a  difference  in  the  premium  they  would  ask, 
for  the  insuring  the  one  or  the  other  of  such  cargoes.  He  also  proved 
that  in  his  own  opinion  the  order  in  this  case  would  be  considered, 
as  intended  to  cover  only  ordinary  cargoes,  and  not  live  stock  or  ani- 
mals ;  and  that  he  believed  such  would  be  the  understanding  and 
usage  of  underwriters,  and  others  engaged  in  insurance,  of  the  sense 
and  meaning  of  the  terms  used  in  the  said  order.  They  further  of- 
fered to  prove  by  David  Winchester,  another  witness,  who  had  been 
a  president  and  director  of  an  insurance  company  in  Baltimore  up- 
wards of  25  years,  that  the  order  of  insurance  in  this  case  would  not, 
in  the  judgment  of  underwriters,  and  others  engaged  in  effecting 
insurances,  be  considered  as  covering  a  cargo  of  live  stock  or  mules. 
That  the  words  therein  used,  have  acquired  an  appropriate  sense 
between  insurer  and  assured,  by  which  they  are  underst(K>d  to  apply 
to  a  cargo  not  attended  with  any  extraordinary  perils,  and  are  not 
understood  to  apply  to  live  stock  or  mules;  and  that  the  premium 
which  would  be  asked  for  insuring  a  cargo  of  mules  would  be  higher 
than  for  insuring  an  ordinary  dead  or  inanimate  cargo.    They  also 
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offered  to  prove  by  Hngh  Birckhead,  a  director  of  one  of  the  insar- 
aDce  companies  in  Baltimore,  that  the  order  for  insurance  in  this 
case,  according  to  the  general  understanding  among  insurers,  and 
others,  *  in  Baltimore,  would  not  be  considered  as  an  ofter  -,^0 
to  insure  mules  and  jackasses;  that  the  difference  between  ^^^ 
a  cargo  of  live  stock  and  dead  goods  is  so  great  that  he  should 
consider  it  the  duty  of  the  insured  to  state  the  fact  that  live  stock 
was  intended  to  be  covered,  in  order  to  put  the  insurer  and  in- 
sured on  an  equal  footing;  and  that  the  difference  of  premium 
on  the  insurance  of  those  two  kipds  of  cargo  was  considerable. 
They  also  offered  to  prove  by  Henry  Thompson,  long  a  director 
in  an  insurance  company  in  Baltimore,  and  extensively  engaged 
in  commerce,  that  live  stock  is  always  considered  by  underwriters  as 
a  more  dangerous  cargo  than  dead  goods ;  and  the  premium  of  insur- 
ance is  much  higher  for  insuring  live  stock,  than  dead  cargo ;  and 
that  such  an  order  would  not,  in  his  opinion,  be  considered  as  an 
order  for  live  stock.  That  according  to  the  usage  of  merchants  and 
insurers,  the  danger  of  a  vessel,  in  the  transportation  of  mules  and 
live  stock,  is  greater  than  that  of  a  vessel  employed  in  carrying  a 
cargo  of  dead  goods ;  «nd  that  the  premium  would  be  enhanced  on 
a  vessel  carrying  mules  and  jackasses;  which  fact  the  defendants 
also  proved  by  the  testimony  of  the  said  Daniel  Rowland,  David 
Winchester,  and  William  Patterson. 

The  plaintiffs  then  offered  in  evidence,  by  competent  witnesses, 
long  acquainted  with  insurance  business,  and  with  the  usages  of 
trade  and  mercantile  understanding  in  matters  of  commerce,  that 
there  was  no  usage  of  trade  or  mercantile  understanding  which  ex- 
cluded mules  and  jackasses  from  the  general  term  of  cargo,  used  in 
an  order  for  insurance,  or  otherwise ;  and  that  there  was  no  usage 
of  trade  or  general  mercantile  understanding  in  Baltimore,  or  gene- 
ral understanding  among  the  insurers  in  Baltimore,  by  which  live 
stock,  or  mules  and  jackasses,  would  not  be  considered  as  covered 
by  a  general  insurance  on  cargo.  They  also  offered  in  evidence,  that 
the  term  cargo  in  the  aforesaid  order  for  insurance,  would  according 
to  the  mercantile  understanding  and  usage  of  trade,  among  the 
insurers  and  merchants  of  Baltimore,  be  considered  as  covering 
•  mules  and  jackasses.  They  further  offered  in  evidence,  -  - 
that  a  cargo  of  mules  and  jackasses  is  not  a  more  hazardous  '■^^ 
cargo  for  insurance  than  any  common  cargo ;  and  that  a  cargo  of 
males  does  not  increase  the  risk  of  the  vessel.  # 

The  plaintiffs  then  prayed  the  Court  to  direct  the  jury — 1st.  That 
if  the  jury  And  from  the  evidence  that  in  the  year  1820,  and  for  some 
years  before,  mules  and  jackasses  were  well  known  articles  of  exporta- 
tion from  Bio  de  la  Plata,  and  that  cargoes  of  them  were  about  that 
time  usually  exported,  and  had  been  tor  some  years  before,  usually 
exported  from  that  river,  then  the  omission  of  the  said  Allegro  to 
state  to  the  underwriters,  before  or  at  the  time  of  making  the  said 
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• 

insurance,  that  the  said  cargo  was  to  be  a  cargo  of  mules  and  jack- 
asses, is  not  such  a  concealment  as  will  vitiate  the  policy,  on  which 
this  suit  is  brought ;  unless  the  jury  shall  find  from  the  evidence,  that 
according  to  the  known  and  established  usage  of  trade  in  the  City 
of  Baltimore,  the  order  in  question  was  construed  and  understood 
not  to  comprehend  mules  and  jackasses  in  the  cargo  therein  men- 
tioned. 2d.  If  the  jury  find  from  the  evidence,  that  mules  and 
jackasses,  in  the  year  1820,  and  for  several  years  before,  were  usual 
articles  of  exportation  from  Bio  de  la  Plata  to  Martinico,  then  the 
omission  of  the  said  AUegre  to  represent  to  the  underwriters  that 
the  cargo  mentioned  in  the  said  order  for  insurance,  was  a  cargo  of 
mules  and  jackasses,  is  not  such  a  concealment  as  will  vitiate  the 
said  policy ;  unless  the  jury  find  from  the  evidence,  that  according 
to  mercantile  usage  and  understanding  in  the  City  of  Baltimore, 
the  word  cargo  in  the  said  oi*der  did  not  comprehend  mules  and 
jackasses.  Which  directions,  each  of  them,  the  Court  [Hanson, 
A.  J.]  refusf^d  to  give ;  but  gave  the  following  opinion  and  direction 
to  the  jury:  An  usage  of  trade  must  be  definite,  uniform,  certain^ 
sufficiently  long  established,  and  so  generally  known,  as  to  warrant 
the  conclusion  that  the  parties  contracted  in  reference  to  it.  This 
is  necessary,  in  order  to  be  obligatory  on  either  party.  First — ^There 
^Mm  is  i^o  Qsage  *  proved  that  the  word  cargo  necessarily,  in  mer- 
'-^^  cantile  understanding,  either  excludes  live  stock,  or  that  it 
includes  it;  nor  of  an  usage  that  a  greater  premium  would  be 
charged  on  an  insurance  on  mules,  than  on  a  dead  cargo.  Secondly^ 
There  is  no  evidence  of  an  usage  in  trade  of  mules  from  the  river 
La  Plata  to  Havana.  There  is  evidence  that  the  only  trade  from 
La  Plata  to  Martinique  is  in  live  stock;  and  if  the  voyage  insured  waa 
from  that  river  to  Martinique,  and  no  further,  the  policy  would  be 
good — ^the  underwriters  being  bound  to  know  the  trade  as  one  of 
an  established  usage.  But  the  terminus  of  the  voyage  was  the 
Havana;  and  no  usage  of  trade  in  mules  to  that  place  from  the  river 
La  Plata  being  proved,  the  underwriters  were  not  bound  to  know 
it,  from  the  circumstances  of  liberty  to  Martinique  being  stipulated 
in  the  policy,  and  consequently,  not  bound  to  inquire  about  the 
specific  nature  of  the  cargo.  The  insured,  therefore,  was  guilty  of  a 
concealment  fatal  to  the  policy,  provided  the  jury  believe,  that  the 
risk  was  materially  increased  by  the  cargo  being  of  mules,  instead 
of  a  dead  cargo.  We  say  materially,  because  if  all  of  a  cargo  was  a 
dead  one,  ^t  from  the  different  qualities  of  articles  of  commerce, 
one  commodity  must  be,  in  some  degree,  always  more  hazardous 
than  another.  A  cargo  of  buoyant  articles  would  not  abstract  the 
attention  of  the  crew  i^  a  storm  from  the  navigation  of  the  vessel, 
whereas  the  necessity  of  throwing  over  a  heavy  cargo,  for  the  pur- 
pose of  lightening  the  vessel,  might ;  but  such  a  slight  difference  in 
the  risk  would  not  vitiate  the  policy ;  because  contracts  of  insurance, 
being  contracts  of  indemnity,  are  to  be  construed  liberally,  in  order 
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to  get  at  the  trae  equitable  intentions  of  the  parties,  and  are  not  to 
be  settled  according  to  the  very  letter  of  the  contract,  and  rendered 
void  because  the  cargo  shipped  was  different  from  the  one  appear- 
ing on  the  face  of  the  policy,  technically  construed,  provided  all 
things  were  done  in  good  faith,  and  the  situation  of  the  parties  not 
essentially  changed,  by  a  cargo  beiug  mules,  instead  of  a  dead  cargo, 
even  if  no  usage  of  such  trade  existed ;  unless  the  risk  was  thereby 
materially  increased ;  and  this  is  the  only  question  open  to  the  jury, 
which  they  must  decide  from  the  evidence  they  have  heard  at  the 
bar.  The  plaintiffs  excepted;  and  the  verdict  and  judgment  being 
against  them,  they  appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Abgheb  and 

DOBSBT,  JJ. 

MayeTj  for  the  appellants.  1.  There  was  no  representation,  either 
in  a  real  or  technical  sense,  that  the  vessel  would  sail  in  May.  As 
the  agent  of  the  assured  *  and  the  underwriters  stood,  the  ,  ^  ^y 
agent  could  not  be  understood  as  stipulating  that  the  vessel  "^^  ' 
would  sail  in  May ;  he  did  not  say  he  would  warrant  her  doing  so. 
A  party  may  be  so  situated,  that  his  language  cannot  be  understood 
in  a  literal  sense.  HnbheU  vs.  Glover^  3  Campb.  313 ;  Bowden  vs. 
Vo/ughan^  10  JEiUt,  415 ;  Bryan  vs.  Featherstoney  4  Taunt  869 ;  Barber 
vs.  Fletcher^  Doug.  306.  A  representation  is  never  looked  upon  as  - 
a  part  of  the  policy,  and  does  not  affect  it,  except  in  cases  of  fraud. 
The  insured  need  not  prove  the  truth  of  all  his  representations ;  the 
underwriter  must  show  that  he  has  been  deceived.  Philips  an  In- 
suranccj  84.  2.  It  is  right  that  the  contracts  of  parties  should  be 
affected  by  the  usage  of  trade,  because  it  applies  to  both,  but  that 
is  not  like  suffering  insurance  companies  to  interpret  their  own  con- 
tracts. 2  Stark.  Ev.  448,  449,  450,  451.  3.  It  was  sufQcient  for  us 
to  show  that  goods  and  merchandise  include  all  articles  of  trade, 
and  that  mules  and  jackasses  are  articles  of  trade.  The  question  is 
not  as  to  the  variance  of  the  risk,  because  if  that  was  material,  then 
the  least  variance  would  be  as  fatal  as  the  greatest.  The  prayer  in 
the  third  exception,  was  on  the  ground  that  there  was  evidence  of  the 
usage  of  trade,  and  as  there  was  evidence,  it  was  for  the  jury  to  say 
whether  the  usage  we  contend  for  was  proved.  The  usage  attempted 
to  be  proved  was,  that  mules  and  jackasses  are  included  in  the  term 
cargo.  The  sense  of  terms  may  be  enlarged  in  policies  of  insurance. 
1  Marshall^  474,  475,  93,  323 ;  Phili'ps  on  Insurance,  66,  8^.  The  only 
circomstances  which  the  assured  are  bound  to  disclose,  are  those 
which  may  be  supposed  to  be  in  his  peculiar  knowledge.  When  the 
offer  for  insurance  is  ambiguous,  the  underwriter  is  bound  to  ask  an 
explanation ;  and  if  he  does  not,  the  construction  most  against  him 
shall  be  adopted.  Livingston  &  Oilchrist  vs.  Maryland  Insurance 
Company  J  7  Cranchj  535;  McLanahan  vs.  The  Universal  Insurance 
Compa/nyj  1  Peters  S.   0.  JR.  187.    There  can  be  no  concealment 
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except  as  to  a  collateral  fact.  Philips  on  Insurance,  80 ;  Boyd  V8« 
i^&  *  ^^^^**»  ^  Campb,  133.  It  is  not  necessary  to  give  informar 
^^^  tion  as  to  political  events,  or  whether  the  articles  are  contra- 
band of  war.  Skidmore  vs.  Desdoityy  2  Johns.  Oas.  77;  DuguetYS. 
Rhinelander,  lb.  476 ;  Seton  dt  Co.  vs.  LoWj  1  Johns.  Cos.  1 ;  Richard- 
son et  al.  vs.  Maine  Insurance  C&mpany,  6  Ma>ss.  Bep.  102;  Philips^ 
89,  90, 102,  108.  There  is  in  this  policy  a  memorandam  of  exoiBpted 
articles,  and  therefore  no  other  article  is  presumed  to  be  excepted 
to.  Insurance  for  whom  it  may  concern,  will  cover  all  interests. 
Buck  db  Hedriek  vs.  Chesapeake  Insurance  Companyy  1  Peters  S.  0.  J2. 
151. 

Meredith,  for  the  appellee.  The  question  is,  whether  the  represen- 
tation in  this  case  is  such  as  to  be  binding  on  the  parties;  its 
materiality  has  be^n  decided  by  the  jury.  A  representation  is  the 
affirmation  or  denial  of  a  fact.  PhilipSj  84.  The  order  for  insurance 
says,  that  the  brig  will  sail  from  La  Plata  in  the  month  of  May.  There 
is  a  distinction  as  to  the  representations  made  by  the  owner  of  the 
goods,  and  the  owner  of  the  ship.  Hubbard  vs.  Glover^  3  Gampb.  312, 
Representations  which  must  be  founded  on  expectation  or  calculation 
are  not  binding,  but  parties  are  held  to  the  truth  of  t>ositive  statements. 
Dennistown  et  al.  vs.  LiUie  and  al.  3  Blights  P.  R.  202.  A  representa- 
tion and  a  warranty  differ  in  this,  that  the  former  does  not  affect  the 
contract,  unless  it  be  of  a  material  fact;  but  warranty,  if  false,  des- 
troys the  contract.  Olover  vs.  Blacky  3  Buirr,  1394 ;  1  March,  313. 
There  are  many  articles  properly  termed  goods,  which  are  not  com- 
prehended under  the  general  terms,  goods,  wares,  and  merchandise, 
in  the  policy.  Brough  &  Wetmare,  4  Term  Rep.  206 ;  1  Marsh.  320. 
Articles  clearly  included  in  the  terms  goods,  are  not  covered  by  the 
policy,  if  exposed  from  their  situation,  to  peculiar  perils.  1  Marsh. 
320;  Lennox  VB.  United  Ins.  Co.  3  Johns.  Oas.  178;  1  OaineSj  44.  Those 
articles  which  from  their  nature  are  subject  to  detriment  or  diminu- 
tion in  value,  aro  not  to  be  considered  as  insured  against,  unless  the 
insurer  knows  of  them.  3  KenVs  Corn.  247 ;  French  Com.  CodCj  213. 
A  cargo  of  living  animals  must,  necessarily,  be  in  more  danger 
than  a  dead  cargo.  Woolcot  et  al.  vs.  Eagle  Insurance  Company,  4 
Pick.  Rep.  429 ;  3  Kenfs  Com.  221 ;  Carson  db  Smith  vs.  Marine  Ins. 
Co.  2  Wash.  Cir.  Court  Rep.  468. 

*  Evidence  that  mules,  &c.  with  other  articles,  were  ex- 
*^^  ported  generally  from  La  Plata,  cannot  affect  a  particular 
policy  of  insurance.  In  this  case  but  two  instances  are  proved  of 
shipments  of  such  articles  from  La  Plata  to  Havana,  and  these  can- 
not establish  a  usage.  1  Marsh,  186.  A  liberty  to  touch  does  not 
justify  trading  at  all  events,  if  delay  is  created.  United  States  vs. 
Paul  Shearman,  1  Peters^  Cir.  Court  Rep.  98 ;  Philips,  18, 16 ;  1  Mar- 
shallj  186,  320 ;  Park,  303,  304,  305 ;  Parker  and  others  vs.  Jones,  13 
Mass.  Rep.  173. 
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Wirtj  also  for  appellee.  We  insist  on  two  propositions.  1.  If 
there  is  in  tbe  record  anything  which  is  fatal  to  the  plaintiff's  re- 
covery, errors  by  the  Court  below,  in  other  respects,  will  not  induce 
this  Court  to  order  a  procedendo.  Turnpike  Co.  vs.  Barnes^  6  B.  dk 
J.  61.  2.  The  appellant  cannot  take  advantage  of  errors,  unless 
they  be  to  his  prejudice.  Tbe  question  in  the  first  exception  is  as  to 
the  effect  of  the  representation.  The  prayer  of  the  defendant  is, 
that  there  was  a  representation  as  to  the  time  of  sailing,  and  tbe 
Court  say,  that  if  tbe  variance  between  tbe  actual  sailing  of  the  ves- 
sel, and  the  time  mentioned  in  the  offer  for  insurance,  materially  in- 
creased the  risk,  then  it  avoided  the  policy. 

The  appellant  contends  that  this  was  not  a  representation ;  but 
every  positive  statement  as  to  tbe  time  of  sailing,  is  a  material  rep- 
resentation. 1  Marshall^  463.  And  every  material  representation, 
either  by  the  assured  or  bis  agent,  which  is  not  true,  destroys  tbe 
policy.  1  Marshallj  467,  454,  456;  Fitzherbert  vs.  Mathery  1  Term 
Sep.  12]  Doug.  247;  3  Bligh^e  Par.  Rep.  202;  4  Taunton^  869;  Bar- 
her  vs.  Fletcher^  Douglass^  306 ;  2  Stark.  455 ;  AUegre  vs.  The  Mary- 
land Insurance  Company^  6  H.  dt  J.  410,  411;  1  Philips*  Ev.  490; 
Phil.  <m  Ins.  18;  2  Stark.  Ev.  452;  Woolcot  et  al  vs.  Eagle  Insurance 
Gompanify  4  Pick.  433. 

Taneify  (Attomey^Gk^neral,)  in  reply,  referred  to  1  Marshallj  444, 
455,93,  note  a;  Livingston  vs.  Ins.  Co.  7  Grouchy  536;  WLanahun 
vs.  Ins.  Co.  1  Peters,  187 ;  2  Stark.  Ev.  449,  453 ;  iPOregor  vs.  Ins. 
Co.  1  Wash.  C.  C.  39 ;  Cox^s  Big.  385,  pi.  159 ;  Raborg  vs.  Bank,  1  H. 
Jt  Q.  231 ;  Martin  vs.  Bel.  Ins.  Co.  2  Wash.  C.  C.  255 ;  3  Kent  Com. 
247;  11  Petersdorfy  377 ;  Boyd  vs.  DuboiSy  3  Camp.  133 ;  Buck  vs.  Ins. 
Co.  1  Petersy  151;  2  Johns.  Cas.  77 ;  3  Camp.  133;  Phil,  on  Ins.  310. 

•  DoBSBY,  J.  delivered  tbe  opinion  of  tbe  Court.  Tbe  first 
exception  presents  tbe  question,  does  that  part  of  tbe  order  '■^^ 
for  insurance,  which  speaks  of  the  time  of  the  sailing  of  the  Eugene, 
amount  to  a  representation  f  Tbe  inquiry  is  simply  this :  is  Allegro 
to  be  understood  as  asserting  a  fact  or  expressing  an  expectation  or 
belief,  founded  on  facts  of  which  be  bad  knowledge  f  Give  to  this 
order  a  literal  -interpretation,  and  it  may  well  be  regarded  as  tbe 
assurance  or  staten^ent  of  tbe  fact,  that  the  brig  would  sail  sometime 
during  tbe  month  of  May.  But  instruments  or  contracts  of  this  kind 
are  to  be  liberally  construed,  and  with  reference  not  only  to  the  situ- 
ation and  circumstances  of  tbe  subject-matter  of  insurance,  but  also 
of  the  parties  by  whom  tbe  insurance  is  effected.  There  is  nothing 
iu  the  proof,  presented  by  the  record  in  this  cause,  to  shew  that  tbe 
risk  would  have  been  increased  by  tbe  departure  of  the  vessel  in 
July  instead  of  May.  Had  it  been  so  regarded  by  tbe  underwriters, 
it  is  probable  that  tbe  time  of  sailing  would  have  formed  one  of  the 
stipulations  in  tbe  policy.  In  tbe  absence  then  of  any  inducement 
to  make  a  representation  of  such  a  character  as  that  insisted  on  by 
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the  appellees :  when  too^  the  distance  of  the  port  of  departure  from 
the  place  of  insurance  was  so  great  as  to  render  it  most  improbable, 
if  not  morally  impossible,  that  the  assured  could  know  the  precise 
time  of  sailing,  would  it  not  be  more  rational,  more  equitable,  to  re- 
gard the  expressions  of  the  insured,  rather  as  the  emphatic,  confi- 
1  iti\  ^^^^  statement  of  •  a  matter  of  opinion  or  calculation,  than  as 
^^"  a  representation  in  its  technical  sense.  If  this  order  for  in- 
surance under  the  circumstances  in  which  it  was  drawn,  will  bear 
two  interpretations,  according  to  the  case  of  Livingston  and  Gilchrist 
vs.  The  Maryland  Insurance  Company^  7  Cranch^  536,  ^'  the  insurers 
ought  to  have  asked  an  explanation  and  not  substitute  their  own 
conjectures  for  an  alleged  representation."  If  the  insurers,  in  this 
case,  intended  to  exact  a  literal  compliance  with  the  statement  of 
the  time  of  sailing  in  the  offer  for  insurance,  they  should  have  made 
it  the  subject  of  a  warranty,  or  have  informed  Allegro  that  they  re- 
lied on  it  as  a  representation.  Had  the  statement  been,  that  the 
vessel  had  sailed ;  and  it  were  a  fact  of  which  its  knowledge  could 
be  imputed  to  the  insured,  it  might  perhaps  be  regarded  as  a  repre- 
sentation. But  in  this  case  a  future  event  is  spoken  of,  in  its  nature 
contingent,  and  of  which  the  party  speaking  could  not  possibly  pos- 
sess any  certain  knowledge.  As  supporting  the  view  here  taken  of 
this  subject.  Phil  Ins.  83,  84;  Christie  vs.  Secretan^S  T.  R.  192; 
Hubbard  vs.  Oover^  3  Campb.  312 ;  Bowden  vs.  Vaughan^  10  Uastj  415 ; 
Brice  vs.  Featherstone,  4  Taunt.  869.  and  Jendivine  vs.  Slade,  2  JEsp. 
B.  572,  may  be  referred  to.  Also  the  very  strong  case  of  Rice  and 
others  vs.  The  New  England  Marine  Ins.  Com.  4  Pick.  Rep.  439,  where 
Chief  Justice  Parker,  in  dehvering  the  opinion  of  the  Court,  emphati- 
cally states :  ^'  We  think  that  the  statement  of  the  day  on  which  a 
vessel  will  sail,  is  substantially  nothing  more  than  stating  an  expec- 
tation that  she  will  sail  on  that  day."  ^^The  most  positive  inten- 
tions to  sail  on  any  future  day,  amount  only  to  a  strong  expectation, 
for  it  must  depend  on  the  elements  and  other  causes  affecting  the 
sailing  of  vessels,  whether  such  intention  shall  be  executed  or  not. 
And  if  the  time  of  sailing  be  material  to  the  risk,  the  insurer  would 
be  as  likely  to  require  a  warranty,  that  the  vessel  would  sail  or  had 
sailed  on  the  day  proposed,  if  it  were  stated  positively,  as  if  stated 
only  as  an  expectation." 

^  ^  *In  opposition  to  the  above  references  must  perhaps  be  re- 
garded  the  case  of  Bennistown  and  others  vs.  Little  and  others^ 
recently  decided  on  appeal  to  the  House  of  Lords,  and  reported  in  3 
Bligh,  202.  But  of  this  case  it  may  be  said,  that  the  grounds  of  the 
decision  are  unsatisfactory,  and  indistinctly  stated :  and  that  view- 
ing it  even  in  the  light  of  conclusive  authority  in  this  case  as  to  the 
question  adjudicated,  it  is  by  no  means  decisive  of  the  point  now 
under  consideration,  as  presented  by  the  facts  in  this  record.  In 
that  case  the  statement  was,  the  Brilliant  will  sail  on  the  first  of 
May ;  the  fact  was  that  she  had  sailed  on  the  23d  of  April,  preced- 
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ing,  and  was  at  that  time  a  ^'  missiDg  vessel."  Tbe  assured  there 
appeared  as  owner  as  well  of  the  vessel  as  of  the  cargo,  both  being 
covered  under  the  same  policy.  And  upon  this  last  ground  the  Lord 
Chancellor  mainly  rests  his  opinion :  and  draws  the  distinction  be- 
tween the  case  before  him,  and  that  of  Bowden  vs.  Vaughan,  the  de- 
cision in  which  he  recognizes  and  sanctions.  In  the  case  before  us, 
the  policy  was  solely  on  the  cargo;  and  the  underwriters  had  no 
reason  to  presume,  that  the  owner  of  the  cargo  had  any  interest  in 
or  control  over  the  vessel.  The  question  now  to  be  settled,  therefore 
stands  unaffected  by  the  decision  in  3  Bligh.  < 

The  order  for  insurance  as  regards  the  time  of  sailing  being 
deemed  no  representation,  the  instruction  of  the  Court  to  the  jury, 
in  the  appellant's  first  bill  of  exceptions,  was  wrong  upon  two  grounds. 
First,  because  it  was  wholly  immaterial  to  the  issue  in  the  cause 
whether  the  risk  were  materially  increased  or  not,  by  the  sailing  of 
the  brig  at  a  diiferent  time  from  that  stated  in  the  order  for  insur- 
ance, such  statement  being  no  representation.  Secondly,  because 
the  Court  submitted  it  to  the  jury,  to  find  the  fact,  that  the  risk  had 
been  materially  increased,  when  up  testimony  whatever  had  been 
addaced  on  that  subject,  to  warrant  the  jury  in  drawing  such  a  con- 
dnsion. 

To  the  opinion  of  the  Court,  in  the  appellant's  second  bill  of  ex- 
ceptions, but  little  opi>osition  was  made  in  the  argument,  -^^ 
•and  to  the  admissibility  of  the  testimony  there  oflfered,  we  '^^^ 
are  aware  of  no  well  founded  objection. 

We  concur  with  the  County  Court  in  their  refusal  of  the  prayers 
of  the  appellants,  set  forth  in  their  third  bill  of  exceptions.  If  proof 
of  facts  were  requisite  to  djBmonstrate  the  far  greater  perils,  to  which 
a  live  cargo  is  exposed  in  a  sea  voyage  than  a  dead  cargo ;  the  result 
of  the  adventure  in  controversy,  and  the  testimony  given  in  this 
caase,  are  most  conclusive;  106  mules  and  4  jackasses  were  shipped 
on  board  the  Eugene.  By  tempestuous  weather,  which  to  a  dead 
cargo  would  have  occasioned  no  injury,  94  mules  and  all  the  jack- 
asses were  destroyed.  On  board  the  British  brig  Palmyra,  170  or 
180  mules  were  laden,  on  a  voyage  from  La  Plata  to  Havana ;  on  her 
arrival  at  the  port  of  destination,  but  33  were  alive ;  4  or  5  of  which 
soon  afterwards  died  ;  a  common  cargo  exposed  to  such  perils  would 
in  all  probability  have  escaped  uninjured.  In  transporting  a  cargo 
of  live  stock,  a  great  portion  of  it  is  stowed  upon  deck,  and  conse- 
quently subjected  to  casualties,  from  which  a  cargo  under  hatches  is 
wholly  exempt.  Indeed  so  much  greater  are  the  estimated  risks  to 
goods  on  deck,  than  to  those  in  the  hold,  that  double  the  premium 
of  insurance  is  demanded  for  the  former,  that  there  is  for  the  latter: 
and  on  account  of  this  great  diversity  in  the  amount  of  premium,  a 
policy,  on  "  cargo,"  or  "  goods  and  merchandise,"  will  not  cover  arti- 
cles which  are  stowed  upon  deck.  If  the  vessel  be  wrecked  or 
stranded,  the  chance  of  saving  a  dead  cargo,  is  far  greater  than  that 
7  2  a.  &  J. 
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of  saving  a  live  cargo.  In  fact,  the  disadvantage  to  the  assurer  at- 
tendant on  the  latter  risk,  which  are  not  incident  to  the  former,  are 
so  numerous  and  obvious  that  they  need  not  be  enumerated.  In 
compacts  then  of  which  good  faith  and  fair  dealing  are  the  very 
essence ;  where  it  is  said  to  be  the  duty  of  the  assured  to  communi- 
cate <<  every  fact  and  circumstance  which  can  possibly  influence  the 
mind  of  any  prudent  and  intelligent  insurer,  in  determining  whether 
he  will  underwrite  the  policy  at  all,  or  at  what  premium  he  will  under- 

write  it,"  •  ought  not  the  insured  to  be  informed  of  it,  where 
loo  liyg  stock  are  the  subject  of  insurance  T  There  is  no  rule  of 
law  or  decision  of  any  Court  of  this  State  or  elsewhere,  as  far  as  our 
researches  have  extended,  which  excuses  the  insured  from  making 
such  a  communication;  commercial  policy  enjoins  it;  justice  demands 
it;  as  far  as  the  testimony  in  this  case  goes,  the  usages  of  under- 
writers require  it,  and  the  highest  judicial  tribunal  in  a  sister  State, 
hath  adjudged  it  to  be  indispensable.  Should  we  then  hesitate  to 
adopt  it  ?  An  uniformity  of  decision  among  the  several  States  of 
the  Union,  on  subjects  of  this  nature,  is  of  vast  importance  to  the 
mercantile  community ;  and  that  consideration  alone,  in  the  absence 
of  all  motive  or  obligation  to  embrace  a  contrary  doctrine,  should  in- 
duce us  to  sanction  the  principle  established  in  one  of  the  most  en- 
lightened and  commercial  States  in  the  Union,  that  a  policy  on  cargo, 
goods  or  merchandise,  will  not  cover  live  stock.  The  adjudication 
alluded  to,  is  reported  in  4  Pick,  Rep.  429.  Talcot  Woolcot  et  al.  vs. 
Eagle  Insurance  Company,  If  it  had  been  in  proof  that  mules  or 
live  stock  were  the  only  articles  of  exportation  from  La  Plata  to 
Martinico  and  the  Havana,  this  would  give  a  new  aspect  to  the  case. 
It  would  not  then  be  necessary  for  the  insured  to  notify  the  insurer 
of  the  character  of  the  cargo.  That  fact  having  already  been  made 
known  to  him  from  the  nature  of  the  trade,  of  which  the  law  pre- 
sumes him  to  have  knowledge.  These  remarks  are  made,  as  applica- 
ble to  the  prayers  of  the  appellants,  and  with  reference  to  the  gene- 
ral principles  of  the  law  of  insurance,  not  upon  the  rights  of  the 
appellants  resting  upon  any  usage  of  trade  prevailing  in  the  City  of 
Baltimore. 

Having  approved  of  the  Court's  refusal  to  grant  the  two  instruc- 
tions asked  for  in  this  third  bill  of  exceptions,  it  remains  to  be  con- 
sidered whether  there  be  any  eiTor  in  the  opinion  delivered  b^^  the 
Court,  of  which  the  appellants  have  cause  to  complain.  That  there 
is,  to  us  appears  obvious.  The  Court  undertook  to  determine  the 
question  of  fact,  that  the  appellants  were  guilty  of  a  concealment 

fatal  *  to  the  policy,  provided  the  jury  believe  that  the  risk 
lo4:  y^^^  materially  increased  by  the  cargo  being  of  mules,  instead 
of  a  dead  cargo,  '^  and  that  this  material  increase  of  risk,  was  the 
only  question  open  for  the  consideration  of  the  jury."  In  doing  so, 
they  threw  out  of  the  case  the  testimony  offered  by  the  apiKillants, 
^^  that  the  term  cargo,  in  the  aforesaid  order  for  insurance,  would,  ac- 
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<soiding  to  the  mercantile  understanding  and  usage  of  trade  among 
the  insurers,  and  merchants  of  Baltimore,  be  considered  ds  covering 
mules  and  jackasses ; "  thus,  in  effect,  determining  a  controverted 
matter  of  fact,  of  the  truth  of  which  contradictory  evidence  had  been 
offered.  If  the  facts  had  been  left  to  the  jury,  as  they  ought  to  have 
been,  and  they  had  found  that  there  did  exist  such  a  mercantile  un- 
derstanding and  usage  of  trade  in  Baltimore,  upon  the  whole  evi- 
dence offered  in  the  cause,  it  was  competent  for  the  jury  to  have 
rendered  a  verdict  for  the  appellants,  notwithstanding  the  ship- 
ment of  mules  materiallv  increased  the  risk  which  would  have  been 
incident  to  a  dead  cargo. 

We  concur  with  the  County  Court  in  their  opinion  in  the  appel- 
lants' second  bill  of  exceptions,  but  dissent  from  their  opinions  in  the 
first  and  third  exceptions. 

Jtidgment  reversed^  and  procedendo  awarded. 


The  Chesapeake  Insubance  Company  vs.  Allegbe's  Adm'rs. 

June,  1830. 

Where  actions  upon  two  policies  of  insurance  for  the  same  voyage,  one  upon 
the  cargo,  the  other  upon  the  vessel,  were  tried  before  the  same  jury  at 
one  time,  proof  that  the  word  cargo,  in  the  one  policy,  did  not,  accord- 
ing to  the  mercantile  interpretation  and  usage  of  the  place  where  the 
policies  were  effected;  cover  a  shipment  of  mules,  is  not  evidence  that 
the  other  policy  on  the  vessel  is  a  nullity.  A  perilous  cargo  to  the 
insurer  does  not  necessarily,  increase  the  perils  of  the  ship-owner. 

*  It  is  true,  as  a  general  rule,  that  in  an  order  for  insurance  upon  a  -mg^m 
vessel,  it  is  not  necessary  to  state  the  nature  or  condition  of  the  •■■  vO 
cargo  designed  to  be  transported.  If  the  underwriters  desire  informa- 
tion upon  that  subject,  it  is  for  them  to  ask  it. 

In  such  case,  the  underwriter  is  presumed  to  be  acquainted  with  the  ship- 
owner's rights.  In*  the  absence,  therefore,  of  fraud,  or  evidence  to  vary 
the  general  rule,  the  payment  of  a  loss  under  the  policy,  cannot  be 
resisted  upon  the  ground  that  a  larger  premium  would  have  been 
required  for  the  insurance  of  a  vessel  employed  in  transporting  mules, 
than  was  stipulated  to  be  paid  under  a  contract  which  did  not  mention 
the  nature  of  the  cargo. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
covenant  on  a  policy  of  insurance  brought  by  the  appellees'  intestate 
against  the  appellants.  The  declaration  stated,  that  the  policy  was 
made  on  the  22d  of  April,  1820,  between  the  then  plaintiff  and  the 
defendants,  whereby  the  plaintiff,  as  well  for  himself  as  for  and  on 
accoont  of  all  and  every  other  person  or  persons  to  whom  the  said 
did  or  might  appertain,  in  part  or  in  whole,  did  make  insarance,  lost 
or  not  lost,  at  and  from  Rio  de  la  Plata  to  Havana,  with  liberty  of 
teaching  at  Martinique,  95,000  upon  the  body,  tackle,  &c.  of  the  brig 
called  the  Eugene,  wherof  was  master  for  that  voyage,  Chalumeau, 
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&c.  Beginning  the  adventure  upon  the  said  vessel,  &c.  at  and  from 
Bio  de  la  Plata,  and  so  should  continne  and  endure  until  the  said 
vessel  be  arrived  at  the  said  ports  of  Martinique  and  Havana,  &c. 
The  declaration,  in  the  usual  form,  proceed  to  state  the  nature  of  the 
policy,  and  averred  that  at  the  time  of  making  the  policy,  Charles 
A.  Cbalumeauwas  the  owner  of  the  said  brig,  and  that  the  insurance 
was  made  by  the  plaintiff,  in  trust  for  the  use  and  benefit  of  the  said 
Chahimeau.  That  on  the  1st  of  July,  1820,  the  said  brig,  being 
tight,  staunch  and  strong,  sailed  from  Bio  de  la  Plata,  on  her 
intended  voyage  towards  Martinique  and  Havana,  and  whilst  so  pro- 
ceeding, on  the  15th  of  July,  in  year  aforesaid,  on  the  high  seas,  the 

said  brig  was,  by  the  perils  and  dangers  of  the  seas,  and  by 
loo  •  stormy  and  tempestuous  weather,  and  the  violence  of  the 
winds  and  waves,  bulged,  broken,  damaged,  &c.  and  the  said  brig 
thereby  wholly  lost  to  the  said  Chahimeau,  &c.  The  death  of  the 
plaintiff  wa^  suggested,  and  his  administrators,  (the  appellees)  were 
made  plaintiffs.  The  defendant  pleaded  non  inf regit  conventionenij 
and  issue  was  joined. 

1.  The  plaintiff  at  the  trial  gave  in  evidence  the  policy  of  insu- 
rance upon  which  this  action  was  brought,  dated  the  22d  of  April, 
1820,  whereby  the  defendants  insured  the  plaintiff^s  intestate  for  the 
concerned,  at  and  from  Bio  de  la  Plata  to  Havana,  with  liberty  of 
touching  at  Martinique,  li$5,000  upon  the  body,  tackle,  <&c.  of  the  brig 

called  the  Eugene,  whereof  was  master  for  the  voyage Chalu- 

me<au,  or  whoever  else  should  go  master,  &c.  Beginning  the  adven- 
ture upon  the  said  vessel,  tackle,  &c.  at  and  from  Bio  de  la  Plata, 
and  so  should  continue  and  endure  until  the  said  vessel  be  arrived  at 
the  ports  aforesaid.  The  policy  then  proceeded  in  the  form  of  that 
used  in  the  case  of  the  same  plaintiffs  against  the  Maryland  Insur- 
ance Company,  omitting  the  clause  respecting  the  survey  of  the 
vessel.  By  a  memorandum  signed  by  the  president,  on  the  8th  of 
June,  1820,  the  defendants  stated  that  they  would  consider  the  above 
insurance  as  made  at  and  from  Monte  Video  to  Havana.  The  plain- 
tiffs also  gave  in  evidence,  that  at  the  time  the  said  polic}'  was 
effected,  the  vessel  was  in  every  respect  seaworthy,  and  arrived  in 
the  Biver  La  Plata  at  Monte  Video,  and  there  commenced  loading 
on  board  her  a  cargo  of  mules  and  jackasses  on  the  5th  of  June, 
1820,  and  having  taken  the  same  on  board,  sailed  from  the  Biver  La 
Plata  on  the  12th  of  Julj',  of  that  year,  for  Havana  ;  and  during  the 
progress  of  the  voyage,  by  storms  and  tempests,  the  said  vessel  was 
comi)elled  by  necessity  to  put  into  Bio  de  Janeiro,  where  the  vessel 
was  regularly  surveyed  and  ascertained  to  be  totally  unworthy  of 
repaii*s,  and  condemned  and  sold ;  and  the  assured,  in  due  time,  duly 

made  an  abandonment  of  the  vessel  insured  in  due  form  to  the 
lo7  •  defendants.  The  plaintiffs  further  gave  in  evidence,  that  the 
said  vessel  was  an  American  vessel,  and  belonged  to  Charles  A. 
Chalumeau,  for  whose  account  the  insurance  was  made ;  and  they 
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read  in  evidence,  by  conseot,  the  protest  made  and  sworn  to  by  the 
master,  mate,  and  two  of  the  seamen  of  the  brig  Eagene,  before  the 
Vice-Consnl  of  the  United  States  of  America,  for  the  port  of  Rio  de 
Janeiro,  on  the  19th  of  August,  1820,  detailing  minutely  all  the  par- 
ticulars of  the  shipment  of  the  cargo  on  board  the  vessel — her  sailing 
on  the  voyage,  and  the  loss  sustained.  The  master  at  the  same  time 
requiring  a  regular  survey  to  be  made  of  the  vessel,  &c.  The  plain- 
tiffs also  read  in  evidence  sundry  depositions  of  witnesses,  taken  and 
returned  under  a  commission  issued  for  that  purpose  from  Baltimore 
County  Court,  to  certain  persons,  named  as  commissioners,  at  Rio 
de  Janeiro.  As  the  questions  decided  by  the  Court  below,  do  not 
appear  to  depeivd  upon  this  testimony,  it  is  omitted.  The  plaintiffs 
also  gave  in  evidence,  that  at  the  time  of,  and  long  before,  and  since 
this  policy  was  effected,  mules  and  jackasses  were  an  ordinary  article 
•of  merchandise,  and  were  shipped  in  various  directions  as  merchan- 
dise from  the  River  La  Plata.  They  further  gave  in  evidence,  by 
Henry  Armstrong  and  James  Bosley,  the  same  witnesses  who  proved 
the  foregoing  facts,  that  to  their  knowledge,  mules  are  an  ordinary 
article  of  exportation  from  Rio  de  la  Plata  to  Martinique,  Santa 
Oraz,  and  other  Windward  Islands ;  but  that  they  did  not,  within 
their  own  knowledge,  know  of  mules  being  carried  to  Havana  from 
the  River  La  Plata — never  having  been  at  Havana.  And  also  proved 
by  the  said  witnesses,  that  they  never  knew  of  any  other  cargo  being 
carried  from  the  River  La  Plata  to  the  West  Indies,  than  jerked 
beef  or  mules. 

The  defendants  then  read  in  evidence,  by  consent  of  the  plaintiffs, 
the  following  order  for  insurance,  upon  which  the  policy  above  men- 
tioned was  made :  ^^  Baltimore,  April  22d,  1820.  Oentlemen — ^Insur- 
ance is  wanted  for  account  *  of  the  concerned,  at  and  from  Rio  ^ 
de  la  Plata  to  Havana,  with  liberty  of  tonching  at  Martinico,  ^  "^ 
on  the  brig  Eugene,  Chalumean,  master,  valued  at  $5,000.  Said 
brig  left  the  Capes,  bound  out,  on  the  12th  of  January  last.  It  is 
therefore  presumed  that  she  will  sail  from  Rio  de  la  Plata  in  the 
conrse  of  the  next  month.  What  will  he  the  premium  T  J.  B.  A. 
AUegre."    "  5  per  cent."    "Agreed,  J.  B.  A,  Allegro." 

They  also  offered  to  read  the  following  paper;  "  Baltimore,  August 
15th,  1820.  Gentlemen — By  a  letter  from  Captain  Chalumeau,  of 
the  brig  Eugene,  it  is  mentioned  that  she  will  sail  on  or  about  the 
5th  June,  direct  for  Havana.  I  make  you  this  declaration  in  order 
of  altering  the  policy  of  insurance  effected  at  your  ofiQce  in  regard 
to  the  time  of  the  sailing  of  the  above  vessel.  J.  B.  A.  Allegro." 
^* Agreed."  It  was  admitted  that  the  last  mentioned  paper  was  car- 
ried to  the  office  of  the  defendants  about  the  time  it  bears  date,  by 
the  said  AUegre,  in  whose  hand-writing  it  was  admitted  to  be. 
That  it  was  submitted  to  the  board,  and  agreed  to  by  them,  and  the 
word  "  agreed,"  entered  thereon  in  his  presence.  To  the  admissi- 
bility of  which  paper  in  evidence  the  plaintiffs  objected,  and  prayed 
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the  opinion  of  the  Court,  that  the  said  paper  was  not  legal  and  proper 
evidence.  But  the  Court,  (Hanson,  A.  J.)  was  of  opinion  that  the 
said  paper  was  admissible,  and  permitted  it  to  be  read  to  the  jnrj, 
for  the  purpose  of  showing  whether  the  said  Allegre  made  the  state- 
ment in  the  order  of  insurance  as  to  the  sailing  of  the  said  vessel, 
concerning  his  actual  knowledge  as  to  the  time  of  said  sailing,  bat 
not  for  the  purpose  of  showing  a  change  of  the  original  contract 
between  the  parties.    The  plaintiff  excepted. 

2.  The  plaintiffs  and  defendants  then  offered  in  evidence  that 
whicb  is  stated  to  have  been  offered  by  them  in  the  third  bill  of 
exceptions,  taken  in  the  before  mentioned  case  of  the  same  plain- 
tiffs against  the  Maryland  Insurance  Company;  (see  ante^  140,)  and 
the  plaintiffs  made  the  same  prayers  to  the  Court,  and  their  direction 
to  the  jury,  in  this  case,  as  they  made  in  the  above  mentioned  case. 
-  Which  •  directions,  and  each  of  them,  the  Court  refused  to 

give.    The  plaintiff's  excepted. 

3.  The  defendants  then  prayed  the  Court  to  direct  the  jury,  that 
if  they  find  from  the  evidence,  that  according  to  the  usage  and  mer- 
cantile understanding  among  underwriters  and  insurance  companies 
in  Baltimore,  where  both  plaintiffs  and  defendants  i^sided,  a  general 
order  for  insurance  on  a  vessel  is  not  considered  as  comprehending  a 
vessel  employed  in  transporting  live  stock  or  animals,  and  that  a 
larger  premium  is  always  required  by  insurers,  when  an  insurance  is 
effected  on  a  vessel  that  is  intended  to  be  employed  in  transporting^ 
a  cargo  of  live  stock  or  animals,  than  an  ordinary  cargo  of  dead  mer- 
chandise, then  the  plaintiffs  are  not  entitled  to  recover  in  this  cause, 
as  the  order  for  the  insurance,  on  which  the  policy  is  founded,  does 
not  comprehend,  according  to  the  mercantile  usage  and  understand- 
ing of  the  same,  a  vessel  employed  in  transporting  a  cargo  of  mules 
and  jackasses.  Which  direction  the  Court  refused  to  give;  but  de- 
livered the  same  opinion  and  instructions  to  the  jury,  as  were  given 
by  the  Court  on  the  prayers  of  the  plaintiffs  in  the  third  bill  of  excep- 
tions taken  in  the  case  preceding,  (anU  136)  of  the  same  plaintiffs 
against  the  Maryland  Insurance  Company.    The  defendants  excepted. 

4.  The  defendants  then  prayed  the  Court  to  direct  the  jury,  that 
if  they  find  from  the  evidence  given,  that  a  larger  premium  would 
have  been  required  by  the  defendants  for  an  insurance  of  a  vessel  ta 
be  employed  in  transporting  a  cargo  of  mules  and  jackasses  on  the 
voyage  insured,  than  was  stipulated  to  be  paid  by  the  policy  in  this 
case,  then  the  risk  is  materially  increased,  and  the  plaintiffs  are  not 
entitled  to  recover.  Which  direction  the  Court  refused  to  give.  The 
defendants  excepted ;  and  the  verdict  and  judgment  being  against 
them,  they  appealed  to  the  Court  of  Appeals. 

This  case  was  argued  before  Buchanan,  C.  J.,  Abgheb,  and 
Dorset,  JJ. 
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« 
•  Merediih,  for  the  appellants.    This  question  is  to  be  treated   -  ^^ 

as  a  question  of  concealment.    It  was  the  dnty  of  the  assured   '■^^ 

to  disclose,  that  the  vessel  was  to  be  engaged  in  the  transportation 

of  live  stock.    Park  on  Jn».  287;  Carter   vs.  Bcdhnij  3  Burr.  1905; 

Earrisan^s  Index,  738 ;  1  Marahallj  471 ;  1  J)<nCy  324. 

Tanejfj  (Attorney-General,)  and  Mayer,  for  the  appellees.  No  at- 
tempt was  ever  before  made,  to  compel  the  assured  to  make  known 
the  nature  of  the  cargo  which  was  to  go  in  his  ^hip.  If  he  is  bound 
in  any  case,  he  is  bound  in  all  cases,  and  this  cannot  be  contended. 
Philips  an  Insurance,  92 ;  2  Wash.  Cir.  Court  Rep.  255. 

Wirt,  for  the  appellant,  in  reply,  cited  •  Marshall,  471,  467,    -  ^ 
{noU;}  Harrison^ s  Index,  738;  1  Doug.  97.  *  •  * 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  With  the  ques- 
tions decided  by  the  Court  below,  on  the  appellees'  bills  of  exception, 
this  Court  have  no  concern.  Their  duty  is  confined  to  an  examina- 
tion of  the  points  determined  against  the  appellants,  and  for  the  re- 
vision of  which  their  exceptions  were  taken.  It  is  apparent  ih)m 
the  records,  that  the  two  cases  of  AUegre^s  Administrators  vs.  The 
Maryland  Insurance  Compauy,  (ante  136)  and  The  Chesapeake  Insur- 
ance Company  vs.  AUegre^s  Administrators,  were  both  tried  in  the 
County  Court  at  the  same  time,  and  before  the  same  jury.  Without 
adverting  to  this  circumstance,  it  would  be  difficult  to  account  for  the 
introduction  of  much  of  the  evidence  embraced  in  the  bills  of  excep- 
tions ;  in  the  latter  case,  it  being  wholly  irrelevant  to  the  issue  for 
trial  before  the  jury.  The  instructions,  therefore,  which  were  prayed 
for  by  the  appellants,  must  be  predicated  only  on  that  portion  of  the 
testimony  which  is  applicable  to  the  issue  in  this  cause.  The  proof, 
then,  of  mercantile  interpretation,  or  universal  understanding  amongst 
insurance  companies  and  underwriters  in  the  City  of  Baltimore,  that 
the  oi*der  for  insurance  of  the  cargo  of  the  Eugene,  or  goods  and  mer- 
chandise on  board  of  her,  would  not  cover  mules  or  live  stock,  is  not 
evidence  to  prove  that  the  policy  on  the  brig  is  a  nullity,  because  the 
underwriters  were  not  apprised  that  she  was  to  be  employed  in  the 
transportation  of  mules.  A  perilous  cargo  to  the  insurer,  does  not 
necessarily  increase  the  perils  of  the  ship  owner.  No  testimony  had 
heen  adduced  to  show,  that  in  the  City  of  Baltimore,  the  order  now 
in  question  would  not  sustain  a  policy  in  the  mule  trade.  The  Court, 
therefore,  were  right  in  refusing  to  instruct  the  jury,  (as  required  by 
the  appellants  in  their  first  bill  of  exceptions)  ^Hhat  if  they  find, 
from  the  evidence,  that  according  to  the  usage  and  mercantile  under- 
standing among  *  underwriters  and  insurance  companies  in 
Baltimore,  where  both  plaintiffs  and  defendants  resided,  a  '^  * '^ 
general  order  for  insurance  on  a  vessel,  is  not  considered  as  compre- 
hending a  vessel  employed  in  transporting  live  stock,  or  animals," 
&c.  that  the  plaintiffs  were  not  entitled  to  recover.  To  have  granted 
such  an  instruction,  would  have  been  to  have  authorized  the  jury  to 
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find  a  fact,  of  which  no  testimony  legally  sufficient  to  warrant  such 
a  finding,  had  been  submitted  to  their  consideration.  The  refusal 
of  the  Court  below  being  sustained,  and  their  opinion  conceding  to 
the  appellants  more  than  they  had  a  right  to  demand,  the  first  ex- 
ception furnishes  no  ground  for  reversing  the  judgment. 

In  rejecting  the  application  of  the  appellants,  as  stated  in  their 
second  bill  of  exceptions,  the  County  Court  were  also  right.  As  a 
general  rule,  it  is  true,  that  it  is  not  the  duty  of  him  who  seeks  insur- 
ance on  his  vessel,  to  state  to  the  underwriters  the  nature  or  condi- 
tion of  the  cargo  which  he  designs  to  transport.  If  they  desire  in- 
formation on  the  subject,  it  is  for  them  to  ask  it.  It  would  be  carry- 
ing the  doctrine  of  concealment  far  beyond  its  present  limits,  if,  in  a 
case  like  the  present,  where  granting  the  instruction  assumes  as 
facts  established  before  the  jury,  (the  plaintiffs  below  having  offered 
evidence  to  that  effect)  ^<  that  a  cargo  of  mules  does  not  increase  the 
risk  of  the  vessel  f  that  mules  are  the  known  and  only  article  of 
trade  between  La  Plata  and  Havana,  except  jerked  beef,  the  Court 
should  determine,  that,  if  knowing  that  a  cargo  of  mules  were  to  be 
laden  on  board  the  brig,  the  insurers  would  have  demanded  a  higher 
premium,  then  the  policy  is  void ;  although  it  might  be,  that  the 
premium  received  were  double  that  which  would  have  been  required 
on  an  insurance  on  beef,  and  was  an  averaged  premium,  upon  a  fair 
calculation,  of  the  probabilities  of  the  nature  of  the  cargo,  derived 
from  a  knowledge  of  the  trade,  with  which  the  underwriters  are  pre- 
sumed to  be  acquainted.  No  imputation  of  fraud  has  been  cast  upon 
the  assured,  or  him  whose  interests  he  represented.  The  instruction 
sought,  is  not  predicated  on  that  basis.  Judgment  aprmed. 
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By  the  Act  of  1766,  ch.  14,  eec.  2,  conveyances  to  pass  an  estate  in  lands  for 
above  7  years,  are  required  to  be  enrolled  within  six  months  from  their 
date.  The  enrolling  officer  is  directed  immediately,  upon  the  receipt  of 
any  such  deed,  to  endorse  thereon  the  time  of  his  receiving  it — ^to  enrol 
it,  and,  ^'on  the  back  of  every  such  deed,  in  a  fall  legible  hand,  make  a 
certificate  of  such  enrolment,  and  the  time  of  making  it/'  An  original 
deed  of  that  character,  cannot  be  read  as  evidence  of  title,  without 
offering  proof  of  the  hand- writing  of  the  officer  who  endorsed  it. 

The  common  law  restrains  the  assignment  of  an  entry  for  a  condition  broken, 
where,  after  the  forfeiture  incurred,  the  estate  may  continue;  but  it 
allows  it  where  the  violation  of  the  condition  puts  an  end  to  the  estate 
of  the  particular  tenant. 

It  is  a  case  of  constant  occurrence,  where  a  grantor,  having  a  right  of  entry 
on  land,  conveys  it  to  another,  and  therewith,  necessarily,  the  power  to 
maintain  an  ejectment  for  it.  (a) 

(a)  Cited  in  Cresap  vs.  Hutson,  9  Gill,  277. 
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Mere  contmuance  in  a  poBsession,  which  originated  under  a  lease  from  the 
Lord  Proprietary  of  this  State,  created  in  conformity  to  the  Act  of  1704, 
ch.  16,  sec.  5,  after  the  reversioner  is  entitled  to  re-enter  for  a  condition 
broken,  and  before  the  original  term  had  expired  by  lapse  of  time,  is  not 
adverse  to  the  reversioner -s  right  to  re-enter,  nor  will  limitation  begin 
to  run  under  such  circumstances.  • 

Where  a  possession  commenced  rightfully,  and  with  the  consent  of  the 
owner,  nothing  is  to  be  presumed  to  make  it  adverse.  Mere  holding 
over,  after  the  term  ended,  is  not  evidence  of  an  adverse  possession; 
and  the  possessor  will  be  regarded  as  the  tenant  at  will  of  the  landlord, 
unless  he  can  show  that,  since  the  expiration  of  the  lease,  he  has  held 
forcibly,  or  has  acquired  a  title  paramount  to  that  under  which  posses- 
sion was  originally  taken,  (b) 

Appeal  from  Harford  County  Court.  This  was  an  action  of  eject- 
ment, brought  by  the  appellee  (the  plaintiff  in  the  Court  below) 
against  the  appellant,  (the  defendant  in  that  Coart)  for  a  tract  of 
land  called  Expectation.  The  defendant  pleaded  not  guilty,  and 
took  defence  on  a  warrant.    Plots  were  made  and  returned. 

1.  At  the  trial,  the  plaintiff  proved  to  the  jury,  that  one  James 
Norris  was  seized  in  fee  of  the  tract  of  land  called  Expectation,  in  the 
declaration  mentioned,  on  the  9th  of  June,  1774,  and  also  gave  in 
evidence  the  following  writ  of  ad  quod  damnum^  the  inquisition,  and 
return  thereon,  with  *  the  lease  of  that  date  thereon,  made  to  ^ 
one  Thomas  Saunders,  which  said  lease,  and  other  proceed-  ^^^ 
ings,  under  the  ad  quod  damnum  aforesaid,  were  regularly  attested, 
nnder  seal,  and  are  as  follows :  ^^Maryland^  ss.  Frederick^  absolute 
lord  and  Proprietary  of  the  Provinces  of  Maryland  and  Avalon,  lord 
baron  of  Baltimore,  &c.  To  the  sheriff  of  Baltimore  County,  greet- 
ing: We  command  you,  that  by  the  oaths  of  twelve  honest  and 
lawful  men  of  the  county,  by  whom  the  truth  of  the  matter  may  be 
better  known,  yon  diligently  inquire  if  it  be  to  the  damage  of  us,  or 
others,  if  we  grant  unto  Thomas  Saunders,  of  Baltimore  County, 
twenty  acres  of  land,  lying  on  a  run  of  water  called  Winter's  Eun,  in 
Baltimore  Connty,  aforesaid,  viz :  ten  acres  on  one  side  of  such  run, 
and  ten  acres  on  the  other  side  of  such  run  of  water,  together  with 
liberty  to  take,  fall,  cut  down  and  carry  away,  either  by  land  or  water, 
any  wood  or  timber  fit  to  build  a  mill,  other  than  timber  fit  to  split 
into  clap-boards,  upon  any  the  lands  next  ac^oining  to  the  said  twenty 
acres  of  land  lying  on  each  side  of  said  run  of  water,  at  Winter's  Eun 
aibresaid,  in  the  county  aforesaid :  and  if  it  be  to  the  damage  and 
prejudice  of  us,  or  others,  then  to  what  damage  and  prejudice  of  us, 
and  to  what  damage  and  prejudice  of  others,  and  of  whom,  and  in 
what  manner,  and  how,  and  of  what  value  they  are,  by  the  year, 
according  to  the  true  value  thereof,  now  before  any  other  improve- 


(6)  Cited  in  Hoye  vs.  Svxmy  5  Md.  252;  Armstrong  vs.  Risteau,  Ibid^  279; 
Cdvm  vs.  Warford^  20  Md.  896;  Dean  vs.  Brown,  23  Md.  16;  'Campbell  vs. 
Shipiey,  41  Md.  97;  Myers  vs.  SUljacks,  58  Md.  828. 
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ment  of  the  said  twenty  acres  of  land;  and  who  are  the  present 
possessors  of  the  said  twenty  atres  of  land,  and  what  lands  and  prem- 
ises remain  to  the  present  possessors  over  the  said  twenty  acres ;  and 
if  the  said  land,  remaining  to  the  present  possessors,  over  the  said 
twenty  acres^  will  suffice  to  uphold  their  manor,  viz :  the  sixth  part 
of  their  manor,  allotted  them  by  the  conditions  of  plantations,  for 
the  demise,  before  the  alienation,  so  as  the  connty,  by  the  alienation 
aforesaid,  in  default  of  the  present  possession,  more  than  was  want, 
not  to  be  charged,  and  grieved,  and  the  inquisition  thereupon  openly 
1  ^R  ^^^  distinctly  made  to  us,  in  our  Chancery,  under  the  seal 
'^^o  m  ^Q^  ^j^Q  seals  of  them  by  whom  it  was  made  without  delay, 
send.  Witness  our  trusty  and  well  beloved  Horatio  Sharpe,  Esquire, 
Ghancellor  of  our  said  Province,  this  Idth  day  of  April,  in  the  13th 
year  of  out  dominion,  A.  D.  1764.  Bheverdy  Gheselin,  Beg.  Our. 
Can." 

<<  Baltimore  Gounty,  ss.  This  is  to  certify,  that  at  the  execution  of  a 
writ  of  ad  quod  damnum^  the  inquisition  of  which  is  hereto  annexed^ 
I  have  surveyed  and  laid  out  in  the  name  of  Thomas  Saunders,  of 
Baltimore  Gounty,  on  a  run  called  Winter's  Bun,  ten  acres  on  one 
side,  and  ten  acres  on  the  other  side  of  said  run,  beginning  at  a 
bounded  red  oak,  standing  on  the  west  side  of  Winter's  Bun  aforesaid, 
it  being  the  third  bounded  tree  of  a  tract  of  land  called  the  Expecta- 
tion, and  running,  &c.  containing  and  laid  out  for  twenty  acres,  more 
or  less.  Wm.  Smith,  D.  8.  H.  G." 

^^This  inquisition  indented,  and  taken  upon  Winter's  Bun,  descend- 
ing into  Bush  Biver,  in  Baltimore  Gounty,  this  second  day  of  July,  in 
in  the  year  of  our  Lord,  seventeen  hundred  and  sixty-four,  before  me, 
Aquila  Hall,  high  sheriff  of  the  same  county,  by  the  oaths  of  Jamea 
Maxwell,  &c.  twelve  honest  and  lawful  men  of  the  county  aforesaid 
who  being  sworn  by  virtue  of  the  writ  hereunto  annexed,  to  inquire 
into  the  exigency  thereof,  upon  their  oaths  do  say :  that  if  the  right 
honorable  the  Lord  Proprietary  grant  unto  Thomas  Saunders,  of  Bal- 
timore Gounty,  twenty  acri^s  of  land,  lying  on  the  said  Winter's  Bun, 
descending  into  Bush  Biver,  as  aforesaid,  viz :  10  acres  on  each  side 
of  the  said  run,  bounded  according  to  the  metes  and  bounds  men- 
tioned in  the  certificate  of  survey  hereunto  prefixed,  made  by  William 
Smith,  suWeyor  of  the  county,  as  may  be  most  convenient  for  the 
building  a  water  mill  at  the  place  above  mentioned,  in  Baltimore 
Gounty  aforesaid,  it  would  not  be  to  the  damage  of  the  honorable 
the  Lord  Proprietary,  as  being  no  manor;  and  that  the  said  20  acres 
of  land,  is  of  the  yearly  value  of  one  pound  sixteen  shillings,  current 
ineney,  without  further  •  improvement  and  no  more ;  and  that 
•■•  ■  ^  the  said  20  acres  of  land  is  part  of  two  tracts  of  land,  viz :  10 
acres,  one  moiety  thereof  lying  on  the  west  side  of  the  aforesaid  run, 
is  part  of  a  tract  of  land  called  the  Expectation,  and  James  JSforris  is 
the  present  possessor,  and  is  thereby  damaged  the  sum  of  fifteen 
pounds,  and  the  yearly  rent  thereof,  is  eighteen  shillings  current 
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money,  and  the  other  10  acres,  the  other  moiety  thereof,  lying  on 
the  east  side  of  the  aforesaid  ran,  is  part  of  a  tract  of  land  called  the 

being  the  Glebe  of  Saint  John's  Parish ;  and  the  vestry  of 

Saint  John's  Parish,  aforesaid,  are  the  present  i)ossessors,  and  they 
are  thereby  damaged  the  sum  of  £20  current  money,  and  the  yearly 
rent  thereof,  is  eighteen  shillings  carrent  money,  and  there  still  re- 
mains safiQcient  to  each  of  the  present  possessors  to  uphold  their 
manor,  viz :  one-sixth  part  thereof.  In  testimony  whereof,  as  well 
the  sheriff  as  the  jurors  aforesaid,  have  hereunto  set  our  hands  and 
seals,  the  day  and  year  above  written.  Signed  and  sealed  by  the 
sheriff  and  jurors." 

^'Maryland,  to  wit :  The  right  honorable  Henry  Harford,  Esquire, 
lord  and  Proprietary  of  the  Province  of  Maryland :  Whereas,  Thomas 
Saunders,  of  Baltimore  County,  hath  purchased  out  of  our  Gourt  of 
Chancery,  within  our  said  Province,  our  writ  of  ctd  quod  damnunij 
directed  to  the  sheriff  of  Baltimore  County,  commanding  him,  &c. 
(here  the  lease  recited  the  writ :)    And  whereas  the  aforesaid  sheriff 
at  the  instance  and  request  of  the  aforesaid  Thomas  Saunders,  did 
return  into  our  said  Court  a  certain  inquisition,  indented  and  taken 
before  him  in  the  county  aforesaid,  on  the  second  day  of  July,  in  the 
year  of  our  Lord  1764,  by  the  oaths  of  twelve  honest  and  lawful  men 
of  the  county  aforesaid,  who  upon  their  oath  did  say,  &c.  (here  the 
lease  recited  the  inquisition  and  return :)    Now  know  ye,  that  we 
are  contented  and  pleased  to  grant,  and  by  these  presents  do  demise, 
grant,  and  to  farm,  let  unto  the  aforesaid  Thomas  Saunders,  his 
heirs,  executors  and  administrators,  the  aforesaid  20  acres  of  land,  to 
baild  a  water  mill,  together  •  with  free  egress  and  regress  to    -  ^^ 
the  said  water  mill,  either  by  land,  through  any  man's  land  next   -"^  *  * 
adjoining  to  the  said  20  acres  of  land,  or  else  by  water,  together  with 
liberty  to  take,  fall,  cut  down  and  carry  away,  either  by  land  or 
water,  any  wood  or  timber  fit  to  build  a  mill,  other  than  timber  fit  to 
split  into  clap-boards,  upon  any  of  the  lands  next  adjoining  to  the 
said  20  acres.    To  have  and  to  hold  the  said  20  acres  of  land,  and 
premises  aforesaid,  unto  him,  the  said  Thomas  Saunders,  his  heirs, 
executors  and  administrators,  from  the  date  of  the  inquisition  afore- 
said, unto  the  full  end  and  term  of  eighty  years  then  next  ensuing, 
to  be  complete  and  ended.    Yielding  and  paying  therefor,  unto  our 
heirs  and  successors,  the  same  rents,  fines  and  services,  as  are  re- 
served due  and  payable  unto  us  for  the  said  20  acres,  and  also  yield- 
ing and  paying  the  yearly  rents  in  the  above  inquisition  set  forth. 
Witness,  Richard  Lee,  President  and  Chancellor  of  our  said  Province 
of  Maryland,  this  9th  day  of  June,  in  the  third  year  of  our  dominion, 
1774."    True  copy — ^Test,  liamsay  Waters,  Reg.  Cur.  Can. 

And  the  plaintiff  also  gave  in  evidence,  that  Saunders  then  en- 
tered into  possession  of  the  lands  in  said  lease  described,  as  the  same 
is  located  on  the  plots  in  this  cause.  That  he  afterwards  built  a 
inill  thereon,  which  went  into  disuse  in  the  year  1785.    That  the 
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said  Thomas  Saunders,  ou  the  1st  day  of  December,  1786,  conveyed 
the  land  in  the  said  lease  described,  nnto  John  Lee  Webster,  who, 
upon  the  death  of  said  Saunders,  in  the  year  1792,  took  possession 
of  the  same  and  held  it  until  his  death.  And  that  the  said  Webster, 
by  his  will,  in  1795,  devised  the  same  unto  his  son,  Isaac  Lee  Web- 
ster, who  took  possession  thereof,  and  by  him  and  his  tenants,  of 
whom  the  defendant  is  one,  the  same  hath  been  held  in  possession 
to  this  time,  and  by  the  defendant  for  fifteen  years  before  the  insti- 
tution of  this  suit. 

Thereupon  the  defendant  offered  evidence  that  the  said  Thomas 
Saunders  had,  by  actual  enclosure,  held  the  possession  for  several 

^  years  before  his  death,  of  all  the  land  •contained  without 
**®  the  location  of  his  possession,  as  made  on  the  plots  in  this 
«ause;  that  part  of  the  fences  which  formed  the  said  enclosure  and 
possession  were  shortly  after  his  death  moved  to  whei'e  they  are  now 
located  on  the  plots  in  this  cause,  by  the  defendant,  as  his  posses- 
sion by  indented  lines,  and  as  his  defence  in  this  case ;  that  to  this 
extent,  possession  by  actual  enclosures,  has  always  since  so  remained; 
that  the  said  John  Lee  Webster,  and  Isaac  Lee  Webster,  his  tenants, 
and  the  defendant  as  one  of  them,  actually  held  and  possessed  all 
the  land  within  the  said  enclosures  of  possession  so  located,  for 
which  defence  is  made  in  this  action. 

Whereupon  the  plaintiff  further  gave  evidence  to  the  jury,  that 
the  said  James  Norris,  by  his  will  in  August,  1798,  devised  100  acres 
of  the  land  in  the  declaration  mentioned,  including  the  part  so  held 
by  the  defendant,  to  his  son  James  Norris,  in  fee,  who  entered  into, 
and  possessed  the  same,  except  the  part  aforesaid  located  as  the 
possession  of  the  defendant,  and  the  said  Webster  and  Saunders ; 
that  the  said  last  mentioned  James  Korris  executed  a  deed  (of  which 
the  following  is  an  ofiQce  copy,)  to  Josiah  S.  McGomas,  and  the  said 
Josiah  S.  McComas  executed  the  deed  following  to  Benjamin  G. 
Jones,  lessor  of  the  plaintiff. 

The  deed  from  James  Korris,  the  son,  to  Josiah  S.  McComas,  wan 
dated  9th  July,  1807,  and  in  consideration  of  the  sum  of  ^^150, 
^<  granted,  bargained,  sold,  aliened,  enfeoffed,  and  confirmed  uuto 
him,  the  said  Josiah,  his  heirs  and  assigns,  part  of  a  tract  of  laud 
called  Expectation,  lying  on  the  lower  end  of  said  tract,  containing^ 
100  acres,  and  all  the  estate,  right,  title,  and  interest  whatever,  of 
him,  the  said  James  JSforris,  l)oth  at  law  and  in  equity,  to  the  said 
tract  of  land  and  premises,  hereby  bargained  and  sold,  or  meant, 
mentioned,  or  intended  so  to  be,  and  every  part  and  parcel  thereof." 
This  deed  was  duly  acknowledged  and  recorded,  as  appeared  from 
the  certified  copy,  under  the  seal  of  the  clerk  of  Harford  County 
Court. 

^  The  deed  from  Josiah  S.  McComas  to  Benjamin  G.  •  Jones, 

*  •  •^    was  dated  21st  February,  1818,  and  in  consideration  of  the 
trusts  reposed  in  him  by  a  certain  James  Norris,  and  the  payment  of 
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one  dollar,  granted,  bargained,  sold,  aliened,  released  and  confirmed, 
nnto  the  said  B.  G.  J.  and  his  heirs,  the  same  land  and  interest  as 
described  in  the  preceding  deed.  This  .was  an  original  deed.  There 
was  the  asual  certificate  of  acknowledgment  before  two  of  the  justices 
of  the  peace,  and  it  was  in  fact  endorsed  on  the  back  as  follows : 
**  received  and  recorded  the  2l8t  day  of  February,  1818,  in  liber  H. 
D.  No.  1,  folio  227,  one  of  the  land  record  books  of  Harford  County 
Court,  and  examined  b^'  Henry  Dorsey,  Clerk."  And  also  proved 
that  the  said  McComas  and  Jones  took  possession  under  said  deeds, 
respectively,  of  the  land  mentioned  therein,  except  the  part  so  as 
aforesaid  mentioned,  in  the  possession  of  the  defendant.  The  defen- 
dant then  prayed  the  opinion  and  direction  of  the  Court,  to  the  jury, 
that  if  they  believed  the  matters  so  given  in  evidence,  that  then  the 
length  of  possession  so  holden  by  the  defendant,  and  those  under 
whom  he  claims,  doth  in  law  bar  the  plaintifTs  recovery  of  the  land, 
included  within  the  lease  to  Saunders,  being  the  land  condemned  as 
aforesaid ;  but  the  Court  [Abgheb,  C.  J.]  refused  such  opinion  and 
direction.    The  defendant  excepted. 

The  plaintiff  then  offered  evidence,  that  in  the  year  1805,  the  said 
James  Norris,  the  younger,  being  on  the  land  so  occupied  by  the 
said  defendant,  did  enter  thereon,  and  did  demand  of  the  defendant 
the  surrender  to  him  of  the  said  laud.  And  that  the  said  defendant 
refased  to  surrender  the  possession  of  the  same  to  the  said  Norris. 
Whereupon  the  defendant  objected,  that  the  entry  and  demand  so 
made  were  insufficient  to  entitle  the  plaintiff  to  recover,  and  prayed 
the  opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  such 
entry  and  demand  be  necessary  in  law,  that  the  same  onght  to  be 
made  by  the  lessor  of  the  plaintiff,  after  the  deed  of  conveyance  be- 
fore mentioned  made  to  him  by  said  McComas,  and  before  this  action 
brought 5  but  the  •Court,  [Archer,  C.  J.]  refused  such  ^^g^ 
opinion  and  direction,  and  directed  the  jury,  that  the  eutrv  *cJU 
and  demand  so  made  by  the  said  James  Norris,  was  a  sufficient 
entry  and  demand.  The  defendant  excepted,  and  the  verdict  and 
judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  and  Mar- 
tin, J  J . 

The  following  are  extracts  of  so  much  of  the  two  Acts  of  Assembly 
as  were  considered  in  this  cause : 

By  the  Act  of  1704,  ch.  16,  sec.  5,  it  was  enacted,  that  no  person 
having,  or  that  hereafter  shall  have  obtained,  any  grant  for  any  lands 
whereof  such  person  or  persons  are  not  the  real  owners  or  possessors 
thereof,  and  whereupon  he,  she,  or  they  have  already  built,  or  shall 
hereatter  build  a  water  mill,  as  the  law  hath  before  directed,  shall 
have  any  right,  title  or  claim,  to  any  land  granted  for  any  time  or 
term  whatsoever,  after  such  mill  by  him  or  them  already  built  as 
aforesaid,  or  that  shall  hereaiter  be  built,  shall  be  casually  broke,  or 
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gone  to  decay  as  aforesaid,  other  than  two  years  from  the  new  erect- 
ing, building,  finishing  and  repairing  of  such  mill  as  aforesaid ;  bnt 
that  in  all  and  every  case  where  any  person  or  persons  that  have 
already  built,  or  shall  hereafter  build,  any  water  mill,  which  are,  or 
that  hereafter  shall  be  broke,  or  gone  to  decay,  as  aforesaid,  and 
shall  not  within  two  years  after  the  publication  hereof,  or  within  two 
years  after  such  mill  shall  become  broke,  or  gone  to  decay  as  afore- 
said, cause  the  same  to  be  new  builded,  repaired  and  finished  as 
aforesaid,  it  shall  and  may  be  lawful  for  the  real  owner  or  owners  for 
such  land,  to  such  person  or  persons  so  granted  as  aforesaid,  to  re- 
enter upon  the  same;  and  in  case  such  person  or  persons  shall  refuse, 
or  deny  to  give  the  owner  or  owners  of  such  land  as  aforesaid,  peace- 
able and  quiet  possession  thereof,  such  owner  or  owners  shall,  and 
may  recover  his  right  to  the  same  by  ejectment,  or  otherwise 
*^*  •  as  the  law  directs  5  anything  in  this  Act  contained  to  the 
contrary  notwithstanding. 

By  the  Act  of  1766,  ch.  14,  sec.  2,  conveyances  in  order  to  pa»s 
lands,  are  directed  to  be  enrolled  in  the  records  of  the  same  county 
where  the  lands  lie,  or  the  Provincial  Court,  within  six  months  after 
the  date  of  such  deed  or  conveyance ;  and  the  Clerk  of  the  Court 
shall  immediately,  upon  the  receipt  of  such  deed,  endorse  thereon 
the  time  of  his!  receiving  the  same,  and  enroll  the  same,  &c.  And 
^' shall  on  the  back  of  every  such  deed  or  conveyance,  in  a  full,  legi- 
ble hand,  make  a  certificate  of  such  enrollment,  or  the  time  of  making 
it,  and  also  of  the  folio  of  the  book  in  which  the  same  shall  be  enrolled, 
and  shall  to  such  certificate  set  his  hand." 

^^  B.  W.  Oill,  for  the  appellant,  *  cited  the  Act  of  1704,  ch.  16, 
sec.  5;  Duppa  vs.  Mayoy  1  Saund.  413;  lb.  287,  (a)  note  16; 
Hammond  and  Bidgely,  6  H.  dt  J.  245;  2  Cruse  Dig.  553,  sec.  28; 
Bunnington  on  Ejectment^  60. 

FlusseVj  for  the  appellee,  cited,  1  Plowd^  363 ;  6  Bac.  Abr.  383 ; 
Coke  lAt.  sec.  380 ;  1  Bac.  JL&.  638 ;  2  Blk.  Com.  155 ;  Coke.  lAt.  203 
(&),  note  (1)  7  Com.  Dig.  (d)  70;  17  Viner  pladtum^  1;  1  Shep.  Touch. 
152 ;  1  Saund.  213 :  3  Cruse  Dig.  549 ;  2  Stark.  Ev.  507,  508 ;  Jackson 
Parker  J  3  Johns.  Cases^  124;  Jackson  vs.  Thomas,  16  Johns.  293;  1 
Cain.  Bep.  400. 

Eable,  J.  delivered  the  opinion  of  the  Court.  This  case  must  be 
reversed,  and  returned  to  Harford  County  Court  on  a  procedendo* 
The  deed  from  JVlcComas  to  Jones,  is  a  link  in  the  chain  of  the  plain- 
tiff's title,  and  the  original  was  read  without  offering  proof  of  the 
hand-writing  of  the  clerk,  who  endorsed  the  time  it  was  received 
into  the  office,  which  was  indispensable  to  laying  it  before  the  jury. 

ifiQ  ^^^'  ^"^'s®^^">  ^*  ^s  likely,  was  not  observed  at  •  the  trial. 
^^^  but  as  it  is  seen  by  us,  and  being  a  case  before  the  Act  of 
1825,  ch.  117,  we  must  notice  the  error,  and  make  it  the  ground  of  a 
reversal.    7  H.  dk  J.  42. 
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As  this  case  is  to  be  tried  again,  and  we  have  to  act  upon  the  bill 
of  exceptions  in  the  record,  it  becomes  onr  daty  briefly  to  assign  our 
reasons  for  concurring  in  the  opinions  expressed  by  the  Judge  who 
signed  it. 

The  lessor  of  the  plaintiff  claims  the  disputed  land  under  James 
Norris,  the  elder,  who  was  the  undisputed  owner  of  it  in  the  year 
1774,  when  it  was  granted  to  Thomas  Saunders,  by  the  Lord  Propri- 
etary, under  the  ad  quod  damnum  law  of  1704,  ch.  16,  for  a  term  of 
80  years,  which  from  efflux  of  time,  is  not  yet  expired.  The  defend- 
ant claims  under  John  Lee  Webster,  to  whom  Saunders  assigned  his 
lease  in  the  year  1 786.  The  mill  erected  thereon  by  Saunders  went 
to  decay,  and  was  disused  in  1785,  and  was  not  rebuilt  in  the  year 
1787,  within  two  years  therealter,  and  by  the  terms  of  the  law  an 
estate  for  years  granted  by  the  Proprietary,  then  ceased,  and  the 
lease  became  null  and  void.  This  being  the  character  of  the  condi- 
tion of  the  lease  broken,  advantage  of  the  breach  may  be  taken  with- 
out entry  on  common  law  principles,  either  by  the  original  owner,  or 
by  the  assignee  of  the  reversion.  Vid.  Duppa  and  Ma/yo^  1  Saund, 
287.  The  re-entry  given  by  the  Act  of  1704,  to  the  owner,  was  a 
summary  remedy  designed  for  his  benefit,  and  does  not  alter  in  this 
respect  the  principles  of  the  common  law,  which  restrains  the  assign- 
ment of  an  entry  for  a  condition  broken,  where,  after  the  forfeiture 
incurred,  the  estate  may  continue,  but  ailows  it,  where  the  violation 
of  the  condition  puts'  an  end  to  the  estate  of  the  particular  tenant. 
But  there  was  an  entry  in  this  case  by  James  Norris,  Jr.  in  the  year 
1805,  and  agreeably  to  the  language  of  the  Act  of  1704,  he  might 
have  supported  an  ejectment  for  the  land,  without  further  entry ; 
and  his  grantee  and  those  claiming  under  him,  are  surely  in  the  same 
situation  with  himself,  and  may  sue  in  ejectment,  upon  their  right  of 
entry.  It  is  the  case  of  *  constant  occurrence,  where  a  grantor 
having  a  right  of  entry  on  land,  conveys  it  to  another,  and  ^^^ 
therewith  necessarily,  the  power  to  maintain  an  ejectment  for  it. 

In  the  first  part  of  the  bill  of  exceptions,  the  defendant,  the  appel- 
lant, had  prayed  the  direction  of  the  Court  to  the  jui^,  that  if  they 
believe  all  the  matters  given  in  evidence,  that  then  the  length  of 
possession  holden  by  the  defendant  and  those  under  whom  he  claimed, 
doth  in  law  bar  the  plaintiff's  recovery  of  the  land,  included  in  the 
lease  to  Saunders ;  this  direction  the  Court  refused  to  give,  and  we 
think  rightly.  We  cannot  perceive  anything  in  the  facts  of  the  case, 
that  looks  like  a  possession,  adverse  to  the  title  of  the  plaintiff,  until 
the  year  1805,  when  on  the  demand  of  Norris,  Jr.  the  possession  was 
refused  to  be  delivered  to  him  by  the  defendant.  When  the  land 
was  enclosed  by  Saunders,  he  was  confessedly  the  tenant  of  Norris, 
the  elder,  and  it  is  natural  to  suppose  fenced  it  in,  that  he  might 
have  the  greater  enjoyment  of  it.  That  the  enclosures  were  kept  up 
by  Webster,  and  his  tenants,  with  the  same  views,  we  must  presume, 
where  no  attempt  is  made  to  prove  an  altered,  and  adverse  inten- 
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tion.  If  DO  rent  was  paid,  and  the  tenancy  not  expressly  admitted^ 
there  is  nothing  to  show  that  the  possession  was  held  in  hostility  to 
the  rights  of  the  landlord,  and  those  claiming  under  him.  In  the 
absence  of  this  proof  nothing  is  to  be  presumed  in  favor  of  an  adverse 
possession,  and  more  particularly  so,  where  it  commenced  rightfully, 
and  with  the  consent  of  the  owner.  The  mere  holding  over,  after 
the  term  ended,  is  not  evidence  of  an  adverse  possession,  and  the 
possessor  will  be  regarded  as  the' tenant  at  will  of  the  landlord,  unless 
he  can  shew  that  since  the  expiration  of  the  lease,  he  has  held  forci- 
bly, or  has  acquired  a  title,  paramount  to  that  under  which  the  pos- 
session was  originally  taken.  Something  more  than  an  intimation 
of  hostility  in  such  a  case  is  necessary,  and  the  possessor  coming  in 
under  the  assignee  of  the  lease,  as  in  this  case  must  be  supposed  to 
hold  his  title.  Judgment  reversed^  and  procedendo  awarded. 


]  86    *  Edelen's  Ex'rs  vs.  Dent's  Adm'rs. — June,  1830. 

A  testator  directed  the  whole  of  his  real  and  personal  estate,  not  specifically 
devised,  to  be  sold  on  credit  by  his  executors,  and  the  proceeds  applied 
to  the  payment  of  his  debts  and  legacies.  At  the  time  of  making  his 
will,  and  at  his  death,  he  was  indebted  to  E.  one  of  his  pecuniary  lega- 
tees, to  whom  he  devised  a  greater  sum  than  he  owed.  In  an  action  by 
£.  against  the  executors  to  recover  the  debt  due  to  her  from  the  testator, 
held  that  her  legacy  was  not  to  be  taken  as  a  satisfaction  of  the  debt  due 
her. 

The  general  rule  of  law  that  a  p^uniary  legacy,  of  an  equal,  or  a  larger 
amount,  is  to  be  taken  as  a  satisfaction  of  a  debt,  is  undeniable:  but  it 
is  not  an  unbending  rule,  and  not  being  much  favored,  is  made  to  yield 
to  slight  circumstances. 

An  express  devise  for  the  payment  of  debts  and  legacies — the  creation  of  a 
fund  for  the  payment  of  debts,  and  a  charge  of  the  legacy  on  that 
fund — if  the  legacy  be  uncertain,  and  made  to  depend  upon  a  contin- 
gency— if  the  payment  of  the  legacy  be  postponed  by  the  will  to  a  time 
subsequent  to  that,  at  which  the  debt  is  due  and  payable,  or  if  the  debt 
be  due  at  the  time  of  the  testator's  death,  and  the  legacy  be  not  made 
payable  immediately,  but  at  some  future  time,  are  each  cases  in  which  a 
legacy  will  not  be  considered  as  a  satisfaction  of  the  testator  ^s  debt. 

Appeal  from  Prince  George's  County  Court.  This  wfw  an  action 
of  debt  by  the  appellees,  as  administrator,  d.  h.  n.  of  Elizabeth  Dent, 
against  the  appellants,  Joseph  Edeien  and  ^Nicholas  Stonestreet,  as 
executors  of  James  Edeien,  on  a  single  bill,  signed  by  the  api)ellant's 
testator,  payable  to  the  intestate  of  the  appellee,  for  $1,409.86,  on 
demand,  and  dated  on  the  20th  June,  1812.  The  defendants  pleaded 
payment,  on  which  issue  was  taken.  The  following  statement  of 
facts  was  submitted  tor  the  decision  of  the  Court :  ''  James  Edeien, 
by  his  last  will  and  testament,  dated  29th  August,  1813,  which  wa8 
duly  proved  and  recorded  in  the  office  of  Eegister  of  Wills  of  Prince 
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George's  County,  and  which  is  as  follows,  to  wit:  ^In  the  name  of 
God,  Amen:  I,  James  Edelen,  of  Prince  George's  County,  &c.  Item, 
I  will  and  direct  that  my  executors  hereinafter  named,  shall  pay  and 
satisfy  all  my  just  debts.  Item,  I  will,  and  devise,  that  all  my  land 
and  real  estate,  consisting  of  the  plantation  on  which  I  live,  the  one 
on  •  which  Dixon  now  lives,  and  the  one  occupied  by  Joseph 
N.  Stonestreet,  shall  go  to  my  executors,  to  them,  and  their  '^^^ 
heirs,  for  the  following  purposes,  to  wit :  to  be  by  them  sold,  as  soon 
88  they  can  be,  and  the  money  arising  from  the  sale  of  said  land, 
shall  be  distributed  among  my  legatees  hereinafter  named ;  and  I 
also  will  and  direct,  that  all  my  personal  estate,  not  hereinafter  par- 
ticnlarly  devised,  shall  be  also  sold  by  my  executors,  and  the  whole 
proceeds  divided  among  my  legatees  hereinafter  named.  The  whole 
money  arising  from  the  sales  of  real  and  personal  property,  to  be 
distributed  in  the  proportions  hereinafter  designated.  And  I  direct 
that  the  real  estate  shall  be  sold  upon  a  credit  of  six,  twelve,  and 
eighteen  months,  from  the  day  of  sale,  and  the  personal  property 
upon  six  months'  credit,  the  purchasers  giving  bond  with  approved 
secority,  for  the  payment  of  their  respective  purchases.  Item,  I  will 
and  devise  to  my  brother.  Joseph  Edelen,  the  sum  of  $6,000  to  him 
for  his  life,  that  is,  he  shall  receive  the  interest  of  the  said  money, 
and  at  his  death  to  be  equally  divided  amongst  his  children.  I  also 
give  to  my  brother  Joseph  Edelen,  my  two-years-old  sorrel  colt,  out 
of  Floretta.  Item,  I  give  to  my  sister,  Elizabeth  Dent,  the  sum  of 
t2,50O,  and  I  direct  that  she  shall  pay  the  interest  of  said  $500  an- 
nnally,  to  her  son  William  Lewis  Dent,  and  at  his  death  shall  divide 
it  amongst  his  children.  Item,  I  give  to  G^rge  W.  Dent,  the  sum 
of  9250.  I  also  give  to  my  sister  Elizabeth  Dent,  negro  girl  called 
Snck.  Item,  I  give  to  my  sister,  Margaret  Stonestreet,  the  sum  of 
$2,000:  I  also  give  to  my  sister  Margaret  Stonestreet,  negro  woman 
Harriet,  and  her  children.  Item,  I  give  to  my  sister  Sarah  Pye,  the 
sum  of  $1,500.  Item,  I  give  to  my  sister  Mary  Stonestreet,  the  sum 
of  $500.  Item,  I  give  to  my  sister  Mary  Stonestreet,  negro  woman 
called  Bettie  Day,  and  her  children,  and  also  Bob,  his  wife,  and  three 
youngest  children.  Item,  I  give  to  my  brother  Samuel  Edelen,  my 
negro  boy  called  Patrick,  and  I  release  to  him  the  money  he  owes 
me.  Item.  I  give  to  my  niece  Jane  Diggs,  negro  woman  Betty,  and 
her  four  •  children.  I  give  to  my  niece  Mary  N.  Stonestreet,  -  ^^ 
negro  gu-ls  Mary  and  Kitty,  and  negro  boy  Daniel.  Item,  I  *^  • 
give  to  my  nephew  Joseph  JSf.  Stonestreet,  the  sum  of  $500,  and  re- 
lease and  discharge  him  from  his  note,'  and  then  after  various  other 
specific,  and  pecuniary  bequests,  the  testator  constitutes  the  appel- 
lants bis  executors,  and  bequests  to  the  intestate  of  the  appellee,  the 
further  sum  of  $250.  The  several  pecuniary  bequests  to  the  intes- 
tate of  the  appellees  contained  in  the  aforogoing  will,  amounted  to  the 
sum  of  $2,750,  and  at  the  time  of  his  death  it  was  admitted,  that 
the  appellant's  testator  owed  to  her,  as  evidenced  by  the  single  bill 
8  2  G.  &  J. 
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upon  which  this  action  is  brought,  the  sum  of  $1,409.86,  with  interest 
from  the  20th  June,  1812.  The  will  of  the  appellant's  testator,  was 
proved  on  the  8th  of  January,  1814 — ^the  money  due  by  the  single 
bill,  was  payable,  before  and  at  the  time  of  the  testator's  death ;  and 
upon  this  statement  the  question  is,  whether,  the  debt  due  Elizabeth 
Dent,  is  satisfied  by  the  legacy."  It  was  agreed  that  the  preceding 
statement  should  have  the  same  effect  as  a  special  verdict,  each 
party  reserving  the  privilege  of  appealing.  The  County  Court  gave 
judgment  on  the  case  stated  for  the  plaintiff,  and  the  defendants  ap- 
pealed to  the  Court  of  Appeals. 

The  case  came  on  to  be  tried  before  Buchanan,  C.  J.,  Eablr 
and  Abgheb,  JJ.  and  was  submitted  on  notes. 

Stonestreety  for  the  appellants. 

R.  Johnaony  for  the  appellees,  cited  2  Miid,  Ch.  42 ;  Richardson  vs. 
GHreesey  3  Alk.  65 ;  Matthews  vs.  Matthews,  2  Vez.  Sen.  636 ;  2  Mad. 
Chan.  42 ;  Chanoey^s  Case,  1  P.  Wtas.  408 ;  Richardson  vs.  Oreese,  3 
Atk.  65 ;  Hinchliffe  vs.  Hinchliffej  3  Ves.  529 ;  NiehoUs  vs.  Judson^  2 
Aik.  300 ;  Clarice  vs.  SeweUy  3  Atlc.  96 ;  Peacock  vs.  Falkenerj  1  Bra. 
C.  a  296. 

-  ^  -  •  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  The 
*«^*  question  here  is  a  very  short  one.  James  Edelen  being  in- 
debted to  his  sister  Elizabeth  Dent  on  a  single  bill,  which  was  due 
before,  and  at  the  time  of  his  death,  made  his  will  after  it  had 
become  due,  in  which  he  first  directs  that  his  executors  shall  pay 
and  satisfy  all  his  just  debts.  He  then  directs,  that  they  shall  sell 
the  whole  of  his  real  estate  and  all  his  personal  estate  not  specifically 
bequeathed ;  the  personal  property  on  a  credit  of  six  months,  and 
the  real  estate  on  a  credit  of  six,  twelve,  and  eighteen  montha 
and  that  the  whole  of  the  proceeds  shall  be  distributed  among 
his  legatees  therein  after  named,  in  the  proportions  designated. 
To  his  sister  Elizabeth  Dent  he  bequeaths  a  sum  of  money  exceed- 
ing in  amount  the  debt  due  from  him  to  her;  and  whether  this 
pecuniary  legacy  shall  be  taken  as  a  satisfaction  of  the  debt,  is  the 
question  submitted  f 

The  general  rule  of  law,  that  a  pecuniary  legacy',  of  an  equal,  or  a 
larger  amount,  is  to  be  taken  as  a  satisfaction  of  a  debt,  is  undenia- 
ble ;  but  it  is  not  an  unbending  rule,  and  not  being  much  favored  is 
made  to  yield  to  slight  circumstances  to  be  found  in  the  will.  Such 
as  an  express  devise  for  the  payment  of  debts  and  legacies,  the  crea- 
tion of  a  fund  for  the  payment  of  debts,  and  a  charge  of  the  legacies 
^  on  that  fund;  or  if  the  legacy  be  uncertain  and  made  to 
mz  3|e  depend  upon  a  contingency ;  2  Mad,  Ch.  42,  43, 44 ;  3  A^.  65 ; 
or  if  the  payment  of  the  legacy  be  postponed  by  the  will  to  a  time 
subsequent  to  that,  at  which  the  debt  is  due  and  payable,  or  if  the 
debt  be  due  at  the  time  of  the  testator's  death,  and  the  legacy  be 
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not  made  payable  immediately,  bat  at  some  fntare  time.  2  Mad.  44 ; 
3  Atk,  96 ;  1  Brovm^s  Ch.  Rep.  295.  In  this  case  with  the  exception 
that  the  legacy  is  not  made  to  depend  upon  a  contingency,  all  those 
circumstances  concur.  The  debt  was  subsisting  and  due  before  and 
at  the  time  of  the  testator's  death ;  there  is  an  express  devise  for  the 
payment  of  debts  and  legacies,  the  creation  of  a  fund  charged  with 
the  payment  of  debts  and  legacies,  and  the  legacy  to  Elizabeth  Dent 
is  not  made  payable  immediately  on  the  death  of  the  testator,  but 
with  the  other  legacies,  is  to  be  paid  out  of  the  proceeds  of  sales  of 
the  real  and  personal  property,  and  might  in  part  at  least,  not  be 
paid  until  long  after  the  executors  by  law  were  bound  to  pay  the 
^ebt«,  the  real  property  being  directed  to  be  sold,  at  a  credit  of  six, 
twelve,  and  eighteen  months  from  the  time  of  sale. 

There  is  moreover  another  circumstance  presented  by  this  will, 

which  is  worthy  of  consideration.    It  is  this,  that  there  is  a  specific 

b^nest,  to  one  of  the  objects  of  the  testator's  bounty,  and  a  pecuni- 

^y  legacy  to  another,  to  whom  he  expressly  releases  the  debts 

^pectively  due  by  them  to  him ;  which  tends  to  shew  the  general 

intention  of  the  testator,  that  the  different  legacies  bestowed  should 

^  enjoyed  as  clear  bounties  by  those  to  whom  they  were  given, 

^naffected  by  any  debts^  owing  to,  or  by  him,  or  them.    We  there- 

'^^  think,  that  the  pecuniary  legacy  to  Elizabeth  Dent,  is  not  to  be 

^^ken,  as  in  satisfaction  of  the  debt  which  was  due  to  her  by  the 

^^fcator.  Judgment  affirmed. 
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*^^ere  it  does  not  appear,  either  from  the  plots  themselves,  or  the  surveyor's 
^^planations,  what  was  the  object  or  design  of  certain  lines  upon  plots 
^'^turned  under  a  warrant  of  resurvey,  nor  from  the  surveyor's  certifi- 
cate, that  he  had  ever  made  such  locations,  it  is  not  competent  to  shew, 
^^At  the  surveyor  laid  down  such  lines  for  a  counter-location  of  a  tract 
^^  land  described  in  the  plots;  for  such  lines  are  a  mere  nullity. 

^^^timony,  out  of  the  plots  and  explanations  filed  with  them,  could  be 
^^Kseived  to  give  name  and  character  to  unintelligible  locations,  it  would 
^^feat  the  object  for  which  plots  have  been  received  as  part  of  the 
^l^adings  in  the  cause. 

^^\>ject  and  intention  of  introducing  plots  in  the  cause,  is  to  give  cer- 
^*^inty  to  the  claim  and  defence,  and  to  apprise  the  parties,  that  the 
'*<:>^ation8  of  other  lands  are  to  be  used,  to  illustrate,  and  support,  the 
-■^^^^cation  of  those  under  which  they  claim  title.  It  is  to  prevent  surprise, 
^*^d  therefore  it  has  been  the  uniform  practice  of  the  Courts,  to  reject 
^^^idence  as  to  any  object,  unless  it  is  located  on  the  plots,  (a) 

^^^'^  -Approved  in  Medley  vs.  Williams,  7  G.  &  J.  68;  Crawford  vs.  Berry,  11 
^*  *^  J.  313;  Clary  Ts,  Kimmdl,  18  Md.  254;  Morris  vs.  Hammond,  27  Md. 
^^^^   iVewmian  vs.  Young,  30  Md.  419.    See  Rev.  Code,  Art  64,  sec.  25. 
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The  proprietor  of  adjacent  tracts  of  land,  conveyed  the  younger  tract  by 
metes,  and  bounds;  all  the  land  contained  within  those  metes  and 
bounds,  passes  to  the  grantee,  although  part  of  the  elder  tract  is  em- 
braced in  them.  (6) 

A  deed  of  land  executed  in  the  year  1785,  to  be  competent  evidence,  should 
appear  to  have  been  recorded,  according  to  the  provisions  of  the  Act  of 
1715. 

In  trespass  for  breaking  the  plaintiff  ^s  close,  and  cutting  down  his  trees,  if 
the  plaintiff  fail  to  prove  the  cutting  his  trees,  he  may  still  recover  for 
the  breach  of  his  close. 

Prior  to  the  Act  of  1825,  ch.  117,  it  was  the  duty  of  the  Court  to  notice  errors 
apparent  on  the  face  of  the  record,  or  any  legal  objections  to  evidence 
set  out  in  the  record,  although  they  were  not  brought  into  the  view  of 
the  Court  below,  nor  formed  any  part  of  the  bills  of  exceptions,  (c) 

Where  the  declaration  charged  that  the  defendant,  the  close  of  the  plaintiff's 

called ,  situate,  &c,  broke  and  entered,  and  defence  having  been 

taken  on  warrant,  and  neither  the  warrant,  nor  any  of  the  proceedings 
under  it,  gave  any  name  to  the  close  of  plaintiff,  the  Court  refused  to 
affirm  a  judgment  rendered  for  the  plaintiff,  prior  to  the  Act  of  1825, 
ch.  117,  upon  proceedings  thus  defective  on  their  face. 

APPEAL  from  Prince  George's  County  Court.  Trespass  quare 
elatisum  fregit^  instituted  by  the  appellees,  against  the  appellant, 
Thomas  Mnndell,  on  the  9th  of  April,  1818.  'JDhe  declaration  charged 
that  the  appellant  •  on  the  1st  of  April,  in  the  year  1817, 
*'^*  and  on  dirers  days  between  that  day,  and  the  day  of  impe- 
trating  the  writ  in  this  case ;  the  close  of  the  said  Hugh  and  Lloyd, 

called ,  situate  in  the  county  aforesaid,  broke,  and  entered, 

&c.  and  cut  down  the  timber  and  other  trees,  &c."  Pleas  not  guilty 
and  liberum  tenementum,  A  warrant  of  resurvey  was  issued,  without 
the  name  of  the  land  to  be  surveyed,  and  plots  were  made  and 
returned. 

1.  At  the  trial  the  plaintiff's  read  in  evidence  the  patent  of  a  tract 
of  land  called  '<  Marsham's  Best,"  containing  750  acres  more  or  less, 
which  was  patented  to  one  Bichard  Marsham  on  the  26th  of  May, 
1664;  and  then  offered  proof  that  the  plaintiffs  were,  at  the  time 
alleged  in  the  declaration,  or  the  time  when  the  trespasses  were 
alleged  to  have  been  committed,  and  for  several  years  before,  in  pos- 
session of  a  part  of  said  land  called  Marsham's  Best,  and  proved  the 
commission  of  several  trespasses,  by  the  tenants  of  the  defendants, 
in  the  loetis  in  qno^  designated  on  the  plots  in  the  cause  by  a  line 
drawn  from  black  D,  to  red  D,  to  1,  and  to  black  D. 

The  defendant  then  for  the  purpose  of  showing  that  the  plaintiffs' 
location  of  Marsham's  Best,  was  not  the  true  location  thereof,  but 
that  if  the  said  land  was  truly  located,  the  act-s  alleged  as  trespasses 
proved,  would  not  be  found  to  have  been  (X)mmitted  within  the  lines  of 


(6)  Approved  in  Casey  vs.  Inloes^  1  Gill,  510;  Bryan  vs.  Harvey^  18  Md.  130. 
See  Hall  vs.  GUtings,  2  H.  &  J.  98,  note. 
(c)  See  Rev.  Code,  Art.  71,  sec.  7. 
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the  said  tract  of  land,  but  within  the  lines  of  a  tract  called  Quicksale, 
which  belonged  formerly  to  the  defendant,  and  offered  to  shew  a 
location  on  the  said  plot«,  beginning  at  red  A,  the  beginning  of  a 
tract  of  land  called  Taylorton,  as  so  located  on  said  plots,  running 
with  yellow  shaded  lines,  around  the  plaintiff's  said  location  of  Mar- 
sham's  Rest,  by  red  D  to  said  red  A,  as  a  counter-location  of  Mar- 
sham's  Rest,  and  to  produce  evidence  of  the  correctness  of  that  loca- 
tion, which  was  objected  to  by  the  plaintiffs  on  the  ground,  that  it  did 
not  appear  on  the  plots,  by  whom  that  location  had  been  made,  or 
what  land  it  was,  that  was  thus  located,  and  because  there  was  not 
on  the  said  plots  any  explanations  of  •  the  said  alleged  counter-    *  ^^ - 
location.    Whereupon  the  defendant  produced  another  plot,   *«^^ 
formerly  made  in  the  cause,  and  proved  by  the  clerk,  that  the  plots 
filed  in  the  cause  had  been  -delivered  by  him  under  the  leave  of  the 
Court,  to  add  and  amend,  to  the  sheriff  of  the  county,  for  the  pur- 
pose of  making  the  amendment ;  and  further  proved  by  the  surveyor, 
that  be  had  received  that  plot  from  the  sheriff,  for  the  purpose  of 
Biaking  the  amendment,  and  that,  instead  of  making  the  amend- 
ment, on  that  plot,  he  having  been  directed  by  the  Gourt,  to 
combine  that  plot  and  explanations  with  another,  that  had  been 
inade  out  for  the  plaintiffs,  copied,  as   he  supposed,  every  thing 
fTom  that  plot  so  made  out  for  the  defendant,  and  the  other  plot 
^  made  out  for  the  plaintiffs,  upon  another  paper,  which  is  the 
amended  plot  in  this  cause,  marked  B,  and  intended  to  have  put 
^^  the  explanations  on  the  new  plot,  an  explanation  of  the  said 
location,  claimed  as  the  defendant's  said  counter-location,  of  the  said 
^ftrsham's  Rest,  as  a  location  made  by  the  defendant,  and  supposed 
^6  had  done  so,  and  that  he  had  returned  the  said  plot,  on  the  first 
^^y  of  this  term,  and  retained  in  his  hands  the  other  former  plots, 
^^^    now  at  the  trial  produced  them  in  Court.      Whereupon  the 
J   ^"^Hdant  contended  that  he  had  a  right  to  use  the  said  counter- 
/^(^i^tion  of  Marsham's  Rest,  as  the  same  is  located,  and  explained 
^  ^H^  said  defendant's  former  plot,  in  the  trial  before  the  jury.    But 
^   Oourt  was  of  opinion,  atid  so  instructed  the  jury,  that  it  was  not 
»^^I>«tent  for  the  defendant  to  use  the  said  alleged  counter-location 
.  «j^^^^rsham's  Rest,  and  that  the  plaintiff 's  location  thereof,  was  to  be 
.  ^^"Ti  as  uncontradicted  by  the  defendant,  in  said  cause,  and  as  the 
^^    original  location  of  said  land.    The  defendant  excepted. 
ni  The  defendant  thus,  to  prove  title  to  the  land  located  on  the 

^  w.^^?  as  part  of  Quicksale,  located  as  his  freehold,  read  in  evidence 
Ij^^^^-'^ent  for  the  tract  of  land  called  Quicksale,  containing  400  acres, 
g^  "^^^trancis  Street,  dated  22d  October,  1666,  and  the  deed  of  Thomas 
j,^,^^^  t;t,  (under  •  whom  the  plaintiffs  claim,)  dated  August  5th, 

"^^j  to  Patrick  Sim,  under  whom  the  defendant  claimed,  for    *  «^" 
^^l^^rt  of  the  tract  called  Quicksale,  containing  90J  acres  more  or 
^^^"j  which  said  deed  did  not  appear  to  have  been  recorded,  and 
t'cd  to  prove  that  the  said  Thomas  Gantt,  was  at  the  time  of  the 
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date  of  said  deed,  the  owner  and  holder  of  the  tract,  called  Mar- 
sham's  Rest ;  but  the  Goart  were  of  opinion  that  the  deed  of  the 
said  Thomas  Gantt,  purporting  to  convey  Qnicksale  by  name,  could 
not,  under  such  circumstances,  convey  title  to  any  land  that  lay 
within  the  lines  of  Marsham's  Rest,  the  elder  survey,  even  though 
said  Gantt  was  at  the  time  owner,  and  holder  of  both  of  the  said 
tracts.    The  defendant  excepted. 

3.  The  Court  then,  upon  the  prayer  of  the  plaintiffs,  instructed 
the  jury,  that  the  plaintiffs  in  the  event  of  their  failing  to  prove  the 
trespass  by  cutting  trees,  are  entitled  to  recover  for  the  breach  of 
their  close,  if  such  fact  is  proved  to  the  jury.  The  defendant  ex- 
cepted, and  the  verdict  and  judgment  being  against  him,  he  prose- 
cuted the  present  appeal. 

The  cause  wa^  submitted  on  notes,  to  Btjohanak,  0.  J.,  Eable, 
Mabtin,  Aecheb,  and  Dobset,  JJ. 

Taney^  (Attorney-General,)  and  Mundell,  for  the  appellant,  cited 
Hawkins  vs.  Hamon^  1  H.dt  McH.  523,  and  the  cases  there  cited ;  Ben- 
son vs.  MusseteVj  1  H.  <&  J,  208. 

Stonestreei,  for  the  appellees. 

onQ  *  Mabtin,  J.  delivered  the  opinion  of  the  Court.  An 
^"^  action  of  trespass  for  breaking,  and  entering  the  close  of 
the  plaintiffs,  and  cutting  down  their  trees,  produced  the  appeal, 
that  now  becomes  a  subject  of  examination  in  this  Court.  A  war- 
rant of  resurvey  was  issued  to  the  surveyor  to  locat<e  such  lands,  aa 
the  parties  deemed  necessary,  to  explain  their  respective  titles. 
Locations  were  made  for  both  the  plaintiffs  and  the  defendant.  But 
instead  of  placing  their  locations  on  one  paper  to  give  a  distinct  view 
of  the  whole,  the  surveyor  returned  one  plot  with  the  locations  made 
for  the  plaintiffs,  and  a  separate  plot  containing  those  made  for  the 
defendant.  Under  leave  to  add,  and  amend,  he  was  directed  by  the 
Court,  to  place  the  locations  he  had  made  for  the  defendant,  on  the 
plot  returned  for  the  plaintiffs.  Under  the  impression  that  these 
directions  had  beeli  complied  with,  the  plot  letter  B,  was  filed  in  the 
cause,  and  the  plot  originally  returned  for  the  defendant,  was 
retained  by  the  surveyor.  The  plaintiffs  having  located  a  tract  of 
land  called  Marsham's  Rest,  and  the  alleged  trespasses  to  be  within 
the  lines  of  that  land,  sis  thus  located,  the  defendant  offered  to  show 
a  counter-location,  of  that  tract  as  made  by  him,  on  the  amended 
plot,  beginning  at  red  A,  running  to  near  red  D,  and  round  to  the 
beginning  at  red  A,  and  to  produce  evidence  of  the  correctness  of 
that  location,  which  was  objected  to  by  the  plaintiffs.  On  reference 
to  the  amended  plot  we  find  four  lines  are  drawn  with  yellow  shad- 
ing, beginning  at  red  A,  running  to  red  D,  and  round  to  the  begin- 
ning at  red  A.  But  whether  these  lines  are  to  represent  the  location 
of  any  laud,  and  if  any,  what  land,  by  whom  it  was  made,  or  for  what 
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purpose  it  was  done,  does  not  appear  either  by  the  location  it8elf  or 
any  explanation  on  the  face  of  the  plot,  or  filed  with  the  plot; 
•  nor  does  the  certificate  of  the  surveyor  state  he  ever  made  ^^^ 
such  a  location.  The  defendant  then  attempted  to  aid  the  '^"^ 
defect  by  giving  in  evidence  to  the  jury  the  plot  originally  laid  out 
for  him,  on  which  Marsham's  Rest  was  located,  and  which  had  been 
retained  by  the  surveyor,  and  by  the  parol  testimony  of  the  clerk  of 
the  Coart,  and  the  surveyor,  who  stated  in  substance  that  the  plot 
originally  filed  in  the  cause  had  been  delivered  to  the  surveyor,  for 
the  purpose  of  putting  the  locations  made  by  the  defendant,  on  the 
plot  returned  for  the  plaintiffs ;  that  the  surveyor  under  the  impres- 
sion that  he  had  done  so,  returned  the  plot  B,  as  the  amended  plot, 
which  was  filed  in  the  cause,  and  the  plot  originally  made  out  for 
the  defendant  was  retained  by  him,  which  plot  he  produced  in 
Court.  This  testimotiy  was  rejected  by  the  Court,  and  presents  the 
question  arising  upon  the  first  bill  of  exceptions. 

On  the  plot  marked  B,  we  find  a  parallelogram  included  within 
four  lines  shaded  with  yellow,  but  as  before  stated  no  name  is  given 
to  the  land,  intended  to  be  represented  by  that  figure.  It  is  not 
stated  by  whose  direction  it  was  made,  nor  for  what  purpose  it  was 
placed  there,  nor  does  the  surveyor,  in  his  certificate,  say  it  was  made 
by  him.  It  is  therefore  a  mere  nullity.  An  imaginary  location  from 
which  neither  plaintiffs  nor  defendant  could  derive  any  information 
or  advantage.  Gould  the  defendant  clothe  this  nondescript  with 
name,  character,  and  legal  effect,  by  the  production  of  the  other  plot, 
and  the  parol  evidence  offered  by  him  f 

If  testimony  out  of  the  plot  and  explanations  filed  with  them, 
could  be  received,  to  give  name,  and  character,  to  unintelligible  loca- 
tions, it  would  defeat  the  object  for  which  plots  have  been  received 
as  part  of  the  pleadings  in  the  cause.    If  you  can  resort  to  such  evi- 
dence to  explain  one  tract,  you  may  resort  to  it,  to  explain  all.    It 
would  then  only  be  necessary  to  place  certain  lines  upon  a  piece  of 
pai)er  without  name,  without  explanation,  and  without  stating  the 
purpose  for  which  they  were  made,  and  file  it  •  with  the  clerk,   gpg^m 
What  advantage  would  such  an  unmeaning  paper  be,  to  the   -^^^ 
parties  f    It  would  not  enable  them  to  ascertain  the  grounds  upon 
which  his  opponent  relied,  nor  to  make  counter-locations  of  the  lands, 
^f  such  counter-locations  were  deemed  proper.    The  object  and  inten- 
sion of  introducing  plots  in  the  cause;  is  to  give  certainty  to  the 
claim  and  defence,  and  to  apprise  the  parties,  that  the  locations  of 
^^her  lands  are  to  be  used  to  illustrate,  and  support  the  location  of 
tnos^  under  which  they  claim  title.    It  is  to  prevent  surprise,  and 
t"^retore  it  has  been  the  uniform  practice  of  Courts,  to  reject  evi- 
^^Uc^  as  to  any  object,  unless  it  is  located  on  the  plots.    If  a  tract 
^^  »au^  lias  been  located  by  one  party,  and  not  counter-located  by  the 
otliQj.^  the  location  is  admitted  to  be  correct.    3  H.  &  J.  13.    But 
'^^^  is  it  possible,  for  a  party  to  know  whether  a  counter-location  is 
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called  for,  UDtil  he  is  apprised  that  a  location  of  the  land  is  made  T 
In  the  canse  now  before  the  Court,  the  plaintiffs  located  the  tract  of 
land  called  Marsham's  Best,  and  upon  an  examination  of  the  plot 
and  explanations,  seeing  no  counter-location  of  that  land,  they  hsid  a 
right  to  conclude  the  location  was  admitted.  Had  the  counter-loca- 
tions been  apparent  by  a  proper  explanation  filed  with  the  plot,  they 
might  have  made  further  locations  of  that  land  to  shew  its  true  posi- 
tion and  extent.  But  it  is  said  this  case  stands  upon  different 
grounds.  That  the  plot  originally  filed  for  the  defendant,  was  still 
filed  in  the  cause,  and  the  plaintiffs  might  have  resorted  to  it  when 
they  pleased.  But  what  advantage  or  information  could  they  derive 
from  it  f  The  locations  on  the  two  plots  are  entirely  different,  and 
no  man,  unless  he  possessed  the  spirit  of  divination,  could  know  by 
an  examination  of  these  two  plots,  that  the  figure  within  the  yellow 
shading,  and  red  letters  on  the  amended  plot,  was  intended  to 
represent  Marsham's  Best,  as  located  on  the  plot  returned  for  the 
defendant.  We  therefore  concur  with  the  Court  below  in  the  opinion 
expressed  in  the  first  bill  of  exceptions. 

*  In  the  progress  of  the  trial  of  this  cause,  the  defendant 
"^^^  offered  in  evidence  to  the  jury,  a  deed  from  Thomas  Gantt  to 
Patrick  Sim,  (under  whom  he  claimed  title,)  for  part  of  a  tract  of 
land  called  Quicksale,  and  to  prove  that  the  said  Gantt,  was  at  the 
time  of  the  date  of  the  deed,  the  owner,  and  holder  of  the  tract  called 
Marsham's  Best.  The  deed  states  that  the  part  of  Quicksale,  sold 
by  the  grantor,  was  contained  within  certain  metes  and  bounds,  par- 
ticularly specified  in  the  deed.  Upon  a  location  of  these  lands  it 
appeared  a  part  of  the  land  contained  within  the  metes  and  bounds, 
mentioned  in  the  deed  for  Quicksale,  was  included  within  the  lines  of 
the  elder  tract,  called  Marsham's  Best.  The  Court  were  of  opinion, 
(as  appears  by  the  second  bill  of  exceptions)  that  the  deed  purporting 
to  convey  part  of  Quicksale  by  name,  could  convey  no  land  but 
Quicksale.  In  this  opinion  we  think  they  were  decidedly  wrong. 
Gantt,  being  the  proprietor  of  both  Marsham's  Best  and  Quicksale, 
if  he  conveyed  the  younger  tract  by  metes  and  bounds,  all  the  lands 
contained  within  those  metes  and  bounds,  would  pass  to  the  grantee, 
although  part  of  the  elder  tract  was  embraced  within  them.  Many 
decisions  of  this  Court  might  be  produced,  to  sustain  this  doctrine, 
and  whether  it  depends  upon  the  principle  of  carrying  the  intention 
of  the  parties  into  effect,  or  that  a  deed  shall  be  taken  most  favora- 
bly (or  the  grantee,  the  law  is  now  too  well  established  to  be  ques- 
tioned. Haickins  vs.  Hanson^  1  H.  (&  McH.  523 ;  Hall  vs.  OittingSy  2 
H.  iSt  J.  119. 

It  may  not  be  improper  however  to  remark  that  this  deed,  as  it 
appears  in  the  record,  was  not  legal  evidence  to  be  given  to  the  jury. 
It  was  executed  on  the  5th  of  August,  1735,  and  does  not  appear  to 
have  been  recorded,  according  to  the  provisions  of  the  Act  of  1715. 
Whether  the  defendant  might  not  have  produced  testimony  to  give 
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it  legal  effect,  had  he  not  been  stopped  by  the  Goart,  is  not  necessary 
for  as  to  decide. 

♦The  third  exception  appears  to  be  abandoned  by  the  ap-  ^g^^ 
pellant.  bnt  if  relied  on  cannot  avail  him.  We  concur  with  -^^  ■ 
the  Court  in  this  exception. 

The  appeal  in  this  case  was  entered  in  the  year  1823,  and  there- 
fore is  not  affected  by  the  Act  of  1825,  ch.  117,  and  it  is  the  duty  of 
the  Gonrt  to  notice  errors,  apparent  on  the  face  of  the  record,  or  any 
legal  objections  to  evidence  set  out  in  the  record,  although  they  were 
not  brought  into  view  in  the  Gourt  below,  nor  formed  any  part  of 
the  bills  of  exceptions.  Speake  vs.  Sheppardy  6  H.  d  J.  86.  The 
declaration  in  this  cause  does  not  state  the  name  of  the  land  on 
which  the  trespasses  are  alleged  to  have  been  committed.    That  still 

remains  in .    The  warrant  of  resurvey  is  open  to  the  same 

objection.    The  surveyor  is  directed  to  lay  down  all  that  plantable 

land,  called  ^  and  when  we  examine  this  supposed  amended 

plot,  we  think  we  hazard  nothing  in  saying,  a  more  defective  one 
Dever  was  presented  in  a  Gourt  of  justice.  Having  placed  the  loca- 
tions of  several  tracts  of  land  upon  the  plot,  an  explanation  is  made 
to  some  of  them,  and  to  others  no  possible  clue  is  given,  by  which 
you  can  ascertain  either  the  name  of  the  land  located,  the  party  by 
whom,  nor  the  object  for  which  it  was  located.  Some  of  the  locations 
appear  to  be  merely  imaginary  lines,  drawn  without  any  authority, 
and  without  any  meaning.  Nor  is  it  in  a  better  situation  when  we 
look  at  the  certificate  of  the  person  who  returned  this  amended  plot. 
It  professes  to  have  been  made  by  virtue  of  a  warrant  of  resurvey  to 

lay  down  all  that  plantable  land  called ,  without  naming  it. 

Nor  can  this  blank  be  supplied,  by  either  the  warrant  of  survey,  or 

the  declaration  filed  in  the  cause.    The  same is  to  be  found 

in  all.  The  certificate  to  the  plaintiff^  location  then  states,  ^'I  here- 
by certify,  as  surveyor  of  the  county  aforesaid,  that  I  have  in  the 
presence  of  the  sheriff  of  said  county,  carefully  resurveyed,  and  laid 
down  the  tracts  of  parcels  of  land  above  explained,  &c."  To  this 
certificate  two  seals  are  annexed,  but  neither  *  the  name  of  ^g^^ 
the  sheriff  nor  surveyor  appears  to  the  certificate.  The  cer-  -^^^ 
tificate  to  the  locations,  made  by  the  directions  of  the  defendant,  is 
still  more  defective.  That  does  not  state  by  whom  the  survey  was 
made,  or  that  it  was  made  in  the  presence  of  the  sheriff.  It  is  sub- 
ject to  the  same  objections  as  to  blanks  with  the  certificate  to  the 
locations  made  for  the  plaintiffs.  It  is  not  signed  by  either  the 
sheriff  or  the  surveyor.  This  Gourt  cannot  affirm  a  judgment  so 
fatally  defective  on  the  face  of  the  proceedings. 

Judgment  reversed^  and  procedendo)  awarded. 
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Pennington,  Adm'r  of  Patterson  vs.  Gittings,  Ex'r. — June, 

1830. 

The  answer  of  an  executor  or  administrator  in  his  representative  capacity, 
which  asserts  a  fact  that  is  not,  and  cannot  be  within  his  own  know- 
ledge, does  not  properly  come  within  the  general  rule,  that  an  answer 
asserting  a  fact  responsive  to  the  bill  can  only  be  disproved  or  out- 
weighed by  the  testimony  of  two  witnesses,  or  one,  with  pregnant  cir- 
cumstances, [a)    ' 

When  an  executor  or  administrator  answering  in  his  representative  char- 
acter, alleges  facts  of  which  he  can  have  no  personal  knowledge,  it  can 
but  amount  to  an  assertion  of  his  impressions,  and  his  speaking  posi-. 
.  tively  cannot  alter  the  character  of  his  testimony,  merely  because  it 
comes  in  the  shape  of  an  answer,  but  must  be  allowed  its  due  weight 
only;  and  is  not  entitled  to  the  full  influence  of  the  answer  of  a  man, 
speaking  of  facts  which  may  be  within  his  own  knowledge,  (h) 

The  gift  by  a  father  to  his  child  of  a  certificate,  that  the  father  is  entitled  to 
a  certain  number  of  shares  in  the  capital  stock  in  a  bank  '^transferable 
at  the  said  bank  only,  personally,  or  by  attorney,^'  signed  by  the  cashier 
of  the  bank,  and  endorsed  in  blank  by  the  father  will  not  sustain  a  bill 
in  equity  by  the  donee  against  the  executor  of  the  donor,  praying  for  a 
transfer  of  the  stock  mentioned  in  the  certificate,  (c) 

Neither  a  donatio  inter  vivos ^  nor  a  donatio  mortis  causa,  can  be  by  mere 
parol.  The  rule  of  law  in  either  case  is,  that  a  delivery  of  the  thing 
intended  to  be  given,  is  essential  to  the  perfection  of  the  gift,  (d) 

The  delivery  must  be  according  to  the  manner  in  which  the  particular  thing 
is  susceptible  of  being  delivered;  and  that  which  is  not  capable  of  being 
delivered  is  not  the  subject  of  a  donation.  There  must  be  a  parting  by 
gpg^g^  *  the  donor,  with  the  legal  power  and  dominion  over  it.  If  he  retains 
^"^  the  dominion,  if  there  remains  to  him  a  locus  poeniteniicB^  (which  must 
be  the  case,  where  he  retains  the  possession,  and  what  is  done,  is  merely 
by  parol,]  there  cannot  be  a  perfect  and  legal  donation,  (e) 

A  gift  which  is  not  good  and  valid  at  law,  cannot  be  made  good  in  equity. 

The  consideration  of  natural  love  and  afifection  is  sufiicieut  in  a  deed,  but  a 
mere  executory  contract,  cannot  be  supported  on  the  consideration  of 
blood,  or  natural  love  and  affection.    There  must  be  something  more,  a 


(a)  Cited  in  Carpenter  vs.  Ins.  Co.  4  Howard,  218.  See  Roberts  vs.  SoZw- 
bury,  3  G.  &  J.  425. 

(b)  Distinguished  in  MicJde  vs.  Cross ^  10  Md.  860.  See  Rev.  Code,  Art.  65, 
sec.  37;  Equity  Rules,  R.  27. 

(c)  See  note  if),  infra. 

(d)  Affirmed  in  Bradley  vs.  Hunt^  5  G.  &  J.  58;  Conser  vs.  Snoivden^  54 
Md.  183;  Hitch  vs.  Davis,  3  Md.  Ch.  267.  Distinguished  in  Linthicum  vs. 
Lmthicum,  2  Md.  Ch.  24. 

(e)  Affirmed  in  Nickerson  vs.  Nvckerson,  28  Md.  332;  Murray  vs.  Cannofi^ 
41  Md.  476;  Taylor  vs.  Henry,  48  Md.  558.  Cited  in  Ins.  Co.  vs.  Flack.  3  Md. 
854.  Distinguished  in  Harrison  vs.  McConkey.  1  Md.  Ch.  35;  Gardiner  vs. 
Merritt,  82  Md.  85.    See  note  (/),  infra. 
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valuable  consideration,  or  it  is  not  good,  and  cannot  be  enforced  at  law, 
but  may  be  broken  at  tbe  will  of  the  party.  (/ ) 

(/)  Approved  in  Dugan  vs.  Gittings^  3  GilK  156.  Some  of  the  cases  con- 
cerning gifts  are  classified  in  this  note  as  follows:  1.  Gifte  inter  vivos,  2. 
Gifts  by  way  of  declarations  of  trust.  3.  Gifts  of  Savings  Bank  Deposits. 
4.  Forgiveness  of  debts.    5.  Donations  mortis  causa. 

G^ts  inter  vivos. — It  is  essential  to  the  validity  of  a  gift  inter  vivos  that 
there  be  an  actual  transfer  of  all  right  and  dominion  over  the  thing  given 
bv  the  donor,  with  intent  to  vest  the  title  in  the  donee,  to  go  into  effect  at 
once,  and  an  acceptance  of  the  gift  by  the  donee  or  some  competent  person 
for  him.  Taylor  vs.  Henry,  48  Md.  550;  Nickerson  vs.  Nickerson,  28  Md.  827; 
Cox  vs.  Sprigg,  6  Md.  274;  Hitch  vs.  Davis^  3  Md.  Ch.  266;  Jackson  vs.  Rail- 
way Co.  88  N.  Y.  520;  Basket  vs.  Hassell,  107  U.  S.  614.  The  agreement  of 
the  parties  ox>erates  at  once  as  a  transfer  of  rights  m  rem,  and  leaves  no  obli- 
gation subsisting  between  them.  Anson  on  Contracts^  3.  The  donor  can- 
not recover  back  a  gift  consummated  by  possession.  McNvlty  vs.  Cooper,  8 
G.  &  J.  214.  A  voluntary,  executory  promise  to  give,  or  an  imperfect  gift 
will  not  be  enforced.  Cox  vs.  Sprigg,  6  Md.  274;  Dugan  vs.  Gittings,  3  Gill, 
138;  Dorsey  vs.  Packwood,  12  Howard.  137.  But  a  parol  gift  of  land  accom- 
panied by  possession,  and  where  the  donee  upon  the  faith  of  the  promise  to 
give  has  made  valuable  improvements  on  the  property,  will  be  protected  in 
equity,  and  the  donor  will  be  compelled  to  execute  a  conveyance.  Hardesty 
V8.  Richardson,  44  Md.  624;  Dugan  vs.  Oittings,  3  Gill,  188.  A  gift  of  money 
or  property  by  a  parent  to  a  child  is  presumptively  an  advancement;  but 
this  presumption  may  be  rebutted.  Whether  such  a  gift  is  an  advancement, 
or  an  absolute  gift  without  a  view  to  a  portion  or  settlement,  depends  on  the 
intention  of  the  donor,  and  that  intention  may  be  ascertained  by  parol  evi- 
dence of  the  donor  ^s  declarations  at  the  time  of  executing  the  conveyance, 
or  making  the  gift,  or  of  the  donee ^s  declarations  afterwards,  or  by  proof  of 
facts  from  which  the  intention  may  be  inferred.  Graves  vs.  Spedden,  46  Md. 
533.  Indebtedness  of  the  donor  at  the  time  of  executing  a  voluntary  deed 
is  prima  fade,  but  not  conclusive,  evidence  of  fraud  as  against  prior  credi- 
tors. W(yrthingt<m  vs.  Shipley,  5  Gill,  449;  WHliains  vs.  Banks,  11  Md.  198. 
In  the  case  of  a  gift  of  a  chose  in  action,  there  must  be  a  delivery  to  the 
donee  of  the  instrument  or  document  which  is  the  evidence  of  a  subsisting 
obhgation,  so  as  to  vest  the  donee  with  an  equitable  title  to  the  fund  it  repre- 
sents, and  to  divest  the  donor  of  all  present  control  and  dominion  over  it, 
absolutely  and  irrevocably.  Basket  vs.  Hassell,  107  U.  S.  614.  The  blank 
endorsement  and  delivery  of  a  bond  vests  the  donee  with  the  right  to  the 
same.  McNulty  vs.  Cooper,  3  G.  &  J.  214.  Bank  notes  and  promissory 
notes  payable  to  bearer  pass  by  delivery,  and  constitute  valid  donations 
when  delivered.  But  it  is  otherwise  in  the  case  of  a  promissory  note  pay- 
able to  a  payee,  or  order,  and  not  endorsed.  Bradley  vs.  Hunt,  5  G.  &  J.  54. 
Where  A.  made  a  gift  of  personal  property  to  B.  by  a  bill  of  sale,  in  which 
it  was  provided  that  A.  should  not  be  debarred  from  using  and  enjoying  the 
property  during  her  life-time,  it  was  held  that  this  reservation  did  not 
qualify  the  absolute  character  of  the  grant,  except  only  so  far  as  to  enable 
the  donor  to  use  the  property  during  her  life.  Hope  vs.  Hutchins,  9  G.  &  J. 
T?.  Where  a  mother,  for  natural  love,  &c.  assigned  by  a  writing  not  under 
66al,  a  single  bill  to  her  daughter,  reserving  the  interest  to  herself  during 
her  life;  but  there  was  no  delivery  of  the  bill  to  the  daughter,  nor  to  any 
one  as  trustee  for  her,  and  no  proof  that  the  mother  ever  became  such  trus- 
tee,—nor  did  the  obligor,  although  he  had  notice  of  the  assignment,  ever 
consent  to  be  such  trustee,  but  paid  the  bill  when  due  by  another  obligation, 
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Appeal  from  Ghancery.    The  bill  in  this  case  was  filed  on  the 
18th  of  April,  1823,  in  Baltimore  County  Conrt,  by  Ann  Patterson, 


which  the  mother  subsequently  assigned  and  delivered  to  another  daugh- 
ter,— it  was  held  that  the  first  assignment  was  a  purely  voluntary  gift,  in- 
complete in  itself  for  want  of  delivery  to  the  daughter  or  to  some  one  for 
her,  which  equity  would  not  give  vitality  to,  and  that  the  mother  had  the 
right  to  make  the  subsequent  assignment.  Cox  vs.  Sprigg,  6  Md.  274.  A 
promissory  note  payable  to  the  order  of  A.  not  endorsed  by  him,  retained 
by  him  during  his  life,  and  after  his  death  in  the  possession  of  his  executor, 
was  claimed  by  his  daughter  as  a  gift,  upon  the  ground  that  he  had  given  it 
to  her.  but  had  retained  it  in  his  possession  as  her  agent  to  collect  the  inte- 
rest thereon  for  her,  which  he  regularly  paid  to  her  during  his  life.  Heldy 
that  whatever  may  have  been  the  intention  of  A.  he  had  not  executed 
it  in  the  mode  necessary  for  the  perfection  of  a  parol  gift,  not  having  parted 
with  his  legal  power  and  dominion  over  the  subject-matter  of  the  gift,  which 
was  void  at  law  and  could  not  be  made  good  in  equity.  Hitch  vs.  Davis ^  3 
Md.  Ch.  366.  A  gift  of  a  carriage  by  a  father  to  his  daughter  who  was  liv- 
ing with  him,  made  in  the  presence  of  witnesses  whom  he  called  on  to  take 
notice  of  the  gift  is  valid,  if  there  was  a  plain  declaration  of  gift  and  a  sur- 
render and  acceptance  of  dominion.  Fletcher  vs.  Fletcher^  65  Vermont,  825. 
In  Young  vs.  Young,  80  N.  Y.  480,  the  donor  placed  certain  bonds  in  enve- 
lopes and  signed  a  memorandum  on  them  to  the  effect  that  the  bonds  be- 
longed to  his  sons,  but  that  the  interest  was  reserved  to  himself  during  life, 
and  that,  at  his  death,  they  belonged  absolutely  and  entirely  to  his  sons. 
The  bonds  were  kept  in  a  safe  to  which  all  parties  had  access.  HieZd,  not  to 
be  a  valid  gift.  The  Court  said:  ^'To  establish  a  valid  gift,  a  delivery  of  the 
subject  of  the  gift  to  the  donee,  or  to  some  person  for  him,  so  as  to  divest 
the  possession  and  title  of  the  donor  must  be  shown.  The  only  way  in 
which  it  is  practicable  to  make  a  valid  gift  in  praesenti  of  an  instrument 
securing  the  payment  of  money,  reserving  to  the  donor  the  accruing  inte- 
rest, is  by  an  absolute  delivery  of  the  security  which  is  the  subject  of  the 
gift  to  the  donee,  vesting  the  entire  legal  title  and  possession  in  him,  on  hia 
undertaking  to  account  to  the  donor  for  the  interest  which  he  may  collect 
thereon.  But  if  the  donor  retain  the  instrument  under  his  own  control, 
though  he  do  so  merely  for  the  purpose  of  collecting  the  interest,  there  is 
an  absence  of  the  complete  delivery  which  is  absolutely  essential  to  the 
validity  of  a  gift.  A  gift  cannot  be  made  by  creating  a  joint  possession  of 
donor  and  donee,  even  though  the  intention  be  that  each  shall  have  an  inte- 
rest in  the  chattel.^' 

In  the  case  of  gifts  inter  vivos  between  persons  standing  in  a  fiduciary  or 
confideiltial  relation  to  each  other,  it  is  incumbent  on  the  donee  to  show  that 
the  gift  was  the  free  and  voluntary  act  of  the  donor.  Equity  watches  such 
transactions  with  jealous  scrutiny  and  will  set  them  aside  without  proof  of 
actual  fraud.  Todd  vs.  Orove,  83  Md.  188:  Ringgold  vs.  Ringgold^  1  H.  &  G. 
9;  Highberger  vs.  Stiffler,  21  Md.  338;  Snyder  vs.  Jones,  38  Md.  543:  GHffith 
vs.  Diffenderffer^  50  Md.  483;  Eakle  vs.  Reynolds,  54  Md.  305.  Cf.  Coiree  vs. 
Cornell,  75  N.  Y.  101:  Audenreid's  Appeal,  89  Pa  St.  114. 

As  to  gifts  between  husband  and  wife,  see  Oeorge  vs.  Spencer,  2  Md.  Ch. 
353;  MUler  vs.  Johnson,  27  Md.  11;  Myers  vs.  King,  42  Md.  66. 

Oifts  by  way  of  a  declaration  of  trust.— If  a  formal  declaration  of  trust  be 
made  by  the  legal  owner  of  property,  declaring  himself  in  terms  the  trustee 
of  that  property  for  a  volunteer,  or  directing  that  it  be  held  in  trust  for  a 
volunteer,  equity  considers  such  a  declaration  as  a  trust  actually  created, 
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the  appellant's  intestate,  against  the  appellee,  James  C.  Gittings,  as 
execator  of  James  Gittings.    Afterwards  the  proceedings  were,  at 


although  anacoompanied  by  a  deed,  or  other  act,  divesting  the  donor  of  the 
legal  estate.    HiU  on  Trustees ^  85-39.     In  Morgan  vs.  MaUeson^  L.  R.  10  Ek^. 
475.  and  other  recent  cases,  a  tendency  was  shown  to  infringe  on  the  rule 
that  equity  will  not  enforce  an  incomplete  gift,  by  construing  such  gift  into 
a  declaration  of  trust,  notwithstanding  that  the  real  intention  of  the  donor 
was  evidently  not  to  make  himself  a  trustee,  but  to  divest  himself  of  all 
interest.    Pollock  Con.  169.    And  in  3  Schouler  on  Per.  Prop.  75,  it  is  said 
that  which  would  once  have  failed  from  imperfect  delivery  is  now  fre- 
qnently  upheld  as  a  declaration  of  trust,  or  on  the  consideration  that  the 
donee  might,  as  a  matter  of  justice,  come  into  a  Ck)urt  of  equity  and  get  his 
title  perfected.    But  these  cases  have  been  disapproved  in  later  judgments 
and  in  Richards  vs.  Delbridge,  L.  R^  18  Eq.  11,  Jesselx.,  M.  R.  said:  ''A  man 
may  transfer  his  property  without  valuable  consideration  in  one  of  two  ways: 
he  may  either  do  such  acts  as  amount  in  law  to  a  conveyance  or  assignment 
of  the  property,  and  thus  completely  divest  himself  of  the  legal  ownership, 
in  which  case  the  person  who  by  those  acts  acquires  the  property  takes  it 
beneficially,  or  on  trust,  as  the  case  may  be:  or  the  legal  owner  of  the  prop- 
erty may,  by  one  or  other  of  the  modes  recognized  as  amounting  to  a  valid 
declaration  of  trust,  constitute  himself  a  trustee,  and,  without  an  actual 
transfer  of  the  legal  title,  may  so  deal  with  the  property  as  ta  deprive  him- 
self of  its  beneficial  ownership  and  declare  that  he  will  hold  it  from  that 
time  forth  on  trust  for  the  other  person.    *    *    The  true  distinction  appears 
to  me  to  be  plain  and  beyond  dispute:  for  a  man  to  make  himself  a  trustee 
there  must  be  an  expression  of  intention  to  become  a  trustee,  whereas  words 
of  present  gift  show  an  intention  to  give  over  property  to  another,  and  not 
retain  it  in  the  donor ^s  own  hands  for  any  purpose,  fiduciary  or  otherwise.^' 
Bee  Moore  vs.  Moore^  L.  R.  18  Eq.  474;  Warringer  vs.  Rogers^  L.  R.  16  Eq. 
340;  Taylor  vs.  Henry ^  48  Md.  559,  500,  to  the  same  effect.    The  settlor  must 
transfer  the  property  to  a  trustee,  or  declare  that  he  holds  it  himself  in 
trust.    If  the  settlement  is  intended  to  be  effectuated  by  gift,  the  Court  will 
not  give  effect  to  it  by  construing  it  as  a  trust.     Young  vs.  Young^  80  N.  Y. 
490.    Where  the  donor  takes  a  receipt  for  the  money,  the  subject  of  the  gift 
and  lent  to  a  third  person,  wherein  it  is  stated  to  be  held  by  the  donor  in 
trust  for  the  donee,  accompanied  by  declarations  to  that  effect,  there  is  a 
sufficient  declaration  of  the  trust.    Smith  vs.  Darity^  89  Md.  268.    Where  a 
husband,  designing  to  give  certain  land  to  his  wife,  unites  with  her  in  con- 
veying it  to  a  third  party  in  trust  for  the  wife,  the  deed  being  signed,  sealed, 
acknowledged  and  recorded,  the  gift  is  perfect,  although  the  trustee  named 
in  the  deed  was  ignorant  of  what  was  done,  and  afterwards  refused  to  ac- 
cept the  trust.     Adams  vs.  Adctms^  21  WiJlace,  185.    As  to  gift  of  bank 
deposits  in  trust  for  the  donee,  see  infra.    A  trust  was  once  completely 
created,  either  by  a  formal  instrument  or  by  parol,  where  a  parol  declaration 
of  the  trust  is  sufficient,  is  beyond  revocation  by  the  simple  act  of  the  donor. 
Taylor  vs.  Henry,  48  Md.  560;  Paul  vs.  Paul,  L.  R.  19  Ch.  D.  47. 

Gifts  of  Savings  Bank  Deposits.-— In.  Qurdner  vs.  Merritt^  82  Md.  78,  a  de- 
posit of  money  in  a  Savings  Bank  by  A.  to  the  credit  of  B.  subject  to  the 
order  of  A.  accompanied  by  declarations  of  an  intention  to  give,  was  held 
to  be  a  valid  gift  as  between  A^s  representatives  and  B.  In  Murray  vs.  Can- 
non. 41  Md.  466,  an  account  was  opened  in  a  Savings  Bank  to  the  credit  of 
A  subject  to  his  order  or  to  the  order  of  B.,  his  daughter.  After  A's  death, 
E  claimed  that  her  father  had  given  her,  in  his  life-time,  the  pass-book  v^ ith 
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the  instance  of  the  complainant,  transmitted  to  the  Court  of  Chan- 
cery on  the  5th  day  of  October,  1825.    The  bill  stated  that  James 

the  money  credited  therein,  to  be  held  by  her  in  trust  for  hereelf  and  her 
brothers.  It  was  held  that  A.  had  not  parted  with  the  dominion  and  con- 
trol over  the  money,  and  that  a  delivery  of  the  pass-book  was  not  a  delivery 
of  the  money,  because  such  delivery  could  only  be  effected  by  the  payment 
of  one  account,  and  a  new  deposit  in  another.  In  Taylor  vs.  Henry ^  48  Md. 
550,  it  appeared  that  A.  deposited  money  in  a  Savings  Bank  to  the  credit  of 
himself  and  of  B.  his  sister,  and  the  survivor  of  them,  subject  to  the  order 
of  either.    After  the  death  of  A.  the  bank  book  was  taken  from  his  trunk  by 

B.  who  drew  the  money.  A's  will,  executed  after  the  making  of  the  de- 
posit, disposed  of  this  fund.  Such  deposit  was  held  not  to  be  a  gift  inter 
vivos^  becieiuBe  A.  did  not  divest  himself  of  the  dominion  and  control  over 
the  fund;  he  retained  the  pass-book  and  could  have  drawn  the  fund  at  any 
time.  Also,  not  to  be  a  donatio  mortis  causa^  because  the  deposit  did  not 
appear  to  have  been  made  with  a  view  to  A^s  death  from  the  existing  dis- 
order, and  because  there  was  no  delivery  of  the  possession.  Also,  not  to  be 
a  trust  in  A.  for  B.  because  there  was  no  clear  evidence  of  an  intent  to  create 
a  trust  and  of  the  execution  of  such  intent.  Taylor  vs.  Henry,  is  approved 
in  Northrop  vs.  fioie,  78  Me.  and  Cferrish  vs.  New  Bedford^  128  Mass.  159. .  In 
the  latter  case,  where  the  question  was  whether  a  party  depositing  money 
in  bank  as  trustee  for  another  has  made  a  perfect  gift,  the  Court  aaid: 
*' Whether  the  donor  has  done  what  is  necessary  to  create  a  trust  depends  on 
whether  his  conduct  and  declarations  manifested  a  completed  and  executed 
intention  in  regard  to  it.  Notice  to  the  donee  is,  indeed,  not  necessary  wben 
other  acts  or  declarations  of  the  donor  are  sufficient  and  complete  in  them- 
selves; but,  where  the  transaction  is  capable  of  two  interpretations  and  the 
settlement  is  merely  voluntary,  it  is  plain  that  a  notice  given  by  the  donor 
to  the  donee  of  the  existence  of  the  trust  would,  in  most  cases,  be  decisive 
on  the  question  of  intention.  It  takes  the  place  of  that  delivery  which  is 
necessary  to  perfect  a  gift  of  personal  property.''  In  Martin  vs.  Punk^  75 
N.  Y.  184,  where  A.  deposited  a  sum  in  a  Savings  Bank,  saying  that  she 
wanted  the  account  to  be  in  trust  for  B.  which  was  so  entered,  and  the  pass- 
book given  to  A.  who  retained  it,  and  did  not  inform  B.  of  the  deposit,  this 
was  held  to  be  a  valid  trust  in  favor  of  B.  enforceable  against  the  adminis- 
trator of  A.  But  see  Brabrook  vs.  Boston  Five  Cent  Bank^  104  Mass.  228; 
Clark  vs.  Clark.  108  Mass.  522;  Ciimmings  vs.  Bramhall,  120  Mass.  552;  Hob- 
insofi  vs.  RinQy  72  Me.  141,  contra.  As  to  gift  of  Savings  Bank  deposits  by 
way  of  donatio  mortis  catisa^  see  Conser  vs.  Snowden^  54  Md.  175;  Sheedy  vs. 
Roach,  124  Mass.  472. 

Forgiveness  of  debts. — An  acknowledgment  of  the  receipt  of  part  pay- 
ment of  an  existing  debt,  recited  in  an  agreement  under  seal  and  delivered 
to  the  debtor,  is  proper  evidence  of  an  executed  gift  of  the  debt  pro  tctnto. 
Lamprey  vs.  Lamprey,  29  Minn.  151.  Where  A.  on  his  death  bed  said  to  his 
executrix  that  he  had  the  bond  of  B.  but  when  he  died  B.  should  have  it 
and  should  not  be  troubled  for  it,  on  a  bill  by  B.  it  was  decreed  that  the 
bond  should  be  delivered  up  and  cancelled.     Wekett  vs.  Rahy,  8  Bro.  Pari. 

C.  16,  [Story  Eq.  Jur,  s.  706,)  approved  in  Linthictim  vs.  Linthieum,  2  Md. 
Ch.  21.  In  the  last  named  case  a  single  bill  was  decreed  to  be  cancelled 
upon  proof  that  the  deceased  obligee  did  not  intend  to  exact  payment  of 
the  money  due  upon  it,  but  treated  it  as  a  gift  and  abandoned  it  as  a  debt — 
although  this  evidence  consisted  entirely  of  the  parol  declarations  of  the 
decedent.    In  Strong  vs.  Bird,  L.  R.  18  Eq.  815,  B.  borrowed  £1,100  from  his . 
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Gittiogs,  the  father  of  complainant,  late  of  Baltimore  Gonnty,  duly 
made  his  last  will  and  testament,  with  a  codicil  thereto  annexed^ 


stepmother,  who  lived  in  his  house  paying  £312  a  quarter  for  board,  and  it 
was  agreed  that  the  debt  should  be  paid  off  by  the  deduction  of  XI 00  from 
each  quarter's  payment.  Deductions  of  this  amount  were  made  for  two 
quarters,  but  on  the  third  quarter  day  the  creditor  refused  to  make  any 
further  deductions,  saying  that  she  did  not  want  any  more  of  the  money 
lent  returned,  and  paid  the  full  amount  of  £312,  and  continued  down  to  the 
time  of  her  death,  (which  occurred  more  than  four  years  afterwards,]  to 
pay  B.  the  like  quarterly  sum.  B.  was  appointed  sole  executor  of  his  step- 
mother, and  proved  the  will.  jGTe/d,  that  the  debt  was  gone,  1st.  Because- 
the  appointment  of  B.  as  executor  released  the  debt  at  law,  and  any  claim 
in  equity  was  rebutted  by  evidence  of  a  continuing  intention  on  the  part  of 
the  testatrix  to  give,  and  2nd.  Because  the  intention  of  the  testatrix  to  give 
B.  the  sum  of  £900  was  completed  by  nine  quarterly  payments  of  £212  each. 
See  also  Irwin  vs.  Johnson,  86  N.  J.  £q.  848-852,  and  cases  cited  in  Reporter's 
note;  Carpenter  vs.  Sotde,  88  N.  Y.  251;  Fitzhugh  vs.  Fitzhugh,  11  Grat- 
tan,  218;  Wenby  vs.  Benhayden,  1  S.  &  Bawle,  818. 

Donation&f  mortis  causa. — In  order  to  render  perfect  a  donatio  mortis  causa  ^ 
three  things  must  concur.  1.  That  the  gift  be  made  with  a  view  to  the 
donor's  death.  2.  That  it  be  upon  a  condition,  either  express  or  implied, 
that  it  shall  take  effect  only  on  the  death  of  the  donor  by  a  disorder  from 
which  he  is  then  suffering.  8.  That  there  be  a  delivery  of  the  subject  of 
the  donation.  Tctylor  vs.  Henry,  48  Md.  650.  There  is  no  difference  in  the 
legal  requirements  to  make  a  good  delivery  in  gifts  inter  vivos  and  mortis 
causa.  In  either  case  a  delivery  of  possession  is  indispensable.  Conser  vs. 
Snowden,  54  Md.  175;  Basket  vs.  HasseU,  107  U.  S.  612:  Bradley  vs.  Hunt,  5 
G.  &  J.  54.  The  donee  causa  mortis  has  an  inchoate  title,  defeasible  upon 
the  happening  of  any  of  the  following  conditions.  1.  Actual  revocation  by 
the  donor.  2.  The  donor  ^s  recovery  from  the  illness  from  which  he  is  then 
suffering.  8.  The  donee's  death  before  that  of  the  donor.  4.  A  deficiency 
of  assets  to  pay  the  debts  of  the  donor.  Basket  vs.  Hassell,  supra;  Taylor 
▼B.  Henry,  supra;  Mitchener  vs.  Dale,  28  Pa.  St.  59.  Donationes  causa  mortis, 
have  a  double  nature  and  the  Roman  Jurists  were  divided  in  opinion  whether 
they  should  be  treated  as  contracts  or  bequests.  Justinian  decided  the  con- 
troversy by  enacting  that  they  should  be  treated  on  the  whole  as  legacies. 
Inst^  11.  7,  de  donationibus;  MarezoU  Inst.  sec.  227.  Although  our  doctrine 
on  the  subject  of  gifts  is  derived  from  the  Roman  law,  a  donatio  mortis 
caiisa  is  treated  as  a  gift  inter  vivos.  The  donee  must  be  vested  with  com- 
plete possession,  living  the  donor,  and  his  title  is  defeasible  upon  the  hap- 
pening of  any  one  of  the  four  above  mentioned  conditions  subsequent.  Bas- 
ket vs.  Hassell^  107  U.  S.  609.  Therefore  it  would  seem  that  the  decision  in 
EUis  vs.  Secor,  81  Mich.  185;  S.  C.  18  Am.  Rep.  178,  was  erroneous.  In  that 
case,  on  a  slate  by  the  bedside  of  £.  who  was  found  dead,  was  the  following 
memorandum  in  her  writing  and  signed  by  her:  ''I  wish  Dr.  L.  to  take 
possession  of  all,  both  personal,  real  and  mixed.  I  am  so  sick  I  believe  I 
shall  die:  look  in  valise."  In  a  valise  was  found  a  memorandum,  written 
by  her,  directing  Dr.  L.  to  take  all  of  her  property.  Held,  a  valid  donatio 
causa  mortis  of  personal  property.  The  Court  said  that  the  deceased  did  all 
she  could  to  make  a  gift  causa  mortis,  and  that  her  written  declaration  should 
prevail  as  a  valid  appointment  to  the  uses  indicated  as  fully  as  if  there  had 
been  a  manual  delivery  of  the  securities.  In  Basket  vs.  Hassell,  supra^  it  is 
said:  ''If  the  gift  does  not  take  effect  as  an  executed  and  complete  transfer 
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bearing  date,  the  ibrrner  on  the  16th  of  September,  1818,  the  latter 
on  the  6th  day  of  November,  1820,  and  thereby  amongst  other  things 
gave  and  bequeathed  unto  the  complainant  certain  bank  stock,  and 
ground  rents,  and  after  giving  some  other  legacies,  the  testator  ap- 


to  the  donee  of  possession  and  title,  either  legal  or  equitable,  during  the 
life  of  the  donor,  it  is  a  testamentary  disposition,  good  only  if  made  and 
proved  as  a  will." 

In  Bradley  vs.  Hunt^  5  G.  &  J.  54,  it  was  held  that  a  promissory  note, 
payable  to  a  payee  or  order,  and  not  endorsed  by  him,  cannot  be  the  subject 
of  a  doTiatio  mortis  causa  by  mere  parol.     But  in  Waring  vs.  Edmonds.  11 
Md.  424,  it  was  held  that  a  bond  payable  to  the  deceased  may  be  the  subject 
of  a  donatio  mortis  causa  without  an  assignment  in  writing.    In  this  case  the 
donor  was  in  extremis^  unable  to  write,  conscious  of  the  approach  of  death, 
declaring  the  gift  and  making  delivery,  and  there  was  an  open  avowal  of 
acceptance  by  the  donee.    Where  the  widow  of  the  deceased  claimed  cer- 
tain bonds  for  the  payment  of  money  as  a  donatio  mortis  causa^  and  it  did 
not  appear  affirmatively  at  what  time  they  were  delivered  by  the  deceased  to 
his  wife,  whether  in  health  or  in  his  last  sickness,  it  was  held  that  she  was 
not  entitled  to  them.    Hebb  vs.  Hebb^  5  Gill,  506.    A  conversation  with  a 
dying  man,  which  may  be  considered  as  a  narrative  by  him  of  what  he  had 
done  upon  a  former  occasion,  is  not  sufficient  to  establish  a  donatio  mortis 
causa.    Ibid.    Where  A.  some  weeks  before  his  death,  delivered  a  promis- 
sory note  due  him  to  B.  with  directions  to  collect  and  apply  it  to  certain 
purposes  for  his  wife,  but  died  before  the  money  was  so  applied,  it  was  held 
that  this  was  not  a  gift  either  inter  vivos  or  causa  mortis^  and  that  the  pro- 
ceeds of  the  note  belonged  to  the  estate  of  A.    Thompson  vs.  Dorsey,  4  Md. 
Oh.  149.    Where  A.  in  her  last  illness  and  in  expectation  of  death  gave  to 
her  sister  then  present  a  negro  girl,  also  present,  by  telling  the  girl:  *^  there 
is  your  mistress,  &c/'  it  was  held  that  this  was  a  valid  donatio  causa  mortiSy 
there  being  an  intention  to  give  and  an  actual  delivery.     Waring  vs.  Ed- 
monds^ 11  Md.  424.    In  the  same  case,  A.  requested  B.  then  present,  who  had 
charge  of  two  negroes  belonging  to  her,  to  deliver  them,  after  her  death,  to 
her  sister,  also  present,  stating  that  she  had  given  them  her.    This  was  also 
held  to  be  a  valid  donatio  mortis  causa^  B.  being  constituted  agent  and  tniB- 
tee  to  make  the  delivery.    Where  A.  being  sick,  gave  to  B.  animo  donandi^ 
an  order  on  a  Savings  Bank  for  a  sum  of  money,  and  also  an  order  on  the 
person  having  custody  of  the  pass-book  for  the  delivery  of  the  same  to  B. 
and  the  donee  failed  to  obtain  the  book  and  the  money,  living  the  donor, 
this  was  held  not  to  be  a  valid  donatio  mortis  oausa^  and  the  money  standing 
in  the  name  of  A.  in  the  bank  at  the  time  of  her  death  passed  to  her  legal 
representatives.    Conser  vs.  Snowden^  54  Md.  175.    Of.  Beak  vs.  Beofc,  L.  R. 
18  Eq.  489,  to  the  same  effect.    A  check  given  as  &  donatio  mortis  causa  must 
be  paid  during  the  life-time  of  the  donor.    Conser  vs.  Snowden^  supra.    Of. 
Austin  vs.  Mead^  L.  R.  15  Ch.  D.  651;  Bromley  vs.  Brunton^  L.  R.  6  Ekj.  275; 
RoUs  vs.  Pearce,  L.  R.  5  Ch.  D.  780.     Where  the  holder  of  a  certificate  of 
deposit,  payable  to  his  order  on  surrender  of  the  certificate  properly  en- 
dorsed, did,  during  his  last  illness,  endorse  the  same:  '*  pay  to  B.  no  one  else, 
then  not  till  my  death.    I  may  live  through  this  spell;  then  I  will  attend  to 
it  myself;  ^^  signed  his  name,  delivered  the  certificate  to  B.  and  died,  this 
was  held  not  to  be  a  valid  donatio  mortis  causa ^  because  as  the  gift  was  to 
take  effect  only  upon  the  death  of  the  donor,  it  was  not  a  present  executed 
gift  mortis  causa,  but  a  testamentarv  disposition.    Basket  vs.  Hassell^  107  U. 
S.  e02. 
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pointed  Richard  Gittings,  Archibald  Gittings,  and  James  G.  Git- 
tings,  his  executors,  and  declared  the  said  James  G.  Gittings  his 
residuary  legatee.  That  the  said  testator  died  on  the  15th  of  Feb- 
raary,  1823,  without  revoking  said  will,  save  by  his  codicil,  and  with- 
out revoking  said  codicil ;  whereupon  the  said  Bichard  and  Archibald 
Gittings,  renounced  the  executorship,  and  the  said  James  G.  Git- 
tings, the  remaining  executor,  and  residuary  legatee,  duly  proved 
the  said  will,  and  undertook  the  execution  thereof,  as  appears  by 
exhibit  A,  filed  as  a  part  of  the  bill.  That  said  executor  took  pos- 
session of  the  personal  effects  of  the  testator,  to  an  amount  more 
than  suflScient  to  pay  his  debts,  funeral  expenses,  and  legacies.  That 
said  testator,  about  two  years  before  his  death,  gave  to  *  com-  «  -  ^ 
plainant  the  ground  rent,  arising  from  property  in  the  Gity  of  *•  ■  ^ 
Baltimore,  worth,  at  the  time  of  the  donation,  9260  per  annum. 
That  in  consequence  of  the  depreciation  in  said  property  during  the 
life  of  the  testator,  the  complainant  advised  with  a  certain  Edward 
Palmer,  as  to  the  course  necessary  to  be  pursued  by  her  to  repair 
the  loss  occasioned  by  such  depreciation,  and  that  Palmer,  in  con- 
versation with  said  testator  a  short  time  before  his  death,  was  told 
by  him  that  he  was  sorry  the  complainant  had  lost  her  said  ground 
rents,  and  that  something  should  be  done  for  her.  That  soon  after 
the  aforesaid  conversation,  the  complainant  visited  the  testator  at 
his  residence,  and  th^t,  on  that  occasion  the  testator  gave,  and 
handed  to  her,  certificate  No.  446,  Gommercial  and  Farmers'  Bank  of 
Baltimore,  entitling  the  holder  thereof  to  75  shares  of  the  capital 
stock  of  the  said  bank,  as  will  appear  by  exhibit  6.  That  said  tes- 
tator, at  that  time,  and  in  her  presence,  endorsed  his  name  on  said 
certificate,  informing  her  that  he  gave  her  the  same,  to  supply  the 
loss  of  the  ground  rent.  That  since  the  death  of  the  testator,  com- 
plainant has  requested  his  said  executor  to  transfer  the  said  stock  to 
her,  which  he  refuses  to  do.  Prayer,  that  he  may  be  compelled  to 
transfer  the  same,  and  for  further  relief. 

Exhibit  A,  is  a  certificate  of  the  Begister  of  Wills  of  Baltimore 
County,  of  the  granting  of  letters  testamentary  to  the  defendant. 

Exhibit  B,  is  as  follows :  '^Gommercial  and  Farmers'  Bank  of  Bal- 
timore, No.  446.  February  9th,  1819 — ^This  is  to  certify,  that  James 
Gittings,  Sen.  is  entitled  to  seventy-five  shares  in  the  capital  stock 
of  the  Gommercial  and  Farmers'  Bank  of  Baltimore,  on  each  of  which 
thirty  dollars  have  been  paid,  transferable  at  the  said  bank  only, 
personaHy,  or  by  attorney.  Geo.  T.  Dunbab,  Gashier." 

75  shares. 

*  The  answer  of  James  G.  Gittings  states,  the  testator,  ^ 
James  Gittings,  the  father  of  complainant,  did,  about  the  '^^'■ 
time  mentioned  in  the  bill,  duly  make  his  testament  and  last  will, 
whereby  he  did  devise  and  bequeath  certain  property  to  the  com- 
plainant; and  after  making  various  other  devises  and  1)equests  in 
favor  of  his  other  children,  and  grandchildren,  he  declared  this  de- 
9  2  a.  &  J. 
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fendant  his  residuary  legatee,  and  constitated  him,  together  with 
Richard  Gittiugs  and  Archibald  Gittings,  joint  executors  thereof. 
The  answer  admits  the  death  of  the  testator  about  the  time  specified, 
the  renunciation  of  the  other  persons  named  cw  executors,  and  that 
he  the  defendant  undertook  himself  the  exclusive  execution  of  said 
will,  which  he  proved ;  and  that  he  took  possession  of  the  personal 
estate  of  the  testator,  which  he  admits  was  more  than  sufficient  to 
pay  his  just  debts  and  legacies;  the  answer  further  admits  the  dona- 
tion of  the  ground  rent  as  charged,  and  a  depreciation  in  the  annual 
value  thereof;  it  alleges  that  Palmer  called  on  the  testator,  and  in 
the  presence  of  respondent  mentioned  the  depreciation  of  the  ground 
rent;  that  it  then  yielded  nothing,  and  proposed  to  testator  to  take 
the  ground  rent  back,  and  to  give  the  complainant  stock  in  lieu  of 
it,  which  she  would  prefer;  to  this  the  testator  replied,  that  it  was 
too  late,  he  had  made  his  will,  and  could  not  alter  it ;  the  answer  de- 
nies that  the  testator  gave  or  intended  to  give  to  complainant  the 
certificate  for  seventy-five  shares  of  stock  in  the  Commercial  and 
Farmers'  Bank,  as  alleged,  and  puts  the  complainant  on  the  proof 
of  the  allegation ;  it  denies  also  the  delivery  as  stated ;  expresses  a 
doubt  of  the  genuineness  of  the  endorsement  of  the  name  of  James 
Gittings  thereon,  and  supposes  that  the  same  was  made  a  considera- 
ble time  before  his  death.  The  defendant  acknowledges  that  he  re- 
fused to  transfer  the  stock,  from  a  conviction  that  complainant  had 
neither  a  legal  nor  equitable  title  thereto. 

A  commission  issued,  under  which  proof  was  taken  and  filed,  but 
the  same  does  not  appear  to  be  material. 

•Bland,  C.  (11th  June,  1827.)  This  case  standing  ready 
^'-'^  for  hearing,  and  the  solicitor  of  the  plaintiff  having  been 
heard,  and  no  counsel  appearing  for  the  defendant,  the  proceedings 
were  read,  and  considered. 

The  answer  is  fully  responsive  to  the  bill.  The  defendant  has 
positively  denied  every  allegation,  upon  which  the  plaintiff  has 
rested  her  equitable  pretensions,  and  the  proofs  and  circumstances 
are  too  feeble  to  sustain  the  plaintiff's  case,  in  opposition  to  an 
answer  so  clear,  and  strong :  Whereupon,  it  is  decreed  that  the  bill 
be  dismissed  with  costs. 

From  which  decree  the  complainant  appealed  to  this  Court. 

The  case  was  argued  before  Buchanan,  C.  J.,  Earle,  Martin, 
and  Stephen,  JJ. 

Winchester  and  Mayer^  for  the  appellant,  contended :  1.  That  the 
answer  is  not  fully  responsive  to  the  bill,  and  does  not  deny  the  alle- 
gations of  it,  so  positively  and  directly,  as  to  require  the  evidence  of 
two  witnesses,  or  one  and  circumstances  to  overthrow  it.  2.  That 
the  rule  in  reference  to  answers  should  not  be  applied  to  this ;  if  the 
representative  capacity  of  the  appellee,  and  the  circumstances  of  the 
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case  be  considered.  3.  That  the  fact  of  Mrs.  Patterson's  possession 
of  the  certificate  endorsed  by  the  testator,  proved  the  delivery  of  it ; 
and  that  the  certificate  so  endorsed  amounts  to  an  eqaitable  transfer 
of  the  stocky  and  considered  with  the  evidence  in  the  caase,  entitled 
the  complainant  to  a  decree  in  her  favor,  even  admitting  the  answer 
to  be  fnlly  responsive,  and  to  deny  the  equity  of  the  complainant. 
On  the  3d  point  they  referred  to  Beed  vs.  Ingraham^  3  DalUuj  505 ; 

1  Cranckj  438,  439 ;  Roberts  vs.  Oibsan^  6H.it  J.  12S]  1  Campb.  442 ; 
Eussell  vs.  Langstaffj  Douglass^  514;  VioleUvs.  Pattarij  5  Cranchy  142; 

2  Stark.  308;  3  Starh  1642;  3  Campb.  239;  Peacock  vs.  Rhodes^  2 
Douglass^  633 ;  Wilkinson  vs.  Nicklin,  2  DaUaSj  396 ;  Dngan  vs.  United 
States,  3  Wheat.  172 ;  ChiUy  on  BiUs,  173, 174. 

On  the  1st  and  .2d  points  they  referred  to  Ringgold  vs.  Ringgold^  1 
H.  &  0.%2]  Newell  vs.  Huntingdon^  1  Johns.  Ch.  Rep.  107;  Kane  vs. 
Sbodgoody  7  Johns.  Ch.  Rep.  110;  9  Cranch,  153,  160. 

They  insisted  that  the  gift  of  the  stock  would  be  good,  as  a  donatio 
mortis  causa.  Ward  vs.  Turnery  2  Ves.  Sr.  432,  442 ;  3  Aik.  215 ; 
Hill  vs.  Ckapmany  2  Broum  Ch.  Rep.  613 ;  Blount  vs.  Burrowy  4  lb. 
72;  Pember  vs.  MatherSy  1  lb.  52. 

Taney,  (Attorney-General,)  and  U.  S.  Heathy  for  the  appellee.  The 
answer  is  responsive  to  the  bill,  and  denies  the  gift  of  the  stock  as 
well  as  the  certificate,  and  it  concludes  its  denial  by  calling  on  the 
oomplainant  to  prove  her  allegations.  There  is  no  proof  that  the 
endorsement  on  the  certificate  was  made  at  the  time  of  the  alleged 
delivery,  and  unless  that  was  the  case,  the  endorsement  can  have  no 
legal  effect.  If  a  bill  had  been  filed  against  the  testator  to  compel 
a  transfer  of  the  stock,  a  decree  for  that  purpose  could  not  have  been 
obtained ;  how  then  can  one  be  had  against  his  executor  9  But  sup- 
pose the  allegation  in  the  bill  is  proved,  that  is,  suppose  the  certifi- 
cate was  actually  endorsed,  and  delivered  for  the  purpose  of  a  dona- 
tion, can  the  complainant  recover  9  A  contract  between  testator  and 
complainant  is  not  pretended,  no  consideration  is  charged  or  proved, 
and  if  there  is  any  contract  therefore,  it  is  a  contract  to  give,  which 
is  nudum  p<ictum  and  void.  To  constitute  a  good  gift  of  a  chattel, 
there  must  be  an  actual  delivery  of  the  thing  given,  in  pursuance  of 
the  gilt.  2  Black.  Com.  441 ;  Smith  vs.  Smithy  2  StrangCy  955 ;  Noble 
vs.  Smithy  2  Johns.  Rep.  52.  The  stock,  the  subject  of  the  supposed 
gift  in  this  case,  is  a  chattel ;  and  a  delivery  of  the  certificate  is  not 
a  delivery  of  the  stock,  which  is  a  fund  in  bank,  of  which  the  certifi- 
cate is  not  •  even  a  muniment  of  title.  By  a  delivery  of  the  ^^^ 
certificate,  dominion  over  the  stock  is  not  transferred;  the  '^'■^ 
party  notwithstanding  is  entitled  to  the  dividends,  and  may  cause  a 
transfer  to  be  made  on  the  books  of  the  bank ;  he  cannot  therefore 
be  said  to  part  with  the  property.  8  Petersdor/y  464.  A  delivery  of 
South  Sea  annuities,  by  way  of  donation,  doe^  not  divest  the  donor 
of  his  title  to  the  stock.  Ward  vs.  Turner,  2  Ves.  Sr.  431 ;  Mary 
and  Jane  Tate  vs.  Hilberty  2  Ves.  Jr.  Ill ;  Bryson  vs.  Brovonrigg,  9 
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Ves,  Jr,  1 ;  Powell  on  Mori,  1028,  Coventry's  Udition  (note;)  Noble  vs. 
Smithy  2  Johns.  Rep.  52 ;  Fink  vs.  Cox^  18  lb.  145.  Considering  the 
certificate  as  a  negotiable  instrument,  and  admitting  that  the  en- 
dorsement of  the  testator's  name  gave  the  appellant  the  right  to 
write  what  she  pleased  over  it,  still  this  right  is  limited  to  the  life  of 
the  testator.  2  Ves.  Jr.  121;  his  death  would  be  a  revocation  of  the 
power.  There  is  no  distinction,  in  regard  to  the  necessity  of  deliv- 
ery between  gifts  inter  vivoSj  and  mortis  causa.  In  both  cases  the 
gift  is  not  good,  unless  the  thing  given  be  itself  actually  delivered.  3 
Cov.  FotoeU,  1027,  note  {E;)  Ward  vs.  Turtiery  2  Ves.  Sr.  431.  Gifts  which 
are  invalid  at  law  are  equally  so  in  equity.  3  Cov.  Pow.  1029;  2  Ves. 
Jr.  128.  But  the  very  fact  of  their  filing  a  bill  in  Chancery,  shows 
the  impression  to  have  been  that  the  gift  was  not  good  at  law.  This 
however  is  not  a  good  giit  either  at  law  or  in  equity.  The  thing  here 
alleged  to  be  given  is  not  tangible,  and  cannot  be  corporeally 
delivered.  It  cannot  be  transferred  by  gift  therefore,  unless  by  some 
act  which  gives  to  the  donee  complete  dominion  over  it.  Stock  being 
the  subject  of  the  gift,  there  should  have  been  a  formal  transfer. 
Cov.  PoweUj  1027,  note  (1,)  1028.  The  stock  in  this  case  was  cer- 
tainly not  transferred  ;  to  effect  that,  is  the  object  of  the  bill.  The 
delivery  of  a  note  does  not  transfer  the  property,  2  Ves.  Sr.  443,  444 ; 
Ohitty  on  Bills^  3,  note  (jB,)  and  although  the  endorsement  of  it  may, 
certainly  the  endorsement  of  a  certificate  of  stock,  cannot  have 
^  _  *  that  effect,  since  the  paper  itself  shows  it  to  be  transfera- 
'***  ble  in  a  different  way. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Oourt.  The  bill  was 
filed  to  compel  the  defendant,  the  executor  of  James  Gittings,  to 
transfer  to  the  original  complainant,  Ann  Patterson,  daughter  of 
the  testator,  seventy-five  shares  of  stock,  of  the  Commercial  and 
Farmers'  Bank  of  Baltimore ;  a  certificate  of  which,  it  alleges,  was 
given  and  delivered  to  her  by  the  testator,  who,  it  is  stated,  endorsed 
his  name  on  the  back  of  the  certificate  in  her  presence,  and  at  the 
same  time  informed  her  that  he  gave  her  the  stock. 

The  answer  admits  the  name  of  the  testator,  endorsed  upon  the 
certificate  to  be  in  his  hand-writing,  but  denies  that  he  gave  or 
intended  to  give  the  certificate  of  stock  to  Ann  Patterson,  as  alleged, 
and  puts  the  complainant  on  proof  of  the  allegation ;  and  denies  also 
the  delivery  of  the  certificate  as  stated.  It  may  not  perhaps  be  amiss 
here  to  remark,  that  the  answer  of  an  executor  or  administrator  in 
his  representative  capacity,  which  asserts  a  fact  that  is  not,  and 
cannot  be  within  his  own  knowledge,  does  not  properly  come  within 
the  general  rule,  that  an  answer  asserting  a  fact  responsive  to  the 
bill,  can  only  be  disproved  or  outweighed  by  the  testimony  of  two 
witnesses,  or  one  with  pregnant  circumstances.  A  plaintiff,  by  call- 
ing on  the  defendant  to  answer  the  allegations  in  his  bill  upon  oath, 
makes  the  answer  evidence;  and  as  one  witness  would  only  be 
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equivalent  to  the  answer,  and  the  plaintiff  to  prevail  mnst  have 
preponderating  proof,  it  is  necessary  that  he  should  have  another 
witness,  or  circumstances  in  addition  to  the  testimony  of  one,  in 
order  to  tnrn  the  scale.  Bat  looking  to  an  answer  as  testimony 
only,  it  must  be  treated  as  any  other  testimony,  and  the  weight  of 
it  most,  from  the  very  natnre  of  evidence,  in  some  degree  depend  on 
the  fact  it  asserts.  Therefore  when  an  executor  or  administrator 
answering  in  his  representative  character,  alleges  facts  of  which  he 
can  have  no  personal  knowledge,  it  can  but  *  amount  to  an  ^  i  ^ 
assertion  of  his  impressions;  and  his  speaking  positively  '^'-^ 
cannot  alter  the  character  of  his  testimony,  merely  because  it  comes 
in  the  shape  of  an  answer,  but  must  be  allowed  its  due  weight  only ; 
and  is  not  entitled  to  the  full  influence  of  the  answer  of  a  man,  speak- 
ing of  facts  which  may  be  within  his  own  knowledge.  And  upon  the 
obvious  principle,  that  when  a  witness  asserts  a  fact,  of  which  further 
developments  in  the  course  of  his  examination  prove  him  to  be  in  a 
sitnation  to  prevent  his  having  a  full  knowledge  of  the  subject,  his 
testimony  is  not  entitled  to  the  weight  of  that  of  a  man  swearing  to 
&cts,  which  may  be  fully  within  his  knowledge.  The  answer  in  this 
case,  is  of  that  description ;  and  is  not,  we  think,  such  as  to  require 
the  testimony  of  two  witnesses,  or  one  with  circumstances  to  out- 
weigh it.  But  as  it  does  not  admit  the  allegations  in  the  bill,  it  puts 
the  complainant  on  proof,  and  leaves  him  to  sustain  them  as  he  can, 
onembarrassed  by  any  supposed  responsive  features,  of  the  answer. 
Under  the  view  however,  that  we  had  taken  of  the  case,  it  is  not 
necessary  to  examine  whether  the  allegations  in  the  bill  have  been 
sufficiently  established  or  not,  by  the  proof  in  the  cause.  For  sup- 
posing them  to  be  fully  proved,  it  does  not  appear  to  us  that  the 
object  of  the  bill  can  be  gratified.  The  alleged  gift  seems  to  have 
been  intended  as  a  donatio  inter  vivos;  but  whether  a  donatio  inter 
vivos,  or  donatio  mortis  causa j  makes  no  difference.  Such  a  gift 
cannot  be  by  mere  parol.  The  rule  of  law  in  either  case  is,  that  a 
delivery  of  the  thing  intended  to  be  given,  is  essential  to  the  perfec- 
tion of  the  gift.  This  is  admitted ;  indeed  it  cannot  be  denied.  As  to 
donations  inter  vivos,  it  has  never  been  doubted,  that  delivery  of  the 
thing  intended  to  be  given  is  indispensable ;  and  the  same  principle 
is  now  equally  well  settled  in  relation  to  donations  mortis  causa.  The 
delivery  mnst  be  according  to  the  manner  in  which  the  particular 
thing  is  susceptible  of  being  delivered ;  and  that  which  is  not  capable 
of  being  delivered  is  not  the  subject  of  a  donation.  There  must  be  a 
parting  by  the  donor  with  the  legal  power  *  and  dominion  ^iiy 
over  it.  If  he  retains  the  dominion,  if  there  remains  to  him  '^•'- ■ 
a  locus  pcmitenticB  (which  must  be  the  case,  when  he  retains  the  pos* 
session,  and  what  is  done,  is  merely  by  parol,)  there  cannot  be  a 
perfect  and  legal  donation,  and  that  which  is  not  a  good  and  valid 
gift  in  law,  cannot  be  made  good  in  equity. 
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Proceeding  upon  this  principle,  the  relief  sought  in  Mary  Tate  vs. 
HiWert^  and  Jane  Tate  vs.  Hilbert,  2nd  Vesey^  Jr.  112,  was  refused 
where  a  man,  a  short  time  before  his  death,  gave  one  a  check  on  his 
banker,  which  was  not  presented  before  his  death,  and  to  the  other  a 
promissory  note,  both  of  them  being  his  relations.  They  were  strong 
cases,  particalarly  that  of  the  check,  which,  if  it  had  been  presented 
before  the  death  of  the  deceased,  would  have  been  paid,  the  banker 
having  sufficient  funds  in  his  hands. 

But  the  money,  the  thing  that  was  intended  to  be  given,  not  hav- 
ing been  delivered,  they  were  not  good  and  available  donations  in 
law ;  the  promissory  note  and  the  check  being  only  evidences  of  con- 
tract, they  did  not  transfer  the  possession  of  the  money,  nor  invest 
the  persons  to  whom  they  were  respectively  given,  with  the  legal 
dominion  over  it,  which  continued  in  the  deceased  until  his  death, 
when  the  property  vested  in  the  executors.  A  promissory  note  de- 
livered as  a  donation,  is  not  a  vested  gift  of  the  money,  but  only  a 
promise  or  engagement  to  give ;  and  imposes  no  stronger  obligations, 
nor  affords  a  better  ground  of  action,  than  a  promise  to  deliver  any 
chattel  as  a  gift.  Such  intended  donations  cannot  be  enforced  on 
the  consideration  of  blood,  which  has  been  insisted  on  in  this  case, 
and  was  probably  a  leading  motive  with  the  defendant's  testator;  in 
the  cases  referred  to,  in  2nd  Vesey^  Jr.  112,  Mary  Tate  and  Jane  Tate 
being  stated  to  have  been  his  relations. 

The  consideration  of  natural  love  and  affection  is  sufficient  in  a 
deed ;  but  a  mere  executory  contract,  that  requires  a  consideration, 
as  a  promissory  note,  cannot  be  supported  on  the  consideration  of 
blood,  or  natural  love  and  affection,  there  must  be  something  more ; 
oi  fi  a  valuable  consideration,  or  *  it  is  not  good  and  cannot  be  cn- 
'^'-^  forced  at  law,  but  may  be  broken  at  the  will  of  the  party. 
And  being  void  at  law  for  want  of  a  sufficient  consideration.  Chan- 
cery cannot  sustain  and  enforce  it.  The  cases  of  Mary  Tate^  and 
Jane  Tate  vs.  Hilbert^  have  been  mentioned  as  striking  cases,  in 
which  the  Lord  Chancellor  manifested  a  strong  desire,  more  than 
once  expressed,  to  grant  the  relief  prayed ;'  a  desire  not  foreign  from 
us,  so  far  as  sitting  here  we  are  permitted  to  entertain  it,  but  we  are, 
as  he  then  was,  restrained  by  the  settled  and  stubborn  rules  of  law. 
The  case  of  Ward  vs.  Turner^  2nd  Vesey^  Sen.  431,  is  just  this  case. 
It  was  a  bill  to  compel  a  transfer  of  South  Sea  annuities,  the  receipt 
for  which  had  been  delivered  to  the  complainant's  testator  by  one 
Flog,  saying,  '<I  give  you,  Mosely,  these  papers,  which  are  receipts 
for  South  Sea  annuities,  and  will  serve  you  after  I  am  dead."  It  was 
argued  for  the  complainant  that  the  delivery  of  these  receipts,  with 
the  strong  words  of  gift  accompanying  it,  was  as  much  as  could  be 
done  towards  giving  the  annuities,  except  a  mero  transfer  in  the 
books.  But  it  was  held  that  the  annuities  being  the  thing  intended 
to  be  given,  a  delivery  of  the  annuities  was  indispensably  necessary 
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to  make  it  a  good  donation ;  that  the  delivery  of  the  receipts  was 
Dot  safficient,  and  that  snch  a  donation  could  not  be  made  without  a 
transfer,  or  something  equivalent,  that  being  the  only  mode  in  which 
fitock  or  annuities  are  susceptible  of  being  delivered. 

It  is  supposed  that  this  case  differs  from  that,  because,  a«  is  alleged, 
that  James  Gittings,  at  the  time  of  delivering  the  certificate  of  stock 
to  his  daughter,  endorsed  his  name  upon  the  back  of  it  (which  does 
not  appear  to  have  been  done  by  Flog,  when  he  delivered  the  re- 
ceipts for  the  annuities)  which,  it  is  contended,  gave  her  authority 
to  write  over  it  a  full  assignment  or  a  power  of  attorney,  which 
would  have  enabled  her  to  go  to  the  bank,  and  cause  a  transfer  of 
the  stock  to  be  made  to  her  on  the  books.  But  it  is  not  perceived 
that  this  makes  any  difference,  nor  is  it  necessary  to  inquire  whether 
that  endorsement  gave  any  such  authority ;  *  if  it  did,  it  never  ^10 
was  executed.  It  appears  upon  the  face  of  the  certificate  '^•^V 
itself  that  the  stock  was  transferable  at  the  bank  only,  and  it  is  ad- 
mitted that  the  endorsement,  whether  in  blank  or  in  full,  did  not, 
and  could  not,  operate  to  transfer  the  stock ;  and  as  it  was  the  stock 
and  not  the  certificate,  that  was  the  subject  of  the  intended  gift,  it 
matters  not  whether  the  endorsement  was  in  full  or  in  blank ;  for  as 
in  the  case  of  the  check  on  the  banker,  which  not  being  presented 
and  paid  in  the  life-time  of  the  maker,  the  intended  donation  of  the 
money  was  defeated  for  want  of  delivery,  notwithstanding  the  holder 
of  the  check  might,  by  presenting  it  in  the  life-time  of  the  maker, 
have  obtained  the  money,  and  thus  perfected  the  gift  ]  so  here,  even 
if  by  the  endorsement  of  the  certificate,  whether  filled  up  or  remain- 
ing in  blank,  Mrs.  Patterson  might  have  gone  to  the  bank  in  the  life- 
time of  her  father,  and  caused  a  transfer  of  the  stock  to  herself  on 
the  books  of  the  bank,  the  only  way  in  which  the  stock,  the  thing 
that  was  intended  to  be  given,  could  be  delivered,  and  thus  have 
perfected  the  donation ;  yet,  not  having  done  so,  it  was  not  a  valid 
gift  of  the  stock,  either  in  law  or  equity,  for  want  of  delivery.  It 
was  not  a  valid  gift  ip  law,  otherwise  there  would  have  been  no  ne- 
cessity for  going  into  Chancery  to  perfect  it.  And  being  void  in  law, 
Chancery  cannot  interpose  to  make  it  good  or  enforce  it.  If  Mr. 
Oittings  was  alive,  it  could  not  be  seriously  contended,  that  he  could 
be  compelled  to  transfer  the  stock  in  the  absence  of  any  considera- 
tion ;  and  the  same  principle  applies  to  his  executor.  His  death  does 
not  make  that  good,  which  was  bad  before. 

Decree  affirmed^  with  costs. 
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220  •  Watkins'  Adm'rs  vs.  State,  use  Shaw,  Adm'r  of  Wells. 

Jane,  1830. 

I.  and  P.  were  joint  ezeoutors  of  W.  who  left  a  son<,  for  whom  I.  was  also 
appointed  guardian.  In  an  action  brought  by  the  administrator  of  that 
son  on  the  guardian ^s  bond,  against  one  of  I's  sureties,  it  appeared  that 
many  years  before  the  commencement  of  the  suit,  the  joint  executors 
had  received  a  considerable  amount  of  assets,  but  had  not  settled  any 
account  with  the  Orphans'  Ck)urt,  and  that  P.  was  dead:  Held,  that  I's 
guardianship  ceased  with  the  death  of  his  ward,  and  as  it  did  not  appear 
that  he  died  after  P.  and  after  I.  became  sole  executor,  the  action  oonid 
not  be  sustained,  (a) 

Where  a  sole  executor  sustains  the  two-fold  character  of  executor  and 
guardian,  the  law  will  adjudge  the  ward's  proportion  of  the  property  in 
his  hands,  to  be  in  his  hands  in  the  capacity  of  guardian,  after  the  time 
limited  by  law  for  the  settlement  of  the  estate,  whether  a  final  account 
has  been  passed  by  the  Orphans'  Court,  or  not.  (b) 

But  where  there  is  a  joint  executorship,  this  construction  of  law  cannot 
consistently  with  principle  prevail:  because  his  co-executor  is  entitled 
to  the  possession  of  the  assets  equally  with  the  guardian,  and  the  prop- 
erty of  his  ward  cannot  be  legally  considered  in  his  hands,  until  he  has 
actually  xeceived  it.  (c) 

Ebbob  to  Anne  Arundel  County  Gonrt.  This  was  an  action  of 
debt,  brought  on  the  25th  of  October,  1815,  in  the  name  of  the  State, 
at  the  instance,  and  for  the  use  of  James  Shaw,  sorviving  adminis- 
trator of  Bichard  W.  Wells,  against  the  appellant's  intestate,  Nicho- 
las Watkins  of  Thomas,  after  whose  death,  Bachel  H.  Watkins,  and 
Bei^jamin  Watkins,  the  present  appellants,  as  his  administrators^ 
became  parties  to  the  suit,  on  a  bond,  executed  by  a  certain  John 
Boyd  Watkins,  as  guardian  of  the  said  Bichard  W.  Wells,  in  which 
the  intestate  of  the  appellants  was  a  surety,  dated  on  the  12th  day  of 
September,  1803,  conditioned  as  follows :  ^^That  if  the  above  bounden 
John  Boyd  Watkins,  as  guardian  to  Bichard  W.  Wells,  of  Anne 
Arundel  County,  shall  faithfully  account  with  the  Orphans'  Court  of 
said  county,  as  directed  by  law,  for  the  management  of  the  property^ 
and  estate  of  the  orphan  under  his  care,  and  shall  also  deliver  up  the 

^  said  property,  *  agreeably  to  the  order  of  said  Court,  or  the 
'^'^-^  direction  of  law,  and  shall  in  all  respects  perform  the  duty  of 
guardian  to  the  said  Bichard  W.  Wells,  according  to  law,  then  the 
above  obligation  shall  cease,  it  shall  otherwise,  &c."    The  defendants 

(a)  Examined  and  approved  in  Hanson  vs.  Worthmgton,  12  Md.  440. 

(b)  Approved  in  State  ys,  Cheaton,  51  Md.  877;  Kirby  vs.  State,  Ibid,  892. 
Cited  in  Bank  vs.  Sharp,  58  Md.  527;  In  re  WiUiams,  1  Md.  Oh.  27;  Thomast 
vs.  Wood,  Ibid,  804;  Lark  vs.  Linstead,  4  Md.  Ch.  166;  Conner  vs.  Ogle,  A  lb. 
448.    See  State  vs.  Jordan,  8  H.  &  McH.  120.; 

(c)  Cited  in  Ccbum  vs.  Harris^  68  Md.  878. 
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pleaded  performance  by  the  said  John  Boyd  Watkins. — ^Replication^ 
non-performance,  and  isaae. 

1.  At  the  trial  the  plaintiff  offered  evidence,  that  the  plaintiff's 
intestate  was  entitled  to  one-third  part  of  the  personal  estate  of  John 
Wells,  deceased ;  that  John  Boyd  Watkins  was  surviving  executor 
of  the  said  John  Wells,  and  guardian  to  the  plaintiff's  intestate:  he 
then  produced  a  list  of  desperate  debts  returned  to  the  Orphans' 
Omrt  by  said  John  WeUs'  executors,  and  offered  parol  proof  of  the 
solvency  of  Jacob  Franklin,  one  of  the  debtors  in  that  list,  for  the 
purpose  of  charging  the  defendant  with  the  plaintift''s  proportion  of 
said  debt,  but  the  Court  (Kilgoub  and  Wilkinson,  A.  J.)  were  of 
opinion  that  such  parol  evidence  was  not  admissible,  to  charge  the 
defendant's  intestate,  as  one  of  the  securities  in  the  guardian  bond, 
OD  which  this  suit  is  brought.    The  plaintiff  excepted. 

2.  The  plaintiff  then  offered  to  read  to  the  jury  the  following 
paper:  '< General  Court:  October  Term,  1804,  Philemon  Sherwood 
and  John  Boyd  Watkins,  Ex'rs  of  John  Wells  vs.  John  Gassaway : 
Judgment  for  £56  7  0  current  money,  debts  and  costs;  to  be  released 
on  payment  of  £28  3  6,  current  money,  with  interest  from  the  15th 
of  September,  1798,  till  paid  and  costs ;"  which  said  paper  was  ad- 
mitted to  have  the  same  legal  effect  and  operation,  as  a  full  tran- 
script of  the  record  of  proceedings  in  said  cause ;  and  also  offered  to 
prove,  by  comx>eteDt  evidence,  that  said  Gassaway,  against  whom 
said  judgment  was  rendered,  was,  at  the  time  of  the  rendition 
thereof,  and  for  many  years  afterwards,  in  solvent  circumstances, 
and  possessed  of  visible  property,  and  that  the  amount  of  the  said 
judgment  might  have  been  coUected  of  said  defendant.  The  defen- 
dant objected  to  this  evidence  as  inadmissible  to  charge  the  defen- 
dant's intestate  as  one  of  the  securities  in  the  guardian's  bond,  on 
which  *  this  suit  is  brought.  The  Court  sustained  the  objec-  ooo 
tion,  and  the  plaintiff  excepted.  ^^^ 

3.  The  plaintiff  then  proved,  that  John  Boyd  Watkins,  who  was 
the  guardian  of  the  plaintiff's  intestate,  appointed  by  the  Orphans' 
Court  of  Anne  Arundel  County,  was  one  of  the  executors  of  John 
Wells,  to  one-third  of  whose  estate,  after  payment  of  debts  and  lega- 
cies, the  plaintiff's  intestate  was  entitled ;  that  letters  testamentary 
on  the  estate  of  the  said  John  Wells  were  granted  to  said  John  Boyd 
Watkins  and  a  certain  Philemon  Sherwood,  on  the  17th  of  June^ 
1803.  The  plaintiff  then,  to  prove  his  claim,  read  in  evidence  to  the 
jury  the  inventory  returned  by  the  executors  aforesaid,  on  the  26th 
of  July,  1803,  and  an  account  of  sales  dated  the  16th  of  December, 
1803,  and  shewing  that  assets  came  to  the  hands  of  the  executors  to 
the  amount  of  $5,244.77  after  deducting  the  specific  bequests.  The 
plaintiff  offered  no  evidence  of  any  settlement  by  the  executors  in 
the  Orphans'  Court,  and  no  proof  that  such  settlements  have  not 
been  made  there  by  the  executors.  The  defendants  objected,  that 
said  inventory  and  account  of  sales  returned  as  aforesaid,  and  with- 
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oat  shewing  the  settlements  in  the  Orphans'  Court,  coald  famish  no 
evidence  of  the  amount  of  the  distributive  share  to  which  the  plain- 
tiff's  intestate  was  entitled,  so  as  to  charge  therewith  the  security  in 
the  guardian's  bond,  and  so  prayed  the  Court  to  instruct  the  jury. 
The  Court  refused  this  prayer,  being  of  opinion  that  the  inventory 
and  account  of  sales  were  evidence  of  themselves,  unless  settlemento 
with  the  Orphans'  Conrt  were  produced  of  the  amount  of  the  distrib- 
utive share  of  the  plaintifl''s  intestate,  and  would  entitle  the  plaintiff 
in  this  cause  to  recover  one-third  part  thereof,  unless  the  deiendants 
entitle  themselves  by  legal  proof  to  deductions  from  the  amount 
thereof.    The  defendants  excepted. 

4.  The  plaintiff'  having  produced  the  inventory  of  the  estate  of 
John  Wells,  and  account  of  sales,  as  stated  in  the  former  bills  of  ex- 
ceptions, which  it  is  agreed  shall  be  taken  as  a  part  of  this  bill  of  ex* 
^  ceptions,  and  having  rested  his  *  claim  upon  that  evidence. 
'^^^  The  defendants  proved  that  Sarah,  the  daughter,  and  one  of 
the  i;esiduary  legatees  of  John  Wells,  intermarried  with  j?hilip  Sher- 
wood, one  of  the  executors,  before  the  death  of  her  father.  That 
John  Boyd  Watkins,  the  other  executor,  was  appointed  by  the  Or- 
phans' Court,  guardian  to  John  H.  Wells,  another  of  the  children, 
and  residuary  legatees  of  the  said  John  Wells.  They  also  proved 
that  Bichard  H.  Wells,  the  plaintiff''s  intestate,  died  a  few  years 
after  his  father,  and  while  an  infant.  They  further  produced  and 
read  in  evidence  to  the  jury,  an  account  passed  by  the  Orphans' 
Court,  the  10th  day  of  December,  1817,  and  then  gave  in  evidence  to 
the  jury  the  writ  issued  in  this  cause,  on  the  25th  day  of  October, 
1815 ;  and  they  thereupon  prayed  the  Conrt  to  instract  the  jury, 
that  if  they  should  be  of  opinion  from  the  evidence  in  the  cause, 
that  the  daughter  aforesaid  of  the  said  John  Wells,  married  Phile- 
mon Sherwood,  one  of  the  executors  of  the  said  Wells ;  and  that 
John  Boyd  Watkins,  the  other  executor,  was  appointed  guardian  to 
John  H.  Wells,  another  of  the  children,  and  residuary  legatees  of  the 
6aid  John  Wells ;  also  that  the  said  plaintiff's  intestate  died  a  very 
few  years  after  the  death  of  his  father,  and  was  an  infant  at  the 
time  of  his  death,  and  that  the  aibresaid  settlement  of  the  estate  of 
the  testator  with  the  Orphans'  Court,  took  place  on  the  10th  day  of 
December,  1817,  more  than  two  years  subsequently  to  the  institution 
of  this  suit,  then  the  plaintiff  is  not  entitled  to  recover  in  this  suit  a 
distributive  share  of  the  estate  of  the  said  John  Wells,  which,  by  the 
will  of  the  said  John  Wells,  was  left  to  the  plaintift''s  intestate.  The 
Court  refused  to  give  this  instruction.  The  defendants  excepted, 
and  the  verdict  and  judgment  being  against  them,  they  brought  the 
present  writ  of  error. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eable, 
Stephen,  and  Aboheb,  JJ. 
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Magruder  and  Randall^  for  the  appellants,  aitod  *  Barker  ^^m 
vs.  Parker^  1  Term  Rep,  287;  FearsaU  vs.  Summerset^  4  Tannt  ^^^ 
^92;  Leadley  vs.  JE?i7an8,  9  Ser.  <jg  Xotr.  306;  The  Act  of  1798,  ch. 
101,  snb-ch.  11,  sec.  1;  sab-ch.  12  and  6;  Drury  vs.  Conner^  1  H,  & 
Q,  224;  Quynn  vs.  The  State,  use  of  Fue,  1  H.dtJ.36',  EUieoU  et  al. 
vs.  The  Levy  Court,  lb.  359 ;  Wilean  vs.  Boyer,  lb.  297 ;  State,  use  of 
Key  vs.  Jordan,  3  H.  d  McH.  179 ;  2  Harr.  Entries,  326 ;  Downes  vs. 
/fitefe,  iw«  o/  Tilden,  S  H.dt  J.  239 ;  Seegars,  Ex^r  vs.  iSto^,  twc  o/  ^c<- 
^  6  ^.  <j&  J.  162 ;  1 2^f  8  JKep.  51 ;  StilweU  vs.  ift^^  19  Johns.  Rep. 
304 ;  Ft«cr  vs.  Blaehly,  1  Johns.  Ch,  Cas.  607. 

Alexander  and  jP2tiM«r,  for  the  appellee,  cited  Dukehart,  Ex.  vs. 
The  State,  die.  4:  H.  &.  J.  506;2  Philips^  Ev.  296;  2  Fonb.  184;  f  M^p 
T8.  (/Ate^t^,  2  ^ro.  0^.  CiW6«,  163 ;  State^  use  Key  vs.  Jordan,  3  H. 
4l^  ¥cir.  179 ;  Seegars,  Ex.  vs.  State,  use  of  Betton,  6  H.dfJ.  162 ;  The 
Act  of  1798,  ch.  101,  sub-ch.  Ill,  sec.  16;  State,  use  of  Chamberlnine^s 
Ex.  vs.  Wright,  4  jH.  cfc  J.  148;  Frederick  vs.  Frederick,  1  P.  Wms. 
710;  Leehmen  vs.  £?ar{6  of  Carlisle,  3  Jft.  215. 

•Stbphew,  J,  delivered  the  opinion  of  the  Court.  This  ^oc 
action  was  instituted  against  Nicholas  Watkins,  of  Thomas,  '^'^^ 
the  appellant's  intestate,  one  of  the  sureties  of  John  Boyd  Watkins, 
now  deceased,  to  recover  from  him,  in  his  character  of  surety  for 
flaid  Watkins,  as  guardian  to  Bichard  W.  Wells,  the  appellee's  intes- 
tate, a  certain  sum  of  money,  charged  to  be  in  the  hands  of  Watkins, 
his  principal,  and  for  which  it  was  charged  he  had  not  accounted 
aceording  to  law.  This  sum  of  money  was  claimed  to  be  recovered 
by  the  appellee,  as  administrator  of  Bichard  W.  Wells,  one  of  the 
representatives  of  John  Weils,  deceased,  who  by  his  will  appointed 
John  B.  W.  and  Philemon  Sherwood,  his  joint  executors.  It  no 
where  appears  when  John  Wells,  the  testator,  died ;  but  it  appears 
that  letters  testamentary  on  his  estate  were  granted  to  the  said  John 
B.  W.,  and  Philemon  S.,  on  the  17th  day  of  June,  1803.  It  was  also 
proved,  that  Bichard  W.  W.  died  a  very  few  years  after  his  father, 
and  while  an  infant.  An  inventory  of  the  estate  was  returned  by 
the  executors,  on  the  26th  day  of  July,  1803,  and  an  account  of  sales 
dated  the  16th  December,  1803,  shewing  that  assets  came  to  the 
hands  of  the  said  executors,  to  the  amount  of  $5,244.77,  alter  de- 
ducting the  specific  bequests.  No  proof  was  oflFered  of  any  settle- 
ment in  the  Orphans'  Court,  prior  to  the  institution  of  this  suit, 
which  was  commenced  on  the  25th  October,  1815.  It  does  not  ap- 
pear by  any  proof  in  the  cause,  when  Philemon  S.  the  co-executor  of 
Watkins,  died,  the  pleadings  and  the  evidence  being  perfectly  silent 
^  to  that  fact.  This  suit  being  instituted  on  the  guardian's  bond, 
the  question  which  this  Court  is  called  upon  to  determine  is,  whether, 
upon  the  above  statement  of  facts,  the  administrator  of  the  ward 
was  entitled  to  recover  t  This  Court  are  of  opinion  that  where  a  sole 
executor  sustains  the  two-fold  character  of  executor  and  guardian, 
the  law  will  adjudge  the  ward's  proportion  of  the  property  then  in 
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his  hands,  to  be  in  his  hands  in  the  gapacity  of  gnardian,  after  the 
time  limited  by  law  tor  the  settlement  of  the  estate,  whether  a 
^^^  *  final  account  has  been  passed  by  the  Orphans'  Court  or  not ; 
"^^^  upon  the  principle,  that  what  the  law  has  enjoined  upon  him 
to  do,  shall  be  considered  as  done,  and  from  that  time  he  holds  the 
ward's  proportion  of  the  property,  by  operation  of  law,  in  that  char- 
acter in  which  he  would  be  entitled  to  receive  it,  upon  a  flual  com- 
pletion of  his  trust  as  executor.  But  where,  as  in  this  case,  there  is 
a  joint  executorship,  this  construction  of  law  cannot,  consistently 
with  principle,  prevail ;  because  his  co-executor  is  entitled  to  the  pos- 
session of  the  assets,  equally  with  himself,  and  the  property  of  his 
ward  cannot  be  legally  considered  in  his  hands,  until  he  has  actually 
received  at.  As  to  the  powers  and  rights  of  co-executors,  see  Toller 
an  Ex.  d5Q :  "  Oo-executors,  we  may  remember,  (he  observes,)  are  re- 
garded in  law  as  an  individual  person :  and  by  consequence,  the  acta 
of  any  one  of  them,  in  respect  to  the  administration  of  the  e£Fects, 
are  deemed  to  be  the  acts  of  all ;  for  they  have  n.  joint  and  entire 
authority  over  the  whole  property.  Hence  a  release  of  a  debt  by 
one  of  several  executors,  is  valid,  and  shall  bind  the  rest." 

In  this  case,  it  is  true  John  B.  W.  survived  Sherwood,  his  co-execu- 
tor, but  it  does  not  appear  by  the  evidence  in  the  cause,  that  his 
ward  was  then  living,  (which  fact  it  was  incumbent  on  the  plaintiff 
to  prove,)  and  if  he  was  dead,  his  guardianship  had  expired,  and  he 
was  no  longer  accountable  in  that  character. 

Judgment  reversed. 


227  •  Stoddebt  v8.  The  Vestby  of  Poet  Tobacco  Pabish. 

June,  1830. 

In  an  action  by  a  vestry  of  a  church,  (a  corporation)  to  recover  the  price  of 
a  pew,  it  appeared  by  the  evidence  of  one  of  the  members  of  the  vestry, 
that  he  had  acted  as  'auctioneer  in  the  sale  of  the  pews,  and  bad  put 
down  in  pencil,  at  the  time  of  the  sale,  on  paper,  the  name  of  the  pur- 
chaser, the  defendant,  and  the  price  at  which  a  pew  was  bid  off.  Thia 
memorandum  was  delivered  to  the  register  of  the  vestry,  who  tran- 
scribed it  in  the  record  book  of  their  proceedings,  returned  it  to  the 
witness,  who  had  made  diligent  but  unsuccessful  search  for  it,  and 
believed  it  was  lost.  Hdd,  that  parol  evidence  of  the  price  of  the  pew, 
and  that  it  was  sold  on  a  credit  of  twelve  months,  bearing  interest  from 
the  time  of  sale,  as  it  would  have  established  a  different  contract  from 
that  contained  in  the  memorandum,  was  not  competent  to  go  to  the 
jury,  and  that  the  corporation  were  authorized  to  employ  one  of  its 
members  as  an  agent,  and  of  course  there  was  no  want  of  legal  com- 
petency in  such  member  to  be  an  agent  for  the  purchaser  in  making  the 
memorandum  required  by  the  Statute  of  Frauds,  and  that  it  was  un« 
necessary  for  the  i5laintiff,  to  shew  their  title  to  the  pew.  (a) 

(a)  Cited  in  Bladen  vs.  Wella,  80  Md.  585. 
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Appeal  from  Charles  Gonnty  Ooart.  Assampait  by  the  Yestry 
of  Port  Tobacco  Parish,  the  appellee,  against  John  T.  Stoddert,  the 
appellant,  instituted  on  the  7th  of  March,  1825.  The  declaration  al- 
leged, "  that  whereas  heretofore  to  wit,  on  the  29th  Jnne,  1818,  at, 
&c.  the  said  John  T.  Stoddert,  was  indebted  to  the  said  Vestry,  in 
the  sum  of  $300,  current  money,  for  a  certain  pew.  No.  14,  in  Christ 
Oharch,  in  Port  Tobacco  Parish  ai'oresaid,  situate  in  Charles  County 
aforesaid,  before  that  time  bargained  and  sold  by  the  said  Vestry, 
to  the  said  John  T.,  together  with  the  rights  and  privileges  to  the 
said  pew  appertaining,  and  at  the  special  instance  and  request 
of  him,  the  said  John  T.  to  wit,  &c.  at,  &e.  and  being  so  indebted 
to  the  said  John  T.,  in  consideration  thereof,  afterwards  to  wit, 
on,  &c.  at,  &c.  undertook  to,  and  then  and  there  faithfully  promised, 
&€.''  The  defendant  pleaded  non  (Msumpsit^  on  which  issue  was 
taken. 

1.  At  the  trial  the  plaintiff  proved  by  a  witness,  who,  it  was  ad- 
mitted by  the  plaintiff,  was,  at  the  time  of  the  sale,  a  *  mem-   oaq 
berof  the  Vestry  of  Port  Tobacco  Parish ;  that  he  acted  as   '^'^^ 
auctioneer  in  the  year  1818  or  1819,  when  the  defendant  was  the 
highest  bidder  for  a  pew  in  Christ  Church  in  Port  Tobacco  Parish, 
and  it  was  struck  off  to  him  at  the  price  of  9300,  on  a  credit  of 
twelve  months,  with  interest  from  the  time  of  sale.    That  he.  the 
witness,  put  down  in  pencil  at  the  time,  on  paper,  the  name  of  the 
purchaser,  and  the  price  at  which  it  was  bid  off.    That  the  witness 
delivered  the  memorandum  thus  made  out,  to  the  register  of  the  said 
Vestry,  who  transcribed  it  in  the  record  book  of  their  proceedings. 
He  also  proved  that  the  said  memorandum  was  then  delivered  to 
witness,  who  had  made  a  diligent  but  unsuccessful  search  for  it,  and 
believed  it  was  lost.    The  record  of  the  Vestry  was  then  read  in  evi- 
dence to  the  jury,  for  the  purpose  of  proving  said  sale.    The  defend- 
ant then  prayed  the  Court  to  exclude,  as  incompetent,  the  parol  evi- 
dence of  the  said  witness,  as  to  the  said  sale  and  purchase  of  the 
said  pew  at  the  auction  aforesaid ;  but  the  Court  permitted  it  to  go 
to  the  jury.    The  defendant  further  prayed  the  Court  to  instruct  the 
jury,  that  the  auctioneer  at  the  sale,  being  one  of  the  Vestry,  who 
were  the  vendors,  could  not  make  such  a  memorandum  as  would 
gratify  the  requisitions  of  the  Statute  of  Frauds,  in  relation  to  the 
sale  of  real  estate.    The  Court  refused  the  prayer.    The  plaintiff 
then  proved  that  the  defendant  had  been  heard  to  offer  the  said  pew 
in  exchange  for  a  pew  in  a  different  church,  but  gave  no  other  evi- 
dence of  possession  or  ownership  by  the  defendant,  who  thereupon 
prayed  the  Court  to  instruct  the  jury,  that  the  plaintiff  was  not  en- 
titled to  recover,  having  offered  no  evidence  of  right  or  title  to  said 
pew,  but  the  Court  refused  to  give  the  instruction  as  prayed,  and  the 
verdict  and  judgment  being  tor  the  plaintiff,  the  defendant  prose- 
cuted the  present  appeal. 
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The  caase  was  argaed  before  Buchanan^  G.  J.,  Mabtin,  and 

ABGH£B,  JJ. 

ooA  *  Sionestreety  for  the  appellant,  contended.  1.  That  the 
^^9  County  Court  erred  in  permitting  parol  evidence  to  go  the 
jury,  to  prove  a  contract  for  the  sale  of  an  interest  in  real  estate. 
BandaWa  Peake^  234,  (note;)  2  Wheat.  Selw.  641.  2.  That  the  memo- 
random  in  writing,  made  by  the  auctioneer  at  the  time  of  sale,  was 
not  sufficient  to  prove  the  contract.  2  Saund.  Plea.  46  Ev.52f  2 
Campb.  205 ;  2  Wheat  Selw.  741.  3.  That  the  auctioneer  being  one 
of  the  vendors  of  the  estate,  cannot  be  presumed  to  be  the  agent  of 
both  parties,  so  as  to  make  his  memorandum  of  the  sale  evidence  of 
the  contract. 

Chapman^  for  the  appellee,  on  the  first  point,  cited  Sugden  on  VefuL 
66,  67;  2  PhiUipiP  Ev.  398,  399.  On  the  third  he  referred  to  1 
Phillips*  Ev.  58.  And  to  show  that  the  acts  of  the  appellant 
amounted  to  such  a  performance  as  bound  him,  he  referred  to  Sug- 
den on  Vend.  84. 

ft 

Abohbb,  J.  delivered  the  opinion  of  the  Court.  The  parol  evi- 
dence offered  of  a  sale  of  a  pew  was  inadmissible,  because  it  would 
have  established  a  contract  different  from  that  contained  in  the 
lost  memorandum.  Ko  parol  evidence  is  admissible  to  add  to,  or 
vary  the  memorandum.  In  the  second  prayer  submitted  to  the 
consideration  of  the  Court  below,  no  point  is  raised  on  the  sufficiency 
of  the  memorandum  of  sale,  except  that  it  is  objected  that  the  wit- 
ness, being  one  of  the  corporation,  could  not  act  as  agent.  As  it 
regards  the  memorandum,  the  contents  of  which  have  been  offered 
in  evidence,  we  shall  not  express  an  opinion,  but  confine  ourselves 
to  the  particular  point  raised.  We  think  there  can  be  no  question 
of  the  right  of  a  corporation  to  employ  one  of  its  members  as  an 
agent,  and  of  course,  no  want  of  legal  competency  existed  in  sach 
member  to  be  an  agent.  He  cannot  be  considered  in  the  impossible, 
and  therefore  absurd  position,  as  has  been  urged,  as  agent  for  him- 
self; but  must  be  viewed  as  acting  in  his  individual  capacity  for  a 

^  corporation.  And  if  the  corporation  *  could  constitute  him 
^^^  their  agent,  there  is  nothing  in  his  peculiar  relation  to  it, 
which  would  disable  him  from  being  (within  the  meaning  of  the 
statute)  an  agent  for  the  purchaser  also,  for  his  interest,  being  a 
corporate  interest,  could  not  disqualify  him  from  acting  in  this  latter 
capacity.  Nor  do  we  deem  it  necessary  that  the  plaintiffs  should 
have  offered  evidiBuce  of  their  right  and  title  to  the  pew  to  enable 
them  to  recover. 

Judgment  reversed^  and  procedendo  awarded. 
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The  Plawtebs'  Bank  of  Prince  GsoBaE's  County  vs.  Sell- 

MAN. — June,  1830. 

Id  an  action  against  the  endorser  of  an  inland  bill  of  exchange,  payable  after 
date,  which  had  been  protested  for  non-payment,  and  due  notice  thereof 
given  to  the  defendant,  a  letter  from  the  plaintiff  to  the  administrator 
of  the  drawer  of  the  bill,  dated  some  time  after  the  bill  became  due,  was. 
given  in  evidence  by  the  defendant,  which  stated  that  the  plaintiff  ''  had 
agreed  with  the  drawer  to  secure  the  amount  of  the  said  bill,  and  others, 
drawn  by  him  and  protested,  by  instalments,  to  wit,  $800  every  sixty 
days,  and  requiring  payment  of  two  instalments  then  due  '^ — Held,  that 
in  the  absence  of  proof  of  any  consideration  to  support  the  agreement 
mentioned  in  the  letter,  the  Ck)unty  Court  erred  in  giving  an  unqualified 
instruction  to  the  jury,  that  the  defendant  was  discharged  from  all  lia- 
bility, (a) 

The  holder  of  a  bill  of  exchange  may  by  an  agreement  with  the  drawer  to- 
give  him  further  time  for  payment,  discharge  an  endorser. 

But  it  is  BOt  every  mere  naked  agreement,  by  the  holder  with  the  drawer 
for  delay,  that  will  discharge  the  endorser  after  he  has  been  fixed  in  his 
responsibility  by  non-payment,  and  due  notice  given,  (a) 

It  is  clear,  both  on  principle  and  authority,  that  it  must  be  a  binding  engage- 
ment, without  the  assent  or  concurrence  of  the  endorser,  and  one  that 
will  suspend  the  holder ^s  remedy,  and  restrain  him  from  bringing  suit 
against  the  drawer  before  the  expiration  of  the  time  given,  to  the  preju- 
dice of  the  endorser,  or  so  as  to  affect  his  rights,  (b) 

To  do  this,  it  must  have  a  sufficient  consideration  to  support  it,  otherwise  it 
IB  nudum  pactum,^  and  does  not  affect  or  suspend  the  rights  of  any  of  the 
parties,  (c) 

•Appeal  from  Anne  Araudel  County  Court.  Assumpsit  ^q^ 
by  the  holders,  the  appellants,  against  the  appellee,  John  ^^'^ 
SeUman,  the  endorser  of  an  inland  bill  of  exchange,  commenced 
Jaly  17th,  1826.    The  general  issue  vras  pleaded. 

At  the  trial  the  plaintiffs  read  in  evidence  the  following  bill  of 
exchange:  "$550.  Tracey's  Landing,  August  2d,  1823.  Thirty  days 
afber  date,  pay  to  John  Sellman,  or  order,  five  hundred  and  fifty 
dollars,  for  value  received,  and  place  the  same  to  my  account  T. 
Tongue.  Messrs.  B.  D.  and  K.  Mulliken,  Baltimoi*e.  Endorsed, 
John  Sellman.  Pay  to  James  L.  Hawkins,  Esquire,  Cashier,  or 
order.  T.  Tyler,  Cashier.  Accepted,  B.  D.  and  R.  Mulliken."  And 
proved  the  hand-writing  of  the  defendant,  endorser  of  the  said  note. 
They  also  proved,  that  the  same  was  in  due  time  presented  for 
acceptance,  and  was  accepted ;  also  the  demand  of  payment  of  the 


(a)  Approved  in  Somerville  vs.  Marbury^  7  G.  &  J.  381 ;  Mitchell  vs.  WU- 
liamson,  6  Md.  217;  Bank  vs.  Sprigg,  11  Md.  398. 

(b)  Approved  in  Hunter  vs.  Van  Bomborst^  1  Md.  517. 

(c)  Approved  in  Hoffman  vs.  Comba^  9  Gill,  286. 
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drawer,  protest  for  nou-payment  and  notice  thereof  to  the  defendant 
in  due  time.  The  defendant  thereupon  read  in  evidence,  a  letter 
written  by  the  cashier  of  the  Planters'  Bank  of  Prince  George's 
County,  the  plaintiffs  in  this  cause,  bearing  date  the  10th  February, 
1826,  and  directed  to  the  administrator  of  the  drawer,  Thomas 
Tongue,  informing  him  that  the  plaintiffs  had  agreed  with  the  said 
Thomas  Tongue,  to  receive  the  amount  of  the  said  note,  and  other 
notes  drawn  by  him  and  protested,  by  instalments,  to  wit,  9300  every 
sixty  days,  and  requiring  payment  of  two  instalments  then  due. 

Thereupon  the  defendant  by  his  counsel  prayed  the  Oourt  to  in- 
struct the  jury,  that  by  reason  of  the  said  agreement  with,  and 
extension  of  credit  to  the  drawer  aforesaid,  without  the  consent  of 
the  defendant,  the  latter  was  discharged  from  all  liability,  and  their 
verdict  must  be  for  the  defendant,  of  which  opinion  the  Court  [EJLf- 
aouR  and  Wilkinson,  A.  J.]  were,  and  so  instructed  the  jury. 

The  plaintiffs  excepted,  and  the  verdict  and  judgment  being  for 
the  defendant,  the  present  appeal  was  taken. 

•  The  cause  was  argued  before  Buchanan,  C.  J.,  Eable, 
'*•'*   Mabtin,  and  Abchee,  JJ. 

Magrvder,  for  the  appellants,  contended.  That  admitting  that 
such  an  agreement,  as  that  referred  to  in  the  bill  of  exceptions, 
founded  on  a  valuable  consideration,  would  have  discharged  the 
endorser,  yet  in  this  case,  it  was  an  agreement  without  any  con- 
sideration, nudum  pactum^  and  therefore  does  not  release  the  en- 
dorser.   MoLemore  vs.  Powell^  12  Wheaton^  554,  556. 

Alexander^  for  the  appellee.  In  the  case  in  Wheat  there  was  posi- 
tive proof  of  the  absence  of  consideration.  In  this  case,  the  letter  of 
the  cashier  of  the  appellants  speaks  of  an  agreement,  and  that  term 
imports  a  consideration.  Wain  vs.  Warlters^  5  Uasi^  10.  The  word 
agreement  being  introduced  in  the  record,  must  receive  its  technical 
definition.  Cabell  vs.  Vaughany  1  Saund.  291,  {note  1,)  Tongue,  the 
drawer,  was  bound  by  his  agreement  to  pay  the  bills,  by  instalments 
as  stipulated,  and  if  he  was  bound,  so  was  the  bank,  mutuality  being 
of  the  essence  of  the  contract.  The  promise  by  Tongue  was  to  pay 
a  precedent  debt,  or  rather  debts,  first  consolidating  them  and 
thereby  changing  the  nature  of  his  original  undertaking.  He  re- 
ferred in  'his  argument  to  Clopper  vs.  Union  Bank  of  Marylandy  7 
H,  &  J.  100 ;  Cro.  Ghas,  604,  548 ;  Qould  vs.  Robson  &  Keymer^  8 
East^  576 ;  Wheat.  Selw.  36 ;  Boulibee  vs.  Stubbs,  18  Ves.  Jr.  20 ;  Rees 
vs.  BerringtoUj  2  Ves.  Jr.  540. 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  This  suit 
was  originally  brought  on  a  bill  of  exchange  drawn  by  Thomas 
Tongue,  on  Messrs.  B.  D.  and  B.  Mulliken,  payable  to  the  defendant, 
John  Sellman,  or  order,  and  by  him  endorsed  to  the  plaintiff,  and 
protested  for  nou-payment,  of  which  due  notice  was  given  to  the  de- 
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fendant.  The  general  issue  was  pleaded,  aud  at  the  trial  the 
defendant  •  gave  in  evidence  a  letter  written  by  the  cashier  ^qq 
of  the  Planters  Bank  of  Prince  George's  County,  to  the  plain-  *••*•* 
tiff,  dated  after  the  protest  for  non-payment  and  notice,  and  directed 
to  the  administrator  of  Tongue,  the  drawer,  informing  him  that  the 
plaintiff  had  agreed  with  Tongue  to  receive  the  amount  of  that  bill, 
and  other  notes  drawn  by  him,  and  protested,  in  instalments  of  $300, 
every  sixty  days,  and  requiring  payment  of  two  instalments  then  due. 
And  upon  the  prayer  of  the  defendant's  counsel,  the  Court  below 
instructed  the  jury,  that  b^'  reason  of  that  agreement  with,  and  exten- 
sion of  credit  to  the  drawer,  without  the  consent  of  the  defendant,  the 
defendant  was  discharged  from  all  liability,  and  their  verdict  must 
be  for  him.  To  this  instruction  a  bill  of  exceptions  was  taken  on 
the  part  of  the  plaintiff,  on  which  the  only  question  presented  to  this 
Oonrt  arises;  and  that  is,  not,  whether  the  holder  of  a  bill  of  ex- 
change may,  by  an  agreement  with  the  drawer,  to  give  him  further 
time  for  payment,  discharge  the  endorser,  which  is  a  doctrine  too 
well  settled  now  to  be  examined,  but  what  kind  of  agreement  it  must 
be  to  work  that  effect.  And  we  think  it  is  not  every  mere  naked 
agreement,  by  the  holder  with  the  drawer  for  delay,  that  will  dis- 
charge the  endorser,  after  he  has  been  fixed  in  his  responsibility  by 
non-payment,  and  due  notice  given;  but  dear  both  on  principle  and 
authority,  that  it  must  be  a  binding  engagement,  without  the  assent 
or  concurrence  of  the  endorser,  and  one  that  will  suspend  his  remedy, 
aud  restrain  him  from  bringing  suit  against  the  drawer,  before  the 
expiration  of  the  time  given,  to  the  prejudice  of  the  endorser,  or  so 
as  to  affect  his  rights — and  to  do  this,  it  must  have  a  sufficient  con- 
sideration to  support  it,  otherwise  it  is  nudum  pactuntj  and  does  not 
affect  or  suspend  the  rights  of  any  of  the  parties  for  a  moment ;  but 
(like  any  other  agreement  that  is  void  for  want  of  consideration,) 
not  being  binding  on  the  holder,  he  is  not  restrained  from  suing,  but 
is  left  free  to  prosecute  his  rights,  as  if  no  such  agreement  to  extend 
the  time  of  payment  had  been  made.  And  the  ground  upon  which 
an  extension  of  time  by  the  holder  ♦  to  the  drawer  is  held  to  ^oyi 
discharge  the  endorser  after  notice  of  non-payment,  being,  -^•'^ 
that  the  agreement  for  delay  ties  up  the  hands  of  the  holder,  and 
suspends  his  present  rights;  it  follows,  that  an  agreement  which,  for 
want  of  consideration,  is  not  obligatory  on  the  holder,  and  does  not 
suspend  his  remedy  or  rights,  will  not  have  the  effect  to  discharge 
the  endorser.  Chitty  on  Bills^  371,  373,  (^rf.  1821,)  379,  (note  C ;) 
Arundel  Bank  vs.  Qoble)  Walicyn  vs.  St  Quintinj  1  Bos,  and  Full. 
652 ;  McLemare  vs.  Potcell^  12  Wh^at  Rep.  554.  And  why  should  it  ? 
The  holder  is  under  no  obligation  of  active  diligence.  As  long  as  he 
is  passive,  all  his  remedies  remain,  and  he  may  forbear  to  sue  as  long 
as  he  pleases;  and  such  forbearance  will  not  operate  to  discharge  the 
endorser,  whose  rights  are  not  suspended ;  but  by  paying  the  bill  he 
may  regain  the  possession,  and  reinstate  himself  in  the  ownership  of 
10  2  G.  &  J. 
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it,  and  thas  become  entitled  to  a  remedy  on  the  instrument,  afi^ainst 
all  the  antecedent  parties.  So  in  the  case  of  a  naked  agreement  •by 
the  holder  to  give  time,  which  being  void  for  want  of  consideration, 
is  not  binding  upon  him,  and  does  not  suspend  the  rights  or  remedies 
of  any  of  the  parties.  And  being  therefore  no  more  to  the  prejudice, 
and  not  affecting  the  rights  of  the  endorser,  more  than  a  mere  for- 
bearance by  the  holder  to  sue,  without  any  express  agreement,  there 
is  no  reason  why  the  endorser  should  be  discharged  in  one  case, 
more  than  in  the  other.  But  not  so  in  the  case  of  a  valid  agreement 
for  delay,  having  a  sufficient  consideration  to  support  it;  which  being 
binding  on  the  holder  suspends  his  remedy  on  the  bill,  until  the  ex- 
piration of  the  time  agreed  upon.  And  if  in  the  meantime  the 
endorser  discharges  the  bill,  he  only  places  himself  in  the  situation 
of  the  holder,  with  no  other  rights,  and  he  takes  the  bill  subject  to 
all  the  equity  of  the  drawer,  as  against  the  holder  himself,  whilst  it 
was  in  his  hands,  whose  right  to  sue  was  suspended  by  the  agree- 
ment. Such  an  engagement  therefore  does  injuriously  affect  the 
rights  of  the  endorser,-  and  discharges  him  from  his  liability,  if 
made  without  his  concurrence.  The  only  evidence  in  the  record 
OQjt  *  ^^  ^^^^  case,  touching  the  agreement  relied  upon  by  the  de- 
ZlMo  fendant,  between  the  plaintiff  and  Tongue,  the  drawer,  for  an 
extension  of  credit,  is  that  which  is  furnished  by  the  letter  of  the 
cashier  of  the  plaintiff,  which  does  not  inform  us  upon  what  consid- 
eration, if  any,  that  agreement  was  made ;  if  it  was  for  a  sufficient 
consideration,  and  binding  upon  the  plaintiff  so  as  to  restrain  him 
from  bringing  suit,  the  defendant  was  thereby  discharged  from  his 
liability  as  endorser;  an  agreement  to  receive  the  amount  of  the  bill 
by  instalments  being  clearly  an  agreement  to  give  time ;  but  if  on 
the  contrary  it  was  tor  want  of  consideration  nudum  pactum,  and  not 
obligatory  upon  the  plaintiff,  his  remedy  was  not  suspended,  and  the 
endorser  therefore  was  not  discharged.  And  in  the  absence  of  proof 
of  any  consideration  to  support  it,  we  think  the  Court  before  whom 
the  cause  was  tried,  erred  in  the  unqualified  instruction  to  the  jory, 
that  the  defendant  was  discharged  from  all  liability. 

Judgment  reversed,  and  procedendo  awarded. 


IGLEHABT  VS.   STATE,   USe  MACKUBIN.— JuUC,    1830. 

G.  obtained  judgment  by  confession  against  W.  as  executor,  who  there- 
upon stayed  execution  by  a  writ  of  error  and  bond.  While  the  case 
was  pending  in  the  Appellate  Ck>urt,  the  executor  died,  and  the  writ  of 
error  was  abated.  The  executor,  who  had  received  assets  sufficient  to 
pay  the  judgment,  died  insolvent,  and  the  administrator  d.  b.  n.  of  the 
first  deceased,  did  not  find  assets  sufficient  to  discharge  the  debt.  In  an 
action  upon  Ws  testamentary  bond,  against  his  surety,  for  the  use  of  G. 


IGLEHABT  vs.  THE  STATE.— 2  G.  &  J.  147 

a  replication  disclosing  the  above  facts,  was  held  sufficient  on  general 
.demurrer  and  a  compliance  with  the  Act  of  1720,  ch.  24. 

In  this  case  the  defendant  rejoined,  '^that  the  said  executor  had  no  goods  or 
chattels  which  were  of  the  deceased  testator,  at  the  time  of  his  death  in 
his  hands  to  be  administered,  nor  had  at  any  time  thereafter: ^^  Held^ 
on  demurrer,  that  this  rejoinder  could  not  be  received  as  a  general  plea, 
extending  over  the  whole  time  from  the  death  of  the  testator  to  the 
death  of  the  executor,  that  no  goods  of  the  deceased  ever  came  to  the 
executor -e  *  hands;  for  its  relative  expressions  ''  nor  at  any  time  oqa 
thereafter'^  evidently  indicated  a  particular  point  of  time,  when  ^^^ 
the  executor  was  without  goods  or  chattels  with  which  to  pay  the 
debt,  as  they  implied  a  period  of  time  when  he  had  such  goods  and 
chattels — that  it  could  only  be  considered  as  a  plea  of  plene  administravit^ 
or  a  substitute  for  such  a  plea,  and  as  such,  it  was  materially  defective. 

Upon  general  demurrer,  it  is  the  duty  of  the  Court  to  look  to,  and  adjudi- 
cate uix>n  all  the  pleadings  in  the  cause. 

The  confession  of  a  judgment  by  an  executor  is  conclusive  on  him,  as  well 
as  to  the  debt  confessed,  as  to  the  sufficiency  of  the  assets  to  pay  it;  but 
in  relation  to  his  surety,  in  his  testamentary  bond,  it  is  only  pnma  facie 
evidence,  either  as  to  the  debt,  or  sufficiency  of  assets  to  pay  it.  (a) 

Ebbob  to  Anne  Arundel  County  Court.  This  was  an  action  of 
debt  instituted  on  the  4tb  day  of  September,  1823,  in  the  name  of 
the  State,  use  of  George  Mackubin,  on  the  testamentary  bond  of 
William  Warfleld,  executor  of  Thomas  Warfleld,  bearing  date  on  the 
5th  of  April,  1819,  against  the  appellant,  James  Iglehart,  Junior, 
one  of  the  securities  in  said  bond.  To  the  plea  of  general  performance 
by  the  defendant,  the  plaintiff  filed  the  following  replication:  "for 
plea  nevertheless  by  way  of  replication,  the  said  State  saith,  that  at 
a  County  Court  of  Anne  Arundel  County,  begun,  &c.  on  the  3d  Mon- 
day of  April,  1822,  the  said  George  Jiackubin,  named  in  the  endorse- 
ment of  the  original  writ  in  this  cause,  at  whose  instance  and  for 
whose  use  the  same  was  impetrated,  by  judgment  of  the  said  Court, 
recovered  by  confession  against  the  said  William  Warfield,  by  the 
name  of  William  Warfleld,  late  of  said  county,  merchant,  executor  of 
the  testament  and  last  will  of  Thonms  Warfield,  deceased,  as  well 
the  sam  of  $11,313.50,  a  certain  debt,  as  the  sum  of  96.52,  as  for  his 
costs  and  charges  by  him  about  bis  snit,  in  that  behalf  laid  out  and 
expended,  to  be  levied  of  the  goods  and  chattels  which  were  of  the 
said  Thomas  at  the  time  of  his  death,  in  the  hands  of  the  said  Wil- 
liam, remaining  to  be  administered,  if  so  much  thereof  in  the  hands 
of  the  said  William  to  be  administered  he  had,  and  if  so  much  there- 
of in  his  hands  to  be  administered  he  had  not,  then  the  costs  and 
charges  •  aforesaid  to  be  levied  of  the  proper  goods  and  chat-  g*Q,y 
tel8  of  the  said  William  Warfield;  and   the  said  George   -*•*• 


(a)  Approved  in  BecUl  vs.  Osboum^  30  Md.  11,  and  Roberta  vs.  Mattress  Co, 
4«Md.  386.  Distinguished  in  Griffith  vs.  Turner,  4  Gill,  114,  and  McCleUan 
vs.  Kennedy^  8  Md.  252.  Cited  in  Owens  vs.  CoUinson,  3  G.  &  J.  35,  and  Dent 
T8.  Maddox,  4  Md.  580.    See  Beall  vs.  Beck,  3  H.  &  McH.  156,  note. 
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it,  and  thns  become  entitled  to  a  remedy  on  the  instrament,  against 
all  the  antecedent  parties.  So  in  the  case  of  a  naked  agreement  »by 
the  holder  to  give  time,  which  being  void  for  want  of  consideration, 
is  not  binding  upon  him,  and  does  not  suspend  the  rights  or  remedies 
of  any  of  the  parties.  And  being  therefore  no  more  to  the  prejadice, 
and  not  affecting  the  rights  of  the  endorser,  more  than  a  mere  for- 
bearance by  the  holder  to  sue,  without  any  express  agreement,  there 
is  no  reason  why  the  endorser  should  be  discharged  in  one  case, 
more  than  in  the  other.  But  not  so  in  the  case  of  a  valid  agreement 
for  delay,  having  a  sufficient  consideration  to  support  it;  which  being 
binding  on  the  holder  suspends  his  remedy  on  the  bill,  until  the  ex- 
piration of  the  time  agreed  upon.  And  if  in  the  meantime  the 
endorser  discharges  the  bill,  he  only  places  himself  in  the  situation 
of  the  holder,  with  no  other  rights,  and  he  takes  the  bill  subject  to 
all  the  equity  of  the  drawer,  as  against  the  holder  himself,  whilst  it 
was  in  his  hands,  whose  right  t-o  sue  was  suspended  by  the  agree- 
ment. Such  an  engagement  therefore  does  injuriously  affect  the 
rights  of  the  endorser,-  and  discharges  him  from  his  liability,  if 
made  without  his  concurrence.  The  only  evidence  in  the  record 
*  in  this  case,  touching  the  agreement  relied  upon  by  the  de- 
Z9o  fendant,  between  the  plaintiff  and  Tongue,  the  drawer,  for  an 
extension  of  credit,  is  that  which  is  furnished  by  the  letter  of  the 
cashier  of  the  plaintiff,  which  does  not  inform  us  upon  what  consid- 
eration, if  any,  that  agreement  was  made ;  if  it  was  for  a  sufficient 
consideration,  and  binding  upon  the  plaintiff  so  as  to  restrain  him 
from  bringing  suit,  the  defendant  was  thereby  discharged  from  his 
liability  as  endorser ;  an  agreement  to  receive  the  amount  of  the  bill 
by  instalments  being  clearly  an  agreement  to  give  time ;  but  if  on 
the  contrary  it  was  for  want  of  consideration  nudum  p<iotumj  and  not 
obligatory  upon  the  plaintiff,  his  remedy  was  not  suspended,  and  the 
endorser  therefore  was  not  discharged.  And  in  the  absence  of  proof 
of  any  consideration  to  support  it,  we  think  the  Court  before  whom 
the  cause  was  tried,  erred  in  the  unqualified  instruction  to  the  jury, 
that  the  defendant  was  discharged  from  all  liability. 

Judgment  reversed^  and  procedendo  awarded. 


iGLEHAET  V8,  STATE,  use  Mackubin.— June,  1830. 

G.  obtained  judgment  by  confeBsion  against  W.  as  executor,  who  there- 
upon stayed  execution  by  a  writ  of  error  and  bond.  While  the  case 
was  pending  in  the  Appellate  Ck>urt,  the  executor  died,  and  the  writ  of 
error  was  abated.  The  executor,  who  had  received  assets  sufficient  to 
pay  the  judgment,  died  insolvent,  and  the  administrator  d.  6.  n.  of  the 
first  deceased,  did  not  find  assets  sufficient  to  discharge  the  debt.  In  an 
action  upon  W's  testamentary  bond,  against  his  surety,  for  the  use  of  O. 
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a  replication  disclosing  the  above  facts,  was  held  sufficient  on  general 
.demurrer  and  a  compliance  with  the  Act  of  1720,  ch.  24. 

In  this  case  the  defendant  rejoined,  ''that  the  said  executor  had  no  goods  or 
chattels  which  were  of  the  deceased  testator,  at  the  time  of  his  death  in 
his  hands  to  be  administered,  nor  had  at  any  time  thereafter:^ ^  Held^ 
on  demurrer,  that  this  rejoinder  could  not  be  received  as  a  general  plea, 
extending  over  the  whole  time  from  the  death  of  the  testator  to  the 
death  of  the  executor,  that  no  goods  of  the  deceased  ever  came  to  the 
executor ^e  *  hands;  for  its  relative  expressions  ''  nor  at  any  time  ^qa 
thereafter''  evidently  indicated  a  particular  point  of  time,  when  '^oD 
the  executor  was  without  goods  or  chattels  with  which  to  pay  the 
debt,  as  they  implied  a  period  of  time  when  he  had  such  goods  and 
chattels — ^that  it  could  only  be  considered  as  a  plea  of  plene  administravit^ 
or  a  substitute  for  such  a  plea,  and  as  such,  it  was  materially  defective. 

Upon  general  demurrer,  it  is  the  duty  of  the  Ck)urt  to  look  to,  and  adjudi- 
cate uix>n  all  the  pleadings  in  the  cause. 

The  confession  of  a  judgment  by  an  executor  is  conclusive  on  him,  as  well 
as  to  the  debt  confessed,  as  to  the  sufficiency  of  the  assets  to  pay  it;  but 
in  relation  to  his  surety,  in  his  testamentary  bond,  it  is  only  prima  facie 
evidence,  either  as  to  the  debt,  or  sufficiency  of  assets  to  pay  it.  (a) 

Ebbob  to  Anne  Arundel  County  Court.  This  was  an  action  of 
debt  instituted  on  the  4tb  day  of  September,  1823,  in  the  name  of 
the  Stat«,  use  of  George  Mackubin,  on  the  testamentary  bond  of 
William  Warfleld,  executor  of  Thomas  Warfield,  bearing  date  on  the 
5th  of  April,  1819,  against  the  appellant,  James  Iglebart,  Junior, 
one  of  the  securities  in  said  bond.  To  the  plea  of  general  performance 
by  the  defendant,  the  plaintiflF  filed  the  following  replication:  "for 
plea  nevertheless  by  way  of  replication,  the  said  State  saith,  that  at 
a  County  Court  of  Anne  Arundel  County,  begun,  &c.  on  the  3d  Mon- 
day of  April,  1822,  the  said  Greorge  ^ackubin,  named  in  the  endorse- 
ment of  the  original  writ  in  this  cause,  at  whose  instance  and  for 
whose  use  the  same  was  impetrated,  by  judgment  of  the  said  Court, 
recovered  by  confession  against  the  said  William  Warfield,  by  the 
name  of  William  Warfield,  late  of  said  county,  merchant,  executor  of 
the  testament  and  last  will  of  Thonms  Warfield,  deceased,  as  well 
the  sum  of  $11,313.50,  a  certain  debt,  as  the  sum  of  $6.52,  as  for  his 
costs  and  charges  by  him  about  bis  suit,  in  that  behalf  laid  out  and 
expended,  to  be  levied  of  the  goods  and  chattels  which  were  of  the 
said  Thomas  at  the  time  of  bis  death,  in  the  hands  of  the  said  Wil- 
liam, remaining  to  be  administered,  if  so  much  thereof  in  the  hands 
of  the  said  William  to  be  administered  he  had,  and  if  so  much  there- 
of in  his  hands  to  be  administered  he  had  not,  then  the  costs  and 
charges  •  aforesaid  to  be  levied  of  the  proper  goods  and  chat-  g*Qiy 
tels  of  the  said   William  Warfield;  and   the  said  George   -^^^ 


(a)  Approved  in  Beall  vs.  Osboum^  80  Md.  11,  and  Roberta  vs.  Mattress  Co. 
4CMd.  385.  Distinguished  in  Griffith  vs.  Turner^  4  Gill,  114,  and  McCldlan 
vs.  Kennedy^  8  Md.  252.  Cited  in  Owens  vs.  CoUinson^  3  G.  &  J.  35,  and  Dent 
vs.  Maddox,  4  Md.  580.    See  Beall  vs.  Beck,  3  H.  &  McH.  156,  note. 
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Mackubin  did  '.then  and  there  agree  to  release  the  said  judgment, 
upon  the  payment  of  the  sum  of  $5,656.75,  current  money,  with  in- 
terest thereon  from  the  19th  day  of  November,  1818,  and  the  said 
costs ;  a«  by  the  record  and  proceedings  of  the  said  Court  now  re- 
maining at  the  City  of  Annapolis,  aforesaid,  manifestly  appears, 
which  said  judgment,  in  form  aforesaid  rendered,  was  for  a  just  and 
bona  fide  <lebt,  due  to  the  said  George  Mackubin  by  the  said  Thomas 
Warfield,  in  his  life-time,  and  then  and  not  yet  being  paid  or  in  any 
manner  satisfied ;  and  the  said  judgment  still  remains  in  full  force 
and  effect,  no  ways  reversed  or  annulled.  And  that  after  the  death 
of  the  said  Thomas,  and  at  the  time  of  rendering  the  said  judg- 
ment, the  said  William  as  executor  as  aforesaid,  had  of  the 
goods  and  chattels  which  were  of  the  said  Thomas  at  the  time 
of  his  death,  in  his  hands  to  be  administered,  to  the  value  of  th<^ 
debt,  costs  and  charges  aforesaid,  in  the  said  judgment  and  release 
thereof  mentioned,  wherewith  the  said  William,  executor  as  afore- 
said, the  said  debt  costs,  and  charges  aforesaid,  could  have  satisfied, 
to  wit,  at  Anne  Arundel  County  aforesaid.  And  the  said  State 
further  saith,  that  after  the  rendition  of  the  said  judgment,  to 
wit:  on  the  28th  day  of  June,  1822,  the  said  William  Warfield,  for 
reversing  the  said  judgment,  prosecuted  and  sued  forth  out  of  the 
High  Court  of  Chancery  of  this  State,  a  certain  writ  of  the  State,  for 
correcting  errors  in  the  record  and  process,  and  also  in  the  rendition  of 
the  said  judgment,  directed  to  the  Judges  of  Anne  Arundel  County 
Court  aforesaid.  By  which  said  writ  the  said  Judges  of  the  said 
County  Court  were  commanded,  that  if  judgment  be  thereof  rendered, 
that  then  the  record  and  process  of  the  said  plea,  with  all  things 
touching  the  same,  under  their  seals  distinctly  and  openly  they  send, 
and  that  writ,  so  that  the  same  might  be  had  before  the  Judges  of 
the  Court  of  Appeals  for  the  Western  Shore,  to  be  held  at  the  City  of 
*>Qft  Annapolis,  on  the  first  Monday  of  December,  then  •  next,  that 
^^^  the  record  and  process  aforesaid  being  inspected  into,  the 
Judges  of  the  Court  of  Appeals  might  further  do  therein  for  the 
correcting  of  that  error,  whicli  of  right  and  according  to  the  laws 
and  customs  of  this  State  ought  to  be  done.  And  the  said  William 
Warfield,  immediately  on  suing  out  tlje  said  writ  of  error  as  afore- 
said, entered  into  bond  with  sufficient  sureties  approved  by  the 
Chancellor  in  double  the  sum  recovered  by  the  said  judgment,  with  a 
condition  ^^  that  if  the  said  William  Warfield  should  not  pursue  the 
directions  of  the  Act  entitled,  *  An  Act  for  regulating  writs  of  error, 
and  granting  appeals  from  and  to  the  Courts  of  common  law  within 
this  Province,'  at  the  next  Court  of  Appeals  for  the  Western  Shore, 
and  prosecute  the  same  writ  with  effect,  and  also  satisfy  and  pay,  to 
the  said  George  Mackubin,  his  executors,  administrators  and  assigns, 
in  case  the  said  judgment  should  be  affirmed,  as  well  all  and  singular 
the  debt,  damages  and  costs  adjudged  by  the  said  County  Court,  as 
also  all  costs  and  damages  that  should  be  awarded  by  the  said  Court 
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of  Appeals,  then  that  the  said  bond  should  be  and  remain  in  fall 
force  and  virtue,  otherwise  of  no  eflFect."  By  virtue  of  which  said 
writ  of  error  the  said  Judges  of  the  said  County  Court  here,  after- 
wards to  wit,  on  the  said  8th  day  of  June,  1822,  transmitted  the 
record  and  process  of  the  plea  and  judgment  aforesaid,  with  all 
things  touching  the  same,  unto  the  Judges  of  the  said  Court  of  Ap- 
peals at  the  City  of  Annapolis  aforesaid.  After  which,  and  before 
the  said  judgment  was  affirmed  by  the  said  Court  of  Appeals,  the 
said  William  Warfield  died,  and  such  proceedings  were  had  on  the 
said  record  in  the  said  Court  of  Appeals,  that  at  June  Term,  1823,  of 
the  said  Court,  the  said  William  Warfield's  death  was  suggested, 
and  the  said  writ  of  error  abated,  and  was  entered  abated,  as 
by  the  said  record  and  proceedings  in  the  said  Court  of  Ap- 
peals remaining,  more  fully  appears.  And  the  said  State  further 
saitb,  that  after  the  death  of  the  said  William  Warfield,  to  wit, 
on  the  24th  day  of  January,  1823,  administration  of  all  and  sin- 
gular the  goods  and  chattels,  rights  and  credits  which  •  were  ^qq 
of  the  said  Thomas  Warfield  at  the  time  of  his  death,  left  '*«'^ 
anadministered  by  the  said  William  Warfield,  deceased,  execu- 
tor as  aforesaid,  was  by  the  Orphans'  Court  of  Anne  Arundel  Coun- 
ty, in  due  form  of  law  granted  to  the  said  James  Iglehart,  Jun. 
and  one  David  Eidgely  of  the  county  aforesaid ;  who  on  the  11th 
day  of  March,  1823,  at  the  county  aforesaid  sold,  and  returned  to 
the  said  Orphans'  Court  in  due  form  of  law  an  account  of  their  sales 
of  all  the  goods,  chattels  and  personal  estate  of  the  said  Thomas 
Warfield,  left  unadministered  by  the  said  William  Warfield,  deceased, 
execntor  as  aforesaid,  which  came  to  their  hands  to  be  administered, 
amounting  to  the  sum  of  $71.74^,  which  said  sum  is  not  sufficient  to 
pay  to  the  said  George  Mackubin  the  said  sum  of  $5,656.75,  current 
money,  with  interest  thereon  from  the  19th  day  of  November,  1818, 
and  the  said  sum  of  $6.52  costs,  in  the  said  judgment,  and  the  release 
thereof  mentioned.  And  the  said  State  further  saith,  that  after  the 
death  of  the  said  William  Warfield,  to  wit :  on  the  2nd  day  of  Novem- 
ber, 1822,  administration  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits  which  were  of  the  said  William  Warfield,  deceased, 
at  the  time  of  his  death,  was,  by  the  Orphans'  Court  of  Anne  Arun- 
del County,  granted  to  a  certain  John  W.  Duvall  of  the  county  afore- 
said 'j  who,  on  the  12th  day  of  November,  1822,  returned  to  the  said 
Orphans'  Court  in  due  form  of  law,  an  inventory  of  the  goods,  chat- 
tels and  personal  estate  of  the  said  William  Wai*field,  amounting  to 
the  sum  of  $5,943.62^,  and  an  additional  inventory  amounting  to  the 
sam  of  $489.33,  and  on  the  3rd  day  of  March,  1823,  an  account  of  the 
sales  of  all  the  said  goods,  chattels  and  personal  estate,  amounting 
to  the  sum  of  $5,855.79 ;  and  on  the  9th  day  of  April,  1824,  duly  re- 
turned to  the  said  Court  a  list  of  debts  due  from  the  said  William 
Warfield,  amounting  to  the  sum  of  $12,420.96,  and  the  said  State 
saith  that  the  amount  of  the  said  sales,  and  of  all  the  goods  and 
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chattels,  rights  and  credits,  and  personal  estate,  which  were  of  the 
said  William  Warfield  at  the  time  of  his  death,  are  •  not  suflQ- 
'*'*^  cient  to  discharge  and  pay  to  the  said  George  Mackubiu,  the 
said  sum  of  $5,656.75,  current  money,  with  interest  thereon  from  the 
said  19th  day  of  November,  1818,  and  the  said  sum  of  $6.52,  costs  in 
the  said  judgment,  and  the  release  thereof  mentioned,  and  also  to 
discharge  and  pay  the  other  debt^  due  from  the  said  William  War- 
field  at  the  time  of  his  death.  And  the  said  State  further  says,  that 
execution  of  the  judgment  aforesaid,  yet  remains  to  be  made  to  the 
said  George  Mackubin.  Nevertheless  the  said  William  Warfield,  as 
executor  as  aforesaid,  although  often  thereunto  requested,  by  the 
said  George  Mackubin,  hath  not  yet  paid  or  satisfied  to  the  said 
George  Mackubin,  the  debt,  damages,  costs  and  charges  aforesaid, 
in  the  judgment  aforesaid  mentioned ;  but  hath  altogether  refused  to 
pay  the  same  to  the  said  George  Mackubin.  And  so  the  said  State 
says,  that  the  said  William  Warfield,  executor  as  aforesaid,  hath  not 
paid  the  debts  of  the  said  Thomas  Warfield,  which  he  did  owe  at 
the  time  of  his  death,  so  far  forth  as  the  goods,  chattels  and  credits, 
which  were  of  the  said  Thomas  Warfield  at  the  time  of  his  death, 
would  extend,  and  the  law  would  charge,  as  he  ought  to  have  done, 
but  hath  wasted  and  misapplied  the  same,  contrary  to  the  form  of 
the  condition  of  the  writing  obligatory  aforesaid ;  and  this  the  said 
State  is'ready  to  verify,  &c.  Wherefore,  &c." 
To  this  replication  the  defendant  rejoined  as  follows  : 
'^And  the  said  James  Iglehart,  Jr.  comes,  &c.  and  as  to  the  repli- 
cation of  the  said  State  he  saith,  that  the  said  State  ought  not,  &c. 
because  he  the  said  James  saith,  that  the  said  William  Warfield  in 
the  condition  of  the  writing  obligatory  mentioned,  had  no  goods  or 
chattels  which  were  of  the  said  Thomas  Warfield,  at  the  time  of  his 
death,  in  bis  hands  to  be  administered,  nor  had  at  any  time  there- 
after, and  this  he  is  ready  to  verify.  Wheretore  he  prays  judgment, 
&c."  General  demurrer  by  the  plaintiff  to  the  defendant's  rejoinder, 
and  joinder  in  demurrer.  The  County  Court  ruled  the  demurrer 
good,  and  rendered  judgment  for  the  plaintiff.  Whereupon  the  de- 
fendant sued  out  the  present  writ  of  error. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
and  Abgheb,  JJ. 

Magrvder  and  Shaw^  for  the  appellant,  cited  Drummond  vs.  PresU 
man,  12  Wheat  515 ;  2  Bro.  Gh.  610 ;  2  Ghitty  Plea.  592 ;  1  Saund. 
219,  (B)  noteS'y  Acts  of  1820,  ch.  24—1802,  ch.  101,  sec.  1—1806,  ch. 
90—1815,  ch.  149 ;  Seegar  vs.  The  State,  5  H.  (Sb  J.  488 ;  Quynn  vs. 
The  State,  1  H.iS^  J.  31;  M^Mechen  vs.  Mayor  of  Baltimore,  2  H.  (&J. 
41 ;  Johnson  vs.  State,  3  H.  dt  MoH.  223 ;  Beall  vs.  Beck,  lb.  242 ;  1 
Com.  Dig.  215;  3  Stark.  Ev.  1387,  note  (3;)  Ih.  1300 ;  1  Phil.  Ev.  242, 
248 ;  Drummond  vs.  Prestman,  12  Wheat.  515. 
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Taney  (Att'y-Gren'l)  and  Brewer j  Jr,  for  the  appellee,  cited  2  Sannd. 
216,  note  (1;)  Act  of  1820,  ch,  24;  2  Chitty  Plea.  461;  the  Act  of 
1802,  ch.  101,  sec.  1;  1  Saund.  219,  (A,)  note  (8)  (C;)  Erving  vs. 
Peter*,  3  Term  Rep,  685. 

•  Eable,  J.  delivered  the  opinion  of  the  Court.  The  con-  ^^mm 
troverey  between  these  parties,  arises  from  an  action  by  the  ^^^ 
appellee  against  the  appellant,  as  a  surety  in  the  testamentary  bond 
of  William  Warfield,  executor  of  Thomas  Wjirfleld,  to  recover  the 
amoQDt  of  a  judgment  obtained  against  the  executor.  The  judgment 
was  appealed  from,  and  pending  the  appeal  the  executor  died,  not 
leaving  sufficient  estate  to  pay  his  debts.  AH  this  matter  is  set  forth 
at  large  in  the  replication,  as  well  as  an  administration  de  bonis  nonj 
on  the  nnadministered  estate  of  Thomas  Warfield,  which  amounted 
to  a  very  trifling  sum,  wholly  inadequate  to  the  payment  of  the 
appellee's  judgment.  To  this  replication  the  defendant,  now  the 
appellant,  put  in  a  rejoinder,  {ante  240)  which  drew  from  the  ad- 
versary pleader  a  general  demurrer,  and  its  legal  sufficiency  is 
the  first  question  to  be  decided  by  this  Court.  This  rejoinder  is 
clearly  not  to  be  received  as  a  general  plea  of  nulla  bona  devenerint 
ad  manus^  extending  over  the  whole  time  from  the  death  of  the  tes- 
tator to  the  death  of  the  executor  for  its  relative  expressions,  '^  nor 
at  any  time  thereafter,"  evidently  indicate  a  particular  point  of  time, 
when  the  executor  was  without  goods  or  chattels  with  which  to  pay 
the  debt,  as  they  imply  a  period  of  time,  when  he  had  such  goods 
and  chattels.  'We  can  consider  it  only  as  a  plea  ofplene  a^ministra^ 
vit^  or  a  substitute  for  such  a  plea,  and  so  considering  it,  the  plea 
appears  to  us  to  be  materially  defective.  The  point  of  time,  when 
the  executor  was  without  goods  or  chattels  to  answer  the  demand 
against  him  is  not  specified,  and  is  left  in  uncertainty  and  doubt ; 
and  the  plea  omits  the  words  *^and  that  he  had  not  any  goods  or 
chattels  of  the  testator,  on  the  day  of  issuing  out  of  the  original  writ, 
or  ever  after,"  which  words  are  essential,  and  without  which,  it  is 
bad  on  demurrer.  2  Saund.  Rep.  216,  note  1.  A  general  demurrer 
having  been  put  in  to  the  rejoinder,  it  became  the  duty  of  the  Court 
below,  to  look  to,  and  adjudicate  upon  all  the  prior  pleadings  in  the 
canse,  and  presuming  they  did  so,  we  i>roceed  in  the  next  place  to 
examine  the  replication  •  in  the  record,  and  give  our  ideas  of  ^5*^- 
it.  The  matter  of  this  plea  is  ample,  comprising  all  that  is  '^'*^ 
made  requisite  by  the  Act  of  1720,  ch.  24,  with  which  we  have  care- 
fally  compared  it ;  and  it  appears  also  to  us  to  be  well  pleaded.  The 
fieri  facias  was  arrested  by  the  appeal,  and  no  return  of  course  was 
made  of  nulla  bona,  but  its  equivalent  is  fully  stated,  and  satisfac- 
torily demonstrates,  that  the  creditor  was  remediless  by  any  other 
reasonable  means,  save  that  of  suing  the  testamentary  bond.  Our 
judgment  must  consequently  be  in  affirmance  of  the  judgment  of 
Anne  Arundel  County  Court ;  yet  before  we  leave  the  case,  we  think 
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it  right  in  a  short  way  to  express  our  opinion  on  a  point  argued  be- 
fore us,  which  is  closely  connected  with  this  subject,  nnd  is  interest- 
ing to  the  public  to  be  settled.  The  confession  of  a  judgment  by  an 
executor  is  conclusive  on  him,  as  well  as  to  the  debt  confessed,  as  to 
the  sufQciency  of  the  assets  to  pay  it ;  but  what  legal  effect  it  has  on 
the  rights  of  his  surety,  in -the  testamentary  bond,  is  the  question  to 
be  solved  If  Kot  being  a  party  to  the  judgment,  he  cannot  be  con- 
cluded by  it,  although  his  liabilities  depend  on  the  acts  and  confes- 
sions of  his  principal.  It  seems  to  us,  therefore,  that  in  determining 
his  rights,  the  judgment  against  the  executor,  ought  to  be  consid- 
ered to  have  but  Sk  prima  facie  influence,  either  as  to  the  debt  recov- 
ered, or  the  sufficiency  of  the  assets  to  pay  it.  As  to  him  it  is  noth- 
ing more  than  the  declarations  or  confessions  of  the  principal,  clothed 
with  legal  solemnities,  and  should  only  be  deemed  in  all  respects  cor- 
rect, until  the  contrary  is  made  to  appear.  This  opinion  is  in  accord- 
ance with  JDrummond  vs.  Prestmafij  12  Wheat  519,  and  apparently 
so,  with  a  case  there  cited,  from  15  Massa.  Rep.  6,  which  book  unfor- 
tunately we  have  been  unable  to  procure.  It  is  opposed,  however, 
to  BeaU  vs.  Beck^  3  H.&  McH.  242 ;  unless  that  case  is  to  be  under- 
stood, as  construed  by  the  Supreme  Court  of  the  United  States  in 
Drummond  vs.  Prestman,  in  which  sense  we  acknowledge  its  authority. 

Judgment  affirmed. 


246  •  The  State  of  Maryland  vs.  Scribner,  and  State  vs. 

Barker.— June,  1830. 

By  the  Act  of  1826,  ch.  251,  declaring  that  '^  It  shall  not  be  lawful  for  any 
person  within  this  State,  to  have  in  possession  any  ticket  of  any  lottery, 
not  granted  or  permitted  by  this  State,  with  intent  to  sell,  negotiate  or 
di6iK>Beof  the  same,  to  sell,  negotiate,  or  advertise  in  anyway  whatever, 
any  such  ticket  or  part  of  a  ticket,  &c/'  it  was  the  great  object  of  the 
Legislature  to  prevent  the  sale  of  unauthorized  tickets,  and  for  that  pur- 
pose  the  law  prohibited  both  the  possession  of  such  tickets  with  intent  to 
sell,  and  the  selling  of  them;  Hdd^  therefore,  that  the  word  ''  such,^^  did 
not  refer  to  the  iK)ssession  of  the  seller,  as  part  of  the  description  of  the 
ticket  which  would  be  unlawful  to  sell,  for  that  would  legalize  the  sell- 
ing of  tickets  by  any  person,  who  at  the  time  of  the  sale  had  not  iK>s8e8- 
sion,  and  defeat  the  obvious  intent  of  the  law. 

In  an  indictment  under  the  above  Act  of  Assembly,  the  lottery  ticket  or  part 
of  a  ticket  should  be  set  out — the  sale  of  only  such  tickets,  as  are  not 
authorized  by  the  State,  is  prohibited,  and  it  would  be  proper  that  the 
ticket  should  be  set  out,  that  the  Court  might  see  whether  it  were  a 
ticket,  the  sale  of  which  was  authorized  or  prohibited. 

In  all  cases  of  larceny ,  very  particular  descriptions  of  the  goods  taken  have 
never  been  considered  necessary,  and  the  description  given  in  the  law 
which  enacts  the  offence  in  statutable  larcenies,  has  in  general  been 
deemed  sufficient — this  doctrine  is  founded  partly  on  the  fact  that  the 
prosecutor  is  not  considered  as  in  the  possession  of  the  article  stolen,  and 
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is  not,  therefore,  enabled  to  give  a  minute  description;  and  principally 
because,  notwithstanding  the  general  description,  it  is  made  certain  to 
the  Court  from  the  face  of  the  indictment,  that  a  crime  has  been  com- 
mitted, if  the  facts  be  true. 

Ebbob  to  Baltimore  City  Coart.  The  indietmeDt  in  the  first  case 
stated,  '^  that  Samuel  'Scribner,  late  of  the  said  City,  a  dealer  in  lot- 
tery tickets,  on  the  7th  day  of  May,  in  the  year  1828,  with,  &c.  at, 
&c.  did  sell  to  a  certain  Kathaniel  F.  Downing,  within  this  State,  a 
cei-tain  ticket,  being  then  and  there  part  of  a  lottery  ticket  of  a  cer- 
tain lottery,  then  and  there  called  the  Union  Canal  Lottery,  fourth 
class,  for  1828,  and  then  and  there  numbered  11,25  and  33,  and  which 
said  lottery  was  not  then  and  there  of  a  lottery  granted,  or  author- 
ised by  this  State,  contrary  to  the  form  of  the  Act  of  Assembly  in 
*  such  case,  made  and  provided,  and  against  the  peace,  govern-  gp^^ 
ment  and  dignity  of  the  State."  The  second  count  stated  -^^  • 
^^  tbat  the  said  Samuel  Scribner,  late  of,  &c.  on  the  7th  day  of  May,  in 
the  year  1828,  with,  &c.  at,  &c.,  did  negotiate  with  a  certain  Nathan- 
iel F.  Downing,  one-quarter  ticket  of  a  certain  lottery,  called  the 
Union  Canal  Lottery,  fourth  class,  for  the  year  1828,  which  said 
quarter  ticket,  was  then  and  there  a  part  of  a  lottery  ticket,  of  the 
lottery  aforesaid,  numbered  11,  25  and  33,  and  was  then  and  there  of 
a  lottery  not  granted,  or  authorized  by  this  State,  contrary,  &c." 
Third  count,  ^'  that  the  said  Samuel  Scribner,  late,  &c.  on  the  7th  day 
of  May,  1828,  with,  &c.  at,  &c.  was  concerned  with  a  certain  other 
person,  to  the  jurors  unknown,  in  negotiating  a  part  of  a  ticket,  to 
wit,  one-quarter  of  the  ticket,  numbered  11,  25  and  33,  of  a  certain 
lottery,  then  and  there  called  the  Union  Canal  Lottery,  fourth  class, 
for  the  year  1828,  which  said  lottery  then  and  there  was  not  granted 
or  authorized  by  this  State,  contrary,  &c."  The  defendant  pleaded 
not  guilty,  and  there  was  a  special  verdict  which  stated  the  facts  of 
the  case,  but  which  need  not  be  repeated  here,  further  than  that  the 
paper  sold  by  Scribner  was  as  follows;  ^^JE  PluribtM  Ununij  Ko.  1, 

Policy  of  Insurance — Sir,  please  transfer  to  order  of ,  that  part 

of  the  policy  of  insurance  of  No.  1,  effected  at  your  office,  on  my  ac- 
count, which  relates  to,  and  insures  the  payment  of  such  prize  as  may 
be  drawn  to  quarter  11,  25,  33,  as  therein  named,  in  Union  Canal 
Lottery,  4th  class,  for  1828.  S.  Scribner,  182.  D.  D.  Abden,  Wash- 
ington City." 

A  motion  was  then  made,  on  behalf  of  the  said  Scribner,  in  arrest 
^f  judgment,  which  stated  among  other  reasons,  that  the  writing 
charged  to  be  negotiated  by  the  traverser,  and  that  given  in  evidence 
to  the  jury,  are  neither  of  them  set  forth  in  the  indictment,  and  be- 
cause the  indictment  does  not  charge  the  lottery  ticket,  or  part  of  a 
lottery  ticket  therein  mentioned,  to  have  been  in  the  possession  of 
the  traverser,  nor  is  there  any  such  fact  found  by  the  jury. 

•The  City  Court,  (Bbice,  C.  J.,  M'Meohen  and  Nisbet,  ^m^ 
A.  J.)  sustained  the  motion  in  arrest.  ^4:0 
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The  indictment  in  the  second  case  charged  ^'  that  Ephraim  Barker, 
late  of  the  city  aforesaid,  a  dealer  in  lottery  tickets,  on  the  26th  of 
May,  in  the  year  1828,  with,  &c.  at,  &c.  did  sell  to  a  certain  Kathan> 
iel  F.  Downing,  within  this  State,  a  certain  ticket,  being  then  and 
there  part  of  a  lottery  ticket,  of  a  certain  lottery,  then  and  there 
called  the  Grand  Consolidated  ^Lottery,  sixth  &la«s,  for  the  year  1828, 
and  then  and  there  nambered  26,  39  and  44,  and  was  then  and  there 
of  a  lottery  not  granted,  or  authorized  by  the  laws  of  this  State,  con- 
trary to  the  form  of  the  Act  of  Assembly,  in  such  case  made  and 
provided,  and  against  the  peace,  government,  and  dignity  of  the 
State."  The  second  count  charged  ^<  that  the  said  Ephraim  Barker, 
late,  &c.  on  the  26th  day  of  May,  1828,  with,  &c.  at,  &c.  did  negoti- 
ate with  a  certain  Nathaniel  F.  Downing,  one-qnarter  ticket  of  a  cer- 
tain lottery,  called  the  Grand  Consolidated  Lottery,  sixth  class,  for 
the  year  1828,  which  said  quarter  ticket,  was  then  and  there  part  of 
a  lottery  ticket  of  the  lottery  aforesaid,  numbered  26,  39,  44,  and  was 
then  and  there  of  a  lottery  not  granted  or  authorized  by  this  State, 
contrary,  &c."  concluding  as  the  first  count.  Third  count,  ^^  that  the 
said  Ephraim  Barker,  late,  &c.  on  the  26th  day  of  May,  1828,  with, 
&c.  at,  &c.  was  concerned  with  a  certain  other  person,  to  the  jurors 
unknown,  in  negotiating  a  part  of  a  lottery  ticket,  to  wit :  one- 
quarter  of  the  ticket  numbered  26,  39,  44,  of  a  certain  lottery,  then 
and  there  called,  the  Grand  Consolidated  Lottery,  sixth  class,  for 
the  year  1828,  which  said  Lottery,  was  not  then  and  there  author- 
ized, or  granted  by  this  State,  contrary,"  &c.  concluding  as  the  first 
count. 

To  this  indictment  the  defendant.  Barker,  demurred,  and  the  City 
Court  ruled  the  demurrer  good,  whereupon,  the  present  writs  of  error 
were  sued  out  by  the  State. 

These  causes  came  on  to  be  argued  together,  before  Buchanan, 
C.  J.,  Eable,  Stephen,  and  Abgheb,  JJ. 

Taney,  (Attorney-General,)  and  Oill,  for  the  State,  cited  5  Wheat. 
76,  94,  96;  Cox  THyest,  641,  sec.  32,  33;  Act  of  1819,  ch.  163;  2  H. 
dt  0.  407;  U.  States  vs.  Gooding,  12  Wheat.  474,  476;  the  Act  of  1809, 
ch.  138,  sec.  6 ;  1  Stark.  Ev.  217. 

Mitchell  and  Gicinn,  for  the  defendants  in  error,  cited  U.  States  vs. 
Gooding,  12  Wheat.  476 ;  King  vs.  Munoz,  2  Strange,  1127 ;  1  Hast  F. 
Groxm,  453 ;  1  HaU,  660 ;  2  Leach,  890 ;  2  East  P.  C.  601,  600 ;  1 
Stark.  C.  Law,  143, 144;  2  East  P.  C.  1114;  2  Maul  and  Selw.  386; 
1  Leach,  377 ;  Davy  vs.  Baker,  4  Burr.  2471 ;  Act  of  1809,  ch.  154  ; 
1826,  ch.  228 ;  3  Barn.  and.  Cress.  183 ;  1  Black.  Com.  ^ ;  1  Chitty  C. 
Law,  198;  the  Act  of  1828,  ch.  129,  sec.  16;  and  1826,  ch.  67. 

•  Abgheb,  J.  delivered  the  opinion  of  the  Court.  We  con- 
'^^^  ceive  that  there  cannot  be  a  reasonable  doubt  about  the  con- 
struction of  the  Act  upon  which  these  indictments  are  framed.  They 
are  founded  upon  the  Act  of  1826,  ch.  251,  which  is  as  follows:  ^^It 


THE  STATE  vs.  SCEIBI^ER  ET  AL.— 2  G.  &  J.         165 

shall  not  be  lawful  for  any  person  within  this  State,  fron^  and  after 
the  passage  of  this  Act,  to  have  in  possession  any  ticket,  of  any  lot- 
tery, not  granted  or  permitted  by  this  State,  with  intent  to  sell,  ne- 
gotiate, or  dispose  of  the  same,  to  sell,  negotiate  or  advertise,  in  any 
way  whatever,  any  such  ticket,  or  part  of  a  ticket,  or  in  any  way  or 
manner,  or  as  an  agent,  factor,  broker,  or  attorney^  for  or  on  behalf 
of  any  other  person,  or  persons,  to  aid,  assist,  or  in  any  way  to  have 
any  concern,  with  any  other  person  in  selling  any  ticket,  in  any  lot- 
tery, not  granted  or  authorized  by  this  State."  The  great  object  of 
the  Legislature  was  to  prohibit  the  sale  of  unauthorized  tickets,  and 
for  that  purpose  the  law  pix)hibits  both  the  possession  of  such  tickets 
with  intent  to  sell,  and  the  selling  of  them.  To  give  such  an  inter- 
pretation to  the  law  as  would  make  the  word  ^<  such  ^  refer  to  the 
possession  of  the  seller,  as  part  of  the  description  of  the  ticket,  which 
it  should  be  unlawful  to  sell,  would  legalize  the  selling  of  tickets  by 
any  person,  who  at  the  time  of  sale  had  not  the  possession.  Such  an 
interpretation  would  defeat  the  obvious  intent  of  the  law.  The 
phraseology  of  the  law,  although  its  construction  (being  a  criminal 
law)  must  be  strict,  does  not  demand  such  an  interpretation.  By 
the  use  of  the  word  '<  such,"  it  was  intended  to  refer  to  that  which 
had  been  previously  described — a  ticket  in  a  lottery  not  granted  or 
permitted — that  it  should  be  in  possession  of  the  seller  is  no  part  of 
the  description  of  the  ticket,  and  the  word  "  such,"  does  not  refer  to 
the  possession,  and  it  is  not  therefore  necessary  to  charge  the  fact 
of  possession  in  an  indictment  which  makes  the  sale  the  alleged 
offence. 

But  we  conceive  that  the  lottery  ticket,  or  part  of  a  ticket,  should 
be  set  out  in  the  indictment.  It  must  be  recollected  that  the  sale  of 
all  lottery  tickets  are  not  prohibited  by  law ;  •  it  is  only  the*  ^ 
sale  of  such  as  are  not  authorized  by  the  State;  and  it  would  '^^^ 
be  proper  that  the  ticket  should  be  set  out,  that  the  Court  might  see 
whether  it  was  a  ticket,  the  sale  of  which  was  authorized  or  prohib- 
ited. It  has  been  supposed  that  there  can  be  no  greater  reason  for 
setting  out  the  lottery  ticket  in  such  cases  as  these,  than  there  would 
be  to  set  out  a  bank  note  in  the  case  of  an  indictment  for  larceny  of 
a  bank  note ;  but  such  cases  appeared  to  stand  on  peculiar  grounds, 
la  all  cases  of  larceny,  very  particular  descriptions  of  the  goods 
taken,  have  never  been  considered  necessary ;  and  the  description 
given  in  the  law  which  creates  the  offence,  has  in  general  been 
deemed  sufiQcient.  If  one  be  indicted  for  stealing  a  handkerchief,  it 
will  not  be  necessary  to  describe  either  its  dimensions,  or  its  color; 
or  if  he  be  indicted  for  stealing  a  piece  of  cloth,  it  would  not  be  ne- 
^^^ssaryto  give  its  length,  breadth,  or  color;  and  this  doctrine  is 
tbnnded  in  part,  probably  on  the  fact,  that  the  prosecutor  is  not  con- 
sidered as  in  possession  of  the  article,  and  is  not  therefore  enabled 
to  give  a  minute  and  particular  description.  But  in  the  case  before 
the  Court,  the  presumption  of  possession  would  be  the  reverse,  and 
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there  would  be  no  inability,  or  difficalty,  to  give  a  minute  description, 
or  to  set  out  the  instrument. 

But  the  principal  reason  upon  which  this  law  in  relation  to  indict- 
ments tor  larceny  is  founded,  is  because,  notwithstanding  this  gen- 
eral description,  it  is  made  certain  to  the  Coui*t,  from  the  face  of  the 
indictment,  chat  a  crime  has  been  committed,  if  the  facts  be  true. 
As  in  the  case  pat  of  a  larceny  of  bank  notes,  it  is  punishable  to 
steal  the  note  of  any  bank.  The  crime  therefore  appears  complete, 
be  it  the  note  of  what  bank  it  may — ^so  in  the  other  cases  put,  a 
crime  appears  u^x^n  the  face  of  the  indictment,  if  the  allegation  that 
a  handkerchief,  or  piece  of  cloth  has  been  stolen,  be  true,  without 
any  other  description,  for  be  its  kind  what  it  may,  it  is  equally  a 
felony.  But  had  the  statute  made  it  felony  to  steal  the  note  of  a 
particular  bank,  it  would  perhaps,  notwithstanding  the  difficulty  in 

_  ^  general,  of  giving  •  a  particular  description  of  any  stolen  arti- 
"^^^  cle,  have  been  necessary  to  have  set  it  out,  in  order  that  the 
Court  might  see  whether  it  was  a  note  of  such  a  description,  that  a 
larceny  of  it  might  be  committed. 

These  principles  will  be  found  to  be  applicable  to  all  offences,  cre- 
ated by  statute,  where  it  does  not  contain  a  complete  description  of 
the  offence.  As  in  cases  where  the  counterfeiting  of  certain  instru- 
ments is  made  forgery.  The  instrument  is  set  out  that  the  Court 
may  see  whether  it  is  within  the  statute.  So  also  where  frauds  by 
means  of  false  tokens  and  false  pretences  are  punishable,  as  there 
are  false  tokens,  and  false  pretences  not  punishable,  it  is  de- 
manded that  the  particular  tokens  and  pretences  be  set  out,  that  the 
Court  may  see  whether  the  offence  is  brought  within  the  statute. 
And  the  same  doctrines  are  applicable  to  indictments,  under  the 
statute  of  9  Geo.  1,  ch.  22,  for  sending  menacing  letters.  The  letters 
must  be  set  out.  Now  applying  these  principles  to  the  cases  before 
the  Court,  for  anything  that  appears  to  the  Court  upon  the  face  of 
these  indictments,  the  tickets  there  referi'ed  to  may  have  been 
authorized  by  the  State.  It  is  true,  that  there  is  an  averment  that 
they  are  unauthorized,  but  this  will  not  be  sufficient.  The  tickets 
must  be  spread  out,  that  the  Court  may  perceive  whether  they  be 
authorized  or  not ;  for  if  this  sweeping  averment  were  received,  that 
which  is  matter  of  law  would  be  given  to  the  determination  of  the 
jury.  JudiimenU  affirmed. 


•  The  State  of  Maryland  vs.  Wayman,  and  Wayman 
VB.  The  State. — Cross- Appeals. — June,  1830. 

All  appointments  to  office,  under  the  Constitution,  by  the  executive  of  the 
State,  are  made  by  the  authority  of  the  40th,  48th  and  49th  sections,  and 
the  Register  in  Chancery  not  being  commissioned  during  good  behavior, 
is  necessarily  an  officer  of  annual  appointment,  under  the  49th  section. 
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The  tenure  of  bis  office  being  limited,  be  cannot  continue  to  act  after  bis 
term  expires,  except  in  tbe  single  instance  of  tbe  appointment  of  a  suc- 
cessor, in  wbicb  case  be  may  act  until  such  successor,  commissioned  in 
his  stead,  is  qualified.  If  re-appointed,  be  may  continue  to  act  without 
any  new  commission  or  qualification,  but  unless  re-appointed  he  is  not 
legally  an  incumbent  of  the  office,  and  cannot  lawfully  perform  any  of 
its  duties. 

Where  the  Constitution  limits  tbe  duration  of  an  officer  to  a  certain  term,  no 
irregularities  in  the  proceedings  of  the  appointing  power,  can  extend  it 
beyond  that  period. 

By  the  49tb  Article  of  the  Constitution  of  Maryland,  ''all  civil  officers  of  tbe 
the  appointment  of  tbe  Gk)vernor  and  Council,  who  do  not  bold  commis- 
sions during  good  behavior,  shall  be  appointed  annually  in  the  third 
week  in  November;  but  if  any  of  them  shall  be  re-appointed,  they  may 
continue  to  act  without  any  new  commission  or  qualification:  and  every 
officer  though  not  re-appointed  shall  continue  to  act  until  the  person  wha 
shall  be  appointed  and  commissioned  in  bis  stead  shall  be  qualified.'' 

Under  this  clause,  B.  was  commissioned  as  Register  in  Chancery,  in  January, 
1812,  and  gave  bond  on  the  24tb  January,  1816,  in  conformity  to  tbe  Act 
of  1742,  ch.  10,  the  condition  of  which  was  such,  that  '^  if  above  bounden 
B.  whilst  be  shall  continue  in  tbe  office  of  Register,  shall,''  &c.  discharge 
various  enumerated  duties,  and  that  in  case  of  death,  or  that  he  shall  be 
legally  dismissed  from  officiating  longer  in  the  said  office,  he  or  his  exe- 
cutors, &c.  shall  surrender  to  his  successor  all  the  records,  Ao,  ^^made 
during  the  time  he  hath  officiated  in  the  said  Register's  Office. "  He  con- 
tinued to  bold  the  office  and  discharge  its  duties  without  any  re-appoint- 
ment, until  18S1,  and  omitted  to  record  proceedings  and  decrees  of  the 
Court,  of  which  it  was  his  duty  to  keep  records,  during  every  year  be 
was  in  office.  These  records  were  afterwards  completed  at  tbe  public 
expense,  and  an  action  was  brought  on  his  bond  against  bis  security,  to 
recover  the  money  expended  by  the  State:  H^d^  that  the  bond  was 
executed  with  an  express  reference  to  tbe  provisions  of  the  Constitu- 
tion, and  that  its  condition  did  not  create  a  responsibility  beyond  them; 
that  its  object  was  to  engage  for  a  faithful  discharge  of  duties  as  long 
as  they  could  be  legitimately  performed  under  the  official  grant  and  no 
longer,  and  that  tbe  defendant  was  responsible  under  tbe  bond  for  tbe 
conduct  of  B.  as  Register  of  tbe  Court  of  Chancery,  to  the  expiration  of 
the  third  week  in  November,  1816. 

*  A  recital  in  the  condition  of  a  bond  may  restrain  indefinite  expres-  a  s  s 
sions  used  in  it,  and  adapt  them  to  the  intention  of  tbe  parties.    '^dO 

Where  a  surety  is  sued  upon  a  bond,  tbe  utmost  that  can  be  recovered  is  tbe 
penalty,  and  legal  interest  thereon,  by  way  of  damages  for  tbe  deten- 
tion of  tbe  debt  from  tbe  time  the  debt  is  demanded— that  is  the  import 
and  effect  of  his  contract,  and  bis  accountability  cannot  be  stretched 
be  von  d  it. 

It  is  not  in  every  case  that  interest  by  way  of  damages  is  to  be  recovered  on 
the  penalty,  and  when  the  case  occurs,  it  may  be  considered  as  an  ex- 
ception to  the  general  rule,  wbicb  limits  the  recovery  by  the  penalty  in 
the  bond. 

m 

Where  a  jury  is  called  upon  to  assess  tbe  damages  for  breaches  assigned  or 
proved  in  the  condition  of  a  collateral  bond,  and  are  wholly  unauthor- 
ized by  tbe  issue  to  find  damages  for  the  detention  of  the  debt,  a  re- 
covery must  be  limited  to  the  penalty  of  tbe  bond. 
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Where  various  persons  have  distinct  demands  secured  by  the  same  bond,  a 
recovery  and  payment  in  one  suit  can  be  no  bar  to  other  actions,  in 
which  the  several  claimants  may  recover  to  the  same  extent,  and  can 
only  be  limited  by  the  penalty,  and  in  particular  cases  by  the  penalty 
and  interest. 

In  an  action  upon  the  official  bond  of  the  Register  of  the  Court  of  Chancery 
by  the  State,  for  omitting  to  make  the  proper  record  books,  a  recovery 
may  be  had  for  omission  to  record  proceedings  in  suits  to  which  the 
State  was  not  a  party,  and  on  account  of  which  nothing  was  paid  to 
such  register  by  the  State.  The  measure  of  damages  is  the  sum  paid  by 
the  State  for  doing  that,  which  the  officer  should  have  done. 

The  records  of  our  Courts  of  justice  are  to  be  considered  as  public  projierty, 
and  so  important  is  it  to  the  community,  that  they  should  be  made  up 
correctly,  and  preserved  with  care,  that  when  a  neglect  in  these  particu- 
lars occurs,  an  obligation  is  imposed  on  the  State  to  supply  the  defect, 
and  have  the  work  done  at  the  expense  of  the  treasury.  The  default-s  of 
the  officers,  are  thus  visited  on  the  public,  and  their  bonds  afford  the 
only  means  of  security  for  the  State  to  resort  to  against  loss. 

Evidence  which  leaves  the  m  nd  in  doubt,  whether  by  a  further  search,  cer- 
tain record  books  sought  for,  might  not  have  been  regained,  is  not  suffi- 
cient to  let  in  parol  evidence  of  their  contents,  (a) 

Where  it  was  the  duty  of  the  Register  in  Chancery  to  make  and  keep  records 
of  the  proceedings  of  his  Court,  his  report  to  the  Chancellor  that  he  had 
made  such  records,  and  the  statement  of  the  Chancellor  on  the  minutes 
of  the  Court,  that  such  records  had  been  made  up,  do  not  constitute 
primary  evidence  to  shew  that  such  records  were  made,  and  in  the 
absence  of  satisfactory  proof  of  the  loss  of  the  record  books  themselves, 
are  not  admissible  as  secondary  evidence  of  the  same  fact,  nor  is  the 
estimate  of  a  subsequent  Register,  made  by  the  direction  of  the  Legisla- 
ture, of  the  sum  it  would  require  to  furnish  a  substitute  for  such  record 
books,  nor  his  evidence  that  the  same  had  been  all  correctly  made  up, 
admissible  under  such  circumstances. 
^    *  The  Constitution  is  to  be  construed  with  reference  to  the  laws  exist- 

Zu\9  ijjg  at  its  adoption,  and  the  practice  under  them,  (b) 

Appeal  from  Anne  Arandel  County  Goart.  This  was  an  action 
of  debt,  brought  on  the  23d  of  September,  1825,  in  the  name  of  the 
State  of  Maryland,  against  Henry  Wayman,  on  the  following  bond, 
which  was  duly  certified  by  the  Clerk  of  the  Court  of  Appeals,  to  be 
a  true  copy  from  the  original  on  file  in  his  office.  The  defendant 
pleaded  general  performance — ^replication,  non-performance  and  issue. 

<<  Maryland,  set  Know  all  men  by  these  presents,  that  we,  Thomas 
Hamilton  Bowie,  Jesse  Ray,  Francis  T.  Clements  and  Henry  Way- 
man,  of  Anne  Arundel  County,  are  held  and  firmly  bound  unto  the 
State  of  Maryland,  in  the  full  and  just  sum  of  two  thousand  six  hun- 
dred and  sixty-six  dollars  and  sixty-six  cents  and  two-thirds  of  a 
cent,  cuiTcnt  money,  to  bp  paid  to  the  said  State  of  Maryland.  To 
the  which  payment  well  and  truly  to  be  made  and  done,  we  bind 
ourselves,  our  and  each  of  our  heirs,  executors  and  administrators, 


(a)  Approved  in  Qlenn  vs.  Rogers^  3  Md.  321. 
\h)  Cited  in  Bcdtimare  vs.  State,  15  Md.  458. 
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jointly  and  severally,  firmly  by  these  presents.  Sealed  with  oar  seals, 
dated  this  twenty-fourth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixteen.  The  condition  of  the  above 
obligation  is  such,  that  if  the  above  bounden  Thomas  Hamilton 
Bowie,  whilst  he  shall  continue  in  the  ofiQce  of  Eegister  of  the  Court 
of  Chancery,  shall,  at  his  own  proper  cost  and  charge,  find  a  supply 
of  Kood  and  sufficient  record  books  necessary  for  the  entering  up  of 
all  matters  and  things  relating  to  such  Register  of  the  Court  of  Chan- 
cery office,  and  shall  and  will  make  or  cause  to  be  made  and  entered, 
true,  legal  and  perfect  i-ecords  and  entries,  according  to  the  truth 
and  nature  of  the  matter  or  thing  requiring  to  be  entered  or  re- 
corded— and  shall  duly  and  carefully  look  after,  sustain,  preserve, 
repair  and  maintain,  all  the  several  books,  papers  and  records  now 
beiDg  and  remaining  in  the  said  office,  as  also  those  that  fix)m  time 
to  time  during  his  continuance  in  the  said  office  shall  be  added  there- 
QDto,  in  such  manner  as  *  that  in  case  of  death,  or  that  he  ^..^ 
shall  be  legally  dismissed  from  officiating  longer  in  the  said  '^d  « 
office,  he  the  said  Thomas  Hamilton  Bowie,  his  executors  or  admin- 
istrators, shall  surrender  and  deliver  up,  or  cause  to  be  surrendered 
and  delivered  up  to  the  next  person  who  shall  succeed  him  in  the  said 
Court  of  Chancery  or  liegister's  office,  all  the  papers  and  record 
books  now  being  in  the  said  Register's  office,  in  good  order  and 
repair;  as  also  all  such  other  papers  and  record  books,  which  shall 
be  by  him  added  in  like  good  order  and  repair,  with  the  records  and 
entries  faithfully,  legally,  and  truly  made  up  and  entered  during,  the 
time  he  hath  officiated  in  the  said  Register's  office;  without  favor  or 
affection,  but  according  to  the  truth,  the  nature  of  the  thing  and  the 
duty  of  his  office,  and  all  other  the  duties  of  his  said  office  legally,  duly 
and  faithfully  discharge,  according  to  law,  and  the  true  intent  and 
meaning  of  the  Acts  of  Assembly  in  such  cases  made  and  provided — 
that  then  the  above  obligation  to  be  void  and  of  none  effect,  or  else 
to  be  and  remain  in  full  force  and  virtue  in  law." 

1st  Exception. — ^The  plaintiff  proved  that  Thomas  H.  Bowie,  the 
obhgor  in  the  condition  of  the  writing  obligatory  mentioned,  was 
duly  appointed  and  commissioned  as  Register  in  Chancery  on  the 
23d  January,  1816,  and  continued  to  hold  the  said  office  and  dis- 
charge the  duties  thereof,  without  any  re-appointment,  until  the 

day  of  1821.  That  he  received  no  other  appointment  to  the  said 
office,  except  the  one  above  mentioned,  and  continued  until  his  death 
to  hold  and  exercise  the  said  office,  under  the  aforesaid  appointment. 
That  in  1816,  and  every  other  year  after  he  received  his  said  appoint- 
ment until  his  death,  he  omitted  to  record  proceedings  and  decrees 
which  it  was  the  duty  of  the  Register  of  the  Court  of  Chancery  for 
the  time  being,  by  law,  to  record,  and  nevertheless  sent  out  and  col- 
lected and  received  his  fees  for  recording  proceedings  which  never 
were  recorded  by  him,  and  which  have  since  been  recorded  by  the 
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^_^  State  at  the  public  expense,  aud  for  which  •  the  State  has 
'^^^  paid  between  $5,000  and  $6,000.  That  the  amount  of  fees 
improperly  charged  and  received  by  the  said  Bowie,  during  the  time 
he  so  held  tht-  oflBice,  amounted  to  the  sum  of  about  one  thousand 
pounds  current  money.  Whereupon  the  plaintiff  prayed  the  opinion 
of  the  Court,  that  the  plaintiff  is  entitled  to  recover  in  this  action, 
for  the  failure  of  the  said  Thomas  H.  Bowie,  to  record  all  proceed- 
ings from  the  date  of  his  said  bond  to  the  time  of  his  death,  which 
it  was  the  duty  of  the  Register  of  the  said  Court,  for  the  time  being, 
to  record.  1st.  Because  under  the  appointment  above  mentioned, 
he  was  lawfully  the  Begister  of  the  said  Court  until  his  death,  without 
any  new  appointment,  and  the  bond  in  question  therefore  continued 
in  force  until  his  death.  2d.  Because  the  condition  of  the  said  bond, 
by  its  terms,  covers  the  whole  time  he  continued  in  office  under  the 
original  appointment,  or  a  succession  of  annual  appointments.  3d. 
Because  the  condition  is  broken,  if  all  the  papers  and  record  books 
which  were  by  him  added  while  he  held  the  office,  in  manner  above 
mentioned,  were  not  at  his  death  in  good  order  and  repair,  with  the 
records  and  entries  for  all  that  time,  faithfully,  truly,  and  legally 
made  up  and  entered — which  opinion  and  direction  the  Court  [Dor- 
set, C.  J.j  KiLGOUB  and  Wilkinson,  A.  J.]  refused  to  give— bat 
were  of  opinion,  and  so  directed  the  jury,  that  the  defendant  in  this 
cause  cannot  be  charged  with  any  such  alleged  default  of  the  said 
Thomas  H.  Bowie,  arising  subsequently  to  the  expiration  of  the 
third  week  in  November,  in  the  year  1816.    The  plaintiff  excepted. 

2d  Exception. — ^In  addition  to  the  evidence  stated  in  the  first  bill 
of  exception,  the  plaintiff  offered  in  evidence,  that  the  State  had 
sustained  damage  to  the  amount  of  more  than  $4,000,  by  the  default 
of  the  said  Thomas  H.  Bowie,  as  Begister  in  Chancery,  committed 
before  the  end  of  the  third  week  in  November,  1816 ;  and  thereupon 
the  plaintiff  prayed  the  opinion  and  direction  of  the  Court  to  the 
jury,  that  if  they  find,  from  the  evidence,  that  the  State  has  sas- 
tained  damage  to  the  amount  of  $4,000,  by  the  default  of  •  the 
^^^  said  Thomas  H.  Bowie,  as  Begister  in  Chancery,  committed 
before  the  end  of  the  third  week  in  November,  1816,  contrary  to  the 
condition  of  the  bond,  on  which  this  suit  is  brought,  that  then  the 
plaintiff  is  entitled  to  recover  the  above  mentioned  sum  of  $4,000, 
notwithstanding  the  penalty  of  the  said  bond  is  only  one  thousand 
pounds.  Which  opinion  the  Court  refused  to  give;  but  were  of 
opinion,  and  directed  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  more  than  one  thousand  pounds,  the  penalty  of  the  bond ; 
(the  opinion  on  this  exception  was  given  pro  forma^  by  consent) — 
the  plaintiff  excepted. 

3d  Exception — In  addition  to  the  evidence  before  stated  in  the 
preceding  bills  of  exceptions  taken  by  plaintiff,  the  plaintiff  by  its 
attorney  offered  the  resolution  of  the  General  Assembly  of  Maryland, 
for  1822,  No.  66:     "  Whereas  it  appears  that  many  of  the  papers  and 
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proceedings  in  the  Chancery  office,  remain  unrecorded  during  the 
time  that  Samuel  H.  Howard,  Nicholas  Brewer,  James  P.  Heath  and 
Thomas  H.  Bowie,  acted  as  registers  of  said  Court,  and  which  papers 
they  ought  to  have  had  recorded,  inasmuch  as  they  received  payment 
for  the  same  by  the  parties  interested  therein ;  therefore,  Resolved^ 
That  the  present  Register  in  Chancery  be,  and  he  is  hereby  author- 
ized and  required,  to  proceed  to  examine  all  the  unrecorded  papers 
in  bis  office,  and  ascertain  as  near  as  practicable,  the  probable  cost 
of  recording  said  papers,  calculating  the  cost  at  the  same  rate  he  now 
receives  {)er  side,  for  recording  pai)ers  of  a  similar  nature,  and  report 
the  result  of  his  examination  to  the  Governor  and  Council,  and  iUso 
to  the  next  Legislature,  stating  distinctly  the  amount  it  will  cost  to 
record  the  papers  and  proceedings  which  each  of  the  aforesaid  regis- 
ters ought  to  have  had  recorded,  in  compliance  with  the  existing 
laws.'^ 

The  plaintiff  also  offered  iu  evidence  the  report  made  by  the  regis- 
ter in  pursuance  of  this  resolution.  '<  Chancery  office,  17th  Decern* 
ber,  1823 :  In  obedience  to  a  resolution  of  the  General  Assembly  of 
Maryland,  passed  at  the  last  *  session  of  the  Legislature,  ^aa 
directing  the  Eegister  of  the  Court  of  Chancery  to  report  to  '^'^" 
the  next  General  Assembly,  what  will  be  the  probable  cost  of  record- 
ing all  such  papers  as  remain  unrecorded,  and  which  ought  to  have 
been  recorded  by  each  of  the  former  registers  respectively,  the  reg- 
ister begs  leave  to  state,  that  in  order  to  make  such  a  report  as 
appeared  to  him  to  have  been  contemplated  by  the  Legislature  by 
their  resolution,  he  has  found  it  necessary  to  examine  individually, 
all  tbe  papers  in  his  office  remaining  unrecorded.  He  has  made  this 
examination  with  great  care  and  attention,  and  in  the  course  of  it 
has  assorted  the  papers,  and  selected  from  the  great  mass  of 
them,  such  as  by  the  existing  law  are  required  to  be  recorded. 
These  papers,  which  comprise  about  three-fourths  of  the  whole,  con- 
sist of  all  decrees  passed  since  the  year  1785,  which  direct  a  sale, 
conveyance  or  partition  of  lands,  and  real  estate  generally,  for  the 
recording  deeds,'  and  for  the  transfer  of  title  under  special  Act«  of 
Assembly.  The  following  as  the  result  of  his  examination,  the  reg- 
ister respectfully  reports  for  the  consideration  of  the  Legislature. 
The  probable  cost  of  recording  such  of  the  above  mentioned  papers 
as  ought  to  have  been  recorded  by  Samuel  Harvey  Howard,  Esq.  is 
entimated  at  $4,500.  The  probable  cost  of  such  as  ought  to  have 
been  recorded  by  Nicholas  Brewer,  Esq.  is  estimated  at  $3,000.  The 
probable  cost  of  recording  such  as  ought  to  have  been  recorded  by 
James  P.  Heath,  Esq.  is  estimated  at  $1,500.  The  probable  cost  of 
recording  such  as  ought  to  have  been  recorded  by  Thomas  H.  Bowie, 
Ksq.  is  estimated  at  $1,500.    All  which  is  respectfully  submitted. 

Kamsay  Waters,  Eeg.  Our.  Can." 

11  2  a.  &  J. 
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And  also  QfiPered  in  evidence  the  resolutions  of  1825,  Ko.  29,  73, 
117 ;  and  the  resolution  of  1823,  Ko.  14,  and  the  resolution  directing 
the  register  to  deliver  the  papers. 

''No.  29.  Resolvedj  That  the  Governor  and  Council  be,  and 
they  are  hereby  authorized  and  required,  to  take  under  their  super- 
intendence the  papers  remaining  unrecorded  in  the  Chancery  Office, 
oAi  ^^^  which  should  have  been  placed  •  on  record  by  Samuel  H. 
"^^^  Howard,  Nicholas  Brewer,  James  P.  Heath,  and  Thomas  H. 
Bowie,  Esqs.  late  Registers  in  Chancery. 

Resolvedj  That  the  Governor  and  Council  be,  and  they  are  hereby 
authorized  and  required,  to  cause  such  of  said  papers  as  are  re- 
quired by  law  to  be  recorded,  to  be  registered  as  soon  as  may  be, 
in  proper  books  to  be  procured  for  that  purpose,  and  that  such  books 
of  registry,  after  they  are  completed,  be  deposited  and  remain 
among  the  archives  of  said  office. 

No.  73.  Whereas  by  resolutions  of  the  present  Assembly,  the  Gov- 
ernor and  Council  are  authorized  to  procure  certain  valuable  papers 
remaining  in  the  Chancery  office  to  be  recorded  :  And  whereas  the 
Governor  and  Council  entertain  doubts  of  their  authority  under  said 
resolutions  to  carry  into  effect  the  intention  of  the  General  Assembly 
in  passing  them;  therefore, 

Resolved,  That  the  Governor  and  Council  be,  and  they  are  hereby 
authorized  and  empowered,  to  contract  in  the  name  of  the  State, 
with  some  person  or  persons  of  integrity,  understanding,  and 
other  proper  qualifications,  to  discharge  the  labor  and  duties  men- 
tioned in  said  resolutions ;  and  the  Governor  and  Council  are  hereby 
authorized  to  draw  quarterly  and  yearly  as  the  work  progresses,  on 
the  Treasurer  of  the  Western  Shore,  which  drafts  the  said  treasurer 
is  hereby  directed  to  pay  for  such  sums  as  may  be  necessary  to  meet 
the  demands  of  the  persons  engaged  in  said  work. 

No.  117.  Resolvedj  That  the  Register  in  Chancery  be,  and  he  is 
hereby  authorized  and  required,  before  he  deliver  to  the  Governor 
and  Council,  or  their  order,  any  paper  or  papers  in  his  custody,  which 
by  resolutions  of  the  present  General  Assembly,  the  executive  may 
be  authorized  to  withdraw  from  his  custody,  to  demand  and  receive 
a  receipt,  which  shall  sufficiently  identify  the  said  several  papers  and 
the  cause  or  causes  to  which  they  relate ;  and  the  said  receipt  shall 
be  sufficient  in  every  case  to  discharge  him  from  all  responsibility  on 
account  of  the  safety  or  preservation  •  of  said  papers,  until 
^^'^  the  same  shall  have  been  returned  to  his  charge  and  custody. 

No.  14.  Resolvedj  That  if  the  said  Registers  in  Chancery,  Clerks 
of  the  Court  of  Appeals,  Clerks  of  the  several  County  Courts,  Regis- 
ters of  Wills  in  the  several  counties  of  this  State,  and  the  Clerk  of 
the  City  Court  of  Baltimore,  who  have  failed  to  record  such  papers 
as  by  them  respectively  ought  to  have  been  recorded,  shall  not 
complete  the  records  of  the  same  on  or  before  the  first  day  of 
January,   in   the  year  eighteen   hundred    and   twenty-five,   then 
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that  the  Governor  and  Coancil  be,  and  they  are  hereby  author- 
ized, to  direct  the  Attorney-General,  to  institute  sach  suit  or  saits  as 
may  be  necessary  for  the  recovery  of  sach  demands  as  may  be  dae 
by  each  or  all  of  said  Registers  in  Chancery,  Clerks  of  the  Coart 
of  Appeals,  Clerks  of  the  several  County  Courts,  Registers  of  Wills 
in  the  several  counties  of  the  State,  and  Clerk  of  the  City  Court  of 
Baltimore.'' 

Also  the  following  proceedings  of  the  executive :  ^'  Saturday,  Jan- 
uary 4th,  1826.  The  Council  met.  Present,  His  Excellency,  Joseph 
Kent,  Gk)vemor,  and  the  Honorable  Joseph  Gabby,  William  Stew- 
art, Robert  H.  Archer,  Daniel  Martin  and  John  H.  Steel,  members 
of  the  Council.  William  D.  Beall,  George  Brown,  Isaac  Hines, 
Hemy  Hobbs  and  Joseph  Mayo,  appointed  to  record  the  papers  men- 
tioned in  the  resolution  of  the  present  session,  at  twenty-five  per 
isent.  less  than  the  law  allows  for  the  performance  of  such  labors ;  the 
whole  to  be  executed  under  the  superintendence  of  the  Register  of 
the  Court  of  Chancery,  who  shall  be  answerable  to  the  executive  for 
the  faithful  execution  of  his  trust,  and  receive  as  full  compensation 
therefor  twenty  per  cent,  on  said  allowance,  to  be  paid  by  deductions 
at  that  rate  from  the  work  done  by  each  person  appointed  as  above. 
Stationary  to  be  furnished  by  the  Executive.'' 

The  following  commdoication  was  received  from  Ramsay  Waters, 
Esq.  Register  in  Chancery,  which  was  ordered  to  be  entered  upon 
the  records  of  proceedings,  viz : 

• "  Chancery  OflBce,  6th  March,  1826.  To  the  Honorable  ^ 
the  Executive  of  Maryland :  Gentlemen.  A  communication  ^^^^ 
from  your  honorable  body  has  been  handed  to  me  this  morning,  and 
I  have  given  to  it  the  most  respectful  consideration.  I  understand 
the  communication  to  be  an  offer  from  the  executive  of  compensa- 
tion for  certain  services  which  they  wish  me  to  perform.  The  nature 
and  extent  of  those  services,  and  the  heavy  responsibility  they  im- 
pose, have  been  well  considered.  I  think  the  proposed  compensa- 
tion wholly  inadequate,  and  therefore  cannot  consent  to  accept. 
Respectfully  your  obedient  servant,       Rahsay  Watebs." 

Whereupon  the  following  proposition  was  made,  adopted  and 
^gned  bythe  Governor  and  Council,  viz:  ^'Council  Chamber,  An- 
napolis, March  6,  1826.  Ramsay  Waters,  Esq.  Register  in  Chan- 
<^ry,  having  refused  to  accede  to  the  proposition  made  him  by  the 
executive  ibr  superintending  the  recording  of  the  Chancery  papers 
mentioned  in  said  proposition,  the  executive  ofi'ered  the  same  terms 
to  Mr.  Thomas  Culbreth,  Clerk  of  the  Council,  who  accepted  thereof, 
and  is  hereby  ordered  to  take  the  papers  mentioned  in  the  resolu- 
tions of  the  General  Assembly,  to  be  recorded  under  his  charge  and 
superintendence,  in  such  parcels  as  may  be  necessary  for  the  due 
performance  of  the  work,  the  same  to  be  regularly  listed  and  re- 
ceipted for,  and  not  to  be  taken  out  of  the  State  house,  and  to  be  at 
ail  times  subject  to  the  examination  of  the  Register  in  Chancery." 
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April  20th,  1826. — <^  Ordered,  that  Bamsay  Waters,  Register  of  the 
Court  of  Chancery,  be  authorized  and  required  to  deliver  to  each 
and  auy  of  the  gentlemen  appointed  by  the  executive,  namely,  Wil- 
liam D.  Beall,  Greorge  Brown,  Isaac  Hines,  Henry  Hobbs  and  Joseph 
Mayo,  to  record  the  unrecorded  Chancery  papers,  under  resolutions 
of  the  General  Assembly,  such  portions  of  the  said  papers,  dockets 
and  other  books  relating  thereto,  as  may  be  necessary  to  enable 
them  to  proceed  with  the  said  recording  upon  the  order  of  Thomaa 
Culbreth,  under  whose  sui)erintendence  the  papers  have  been  placed 
by  the  executive." 

^       •  No.  1.  Extract  from  the  proceedings  of  the  Executive, 
-***   May  7, 1826: 

^<  Ordered,  That  the  clerk  write  to  th^  Attorney-General,  and  di- 
rect him  to  commence  suits  against  all  Registers  in  Chancery,  Clerks 
of  the  Court  of  Appeals,  Clerks  of  the  several  County  Coarts,  Regis- 
ters of  Wills,  and  Clerks  of  the  City  Court  of  Baltimore,  who  have 
failed  to  record  such  papers  as  by  them  respectively  ought  to  have 
been  recorded,  who  have  not  completed  the  same  agreeably  to  the 
resolution,  No.  14,  passed  at  December  Session,  1823."  And  also 
offered  in  evidence  the  following  letter  to  the  Attorney-General : 

^'  In  Council,  Annapolis,  May  7, 1825.  Sir, — ^In  compliance  with  a 
resolution  of  the  General  Assembly,  passed  at  December  Session, 
1823,  No.  14,  you  are  hereby  directed  to  institut<e  such  suit  or  suits 
as  may  be  necessary  for  the  recovery  of  such  demands  as  may  be 
due  from  each  and  all  of  the  ofBcers  mentioned  in  the  said  resolution, 
who  have  failed  to  record  such  papers  as  by  them  respectively  ought 
to  have  been  recorded,  and  who  have  not  completed  the  records  of 
the  same.  I  have  the  honor  to  be,  with  due  respect,  your  obedient 
servant,  Thomas  Ctjlbbeth,  Clerk  of  the  Council. 

Thomas  Kell,  Esqr.  Attorney-General." 

And  the  plaintiff  also  offered  in  evidence  the  original  records  made 
under  the  said  resolutions  and  proceedings,  and  which  have  been  by 
the  said  Thomas  Culbreth  retnraed  to  the  Gk>vemor  and  Council  and 
accepted  by  them,  and  now  remain  in  the  Council  chamber  for  the 
purpose  of  binding  up  before  they  are  deposited  in  the  Chancery 
office;  and  offered  in  evidence  that  they  had  cost  the  State  between 
twenty-seven  and  twenty-eight  thousand  dollars,  which  ha6  been 
paid  by  the  State;  and  that  the  proceedings  in  Chancery  before  the 
end  of  the  third  week  in  November,  1816,  required  by  law  to  be  re- 
corded by  the  said  Thomas  H.  Bowie,  and  left  unrecorded  by  him, 
have  been  recorded  under  the  said  resolutions,  and  accepted  by  the 
Governor  and  Council,  and  deposited  in  the  Council  chamber  as 
•  aforesaid;  and  •  produced  the  said  records  here  in  Court,  and 
^^^  offered  in  evidence  that  these  last  mentioned  records  cost  the 
State  about  $725,  which  it  has  paid  to  the  persons  em  ployed  to  make 
the  said  records  in  the  manner  above  mentioned.  The  defendant 
offered  in  evidence  from  the  said  records  so  produced,  that  many  of 
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the  said  cases  improperly  omitted  to  be  recorded  by  the  said  Bowie, 
*ere  saits  between  individuals  to  which  the  State  was  not  a  party, 
and  in  which  the  State  had  no  other  interest  than  what  belongs  to 
it  as  the  guardian  of  the  rights  of  its  individual  citizens.  Where- 
upon the  defendant  by  his  counsel  prayed  the  Court  to  instruct  the 
jury  that  the  plaintiff'  in  this  action  is  not  entitled  to  recover  from 
the  defendant  damages  for  the  omission  by  Thomas  H.  Bowie  to  re- 
cord proceedings  and  decrees  in  suits  to  which  the  State  was  not  a 
party,  and  on  account  of  which  nothing  was  paid  to  the  said  Bowie 
by  the  State,  or  by  him  demanded  of  it.  Which  instructioa  the 
Coart  refused  to  give.    The  defendant  excepted. 

4th  Exception. — In  addition  to  the  evidence  stated  in  the  pre- 
ceding bills  of  exceptions,  the  defendant  to  support  the  issue  on  his 
part,  proved  by  Bamsay  Waters,  Register  of  the  Court  of  Chancery, 
that  there  were  two  record  books  in  the  Chancery  office,  in  which 
were  recorded  proceedings  required  to  be  recorded  by  Mr.  Bowie. 
That  he  had  searched  for  them  in  the  office  repeatedly,  but  never  at 
the  request  of  the  defendant  or  his  counsel,  and  that  they  are  not 
now  in  the  office ;  that  he  missed  them  out  of  the  office  last  summer; 
that  he  does  not  know  by  whom  they  were  taken  out ;  that  he  has 
never  made  any  particular  search  for  them  out  of  the  office,  because 
he  supposed  that  they  were  in  the  hands  of  some  of  the  persons  en- 
gaged in  recording  the  Chancery  records  above  mentioned,  and  sup- 
posed they  .were  in  the  hands  of  Joseph  Mayo.  And  also  offered  in 
evidence  by  the  said  Mayo,  that  he  does  not  recollect  taking  out  the 
said  books,  and  does  not  know  that  he  ever  saw  them  out  of  the 
office;  that  he  saw  some  dockets  in  the  committee  room  of  the  House 
of  Delegates,  and  these  *two  record  books  may  for  aught  he  n^^ 
knows  have  been  among  them  ^  that  he  supposed  that  all  of  '^^^ 
these  books  had  been  returned  to  the  Chancery  office,  but  does  not 
know  that  they  were;  that  he  went  to-day  to  examine  the  book 
cases  in  the  committee  room  of  the  House  of  Delegates,  but  he  found 
that  the  book  cases  were  locked  up,  and  the  key  said  to  be  in  the 
possession  of  Gideon  Pearce,  the  Clerk  of  the  House  of  Delegates, 
who  resides  in  this  place,  but  who  is  now  on  the  Eastern  Shore,  and 
witness  could  not  therefore  make  the  examination  he  wished.  The 
plaintiff  also  offered  in  evidence  by  Charles  Thompson,  a  clerk  in 
the  office  of  the  Register  in  Chancery,  and  who  has  been  engaged  as 
clerk  in  that  office  for  three  years,  that  more  than  three  years  ago 
he  eav?  one  of  the  record  books  of  the  time  of  Thomas  H.  Bowie,  in 
the  library  in  the  State  House,  where  they  were  recording  the  Chan- 
cery proceedings  under  the  resolution  of  the  Legislature ;  that  wit- 
ness was  not  at  that  time  a  clerk  in  the  office  of  the  Register  in 
Chancery,  and  does  not  know  what  has  since  become  of  the  book, 
and  has  never  enquired  for  it.  The  defendant  then  offered  in  evi- 
dence by  Louis  Gassaway,  the  principal  clerk  in  the  office  of  the 
fie^rister  in  Chancery,  that  the  defendant  yesterday,  while  his  trial 
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was  going  on,  applied  to  him  abont  the  two  record  books  made  ii^ 
Mr.  Bowie's  time ;  and  the  witness  informed  the  defendant  that  they 
were  not  in  the  Chancery  office,  bat  he  believed  that  either  Joseph 
Mayo,  who  was  the  principal  agent  auder  Mr.  Cnlbreth  for  superin- 
tending the  recording  of  the  Chancery  papers  under  the  resolution 
of  the  Legislature,  or  some  of  those  engaged  in  recording  the  Chan- 
cery papers,  had  them.  The  defendant  fhrther  offered  in  evidence 
that  he  then  applied  to  said  Mayo,  who  said  that  they  might  be 
among  the  books  and  dockets  that  were  in  the  committee  room  of 
the  House  of  Delegates,  which  had  been  used  by  the  clerks  when 
employed  in  recording  the  Chancery  papers,  and  that. he  would  ex- 
amine there  for  them ;  that  witness  went  to  examine  last  evening, 
^  but  found  the  book  cases  locked,  and  *  learned  on  inquiry  that 
*•"  •  Gideon  Pearce,  the  clerk  of  the  House  of  Delegates,  who  has 
the  key  of  the  said  book  cases,  is  now  on  the  Eastern  Shore  of  this 
State,  and  witness  was  therefore  unable  to  make  the  examination, 
and  does  not  know  whether  the  books  are  there  or  not.  And  after 
the  aforesaid  evidence  was  given,  the  defendant  by  his  counsel, 
offered  to  read  in  evidence  from  one  of  the  original  minute  books  of 
the  Court  of  Chancery  the  following  reports  and  orders : 

'^  In  Chancery,  September  Term,  1818. — On  examination  of  the 
dockets  and  flies  in  the  office  of  the  Eegister  of  the  Chancery  Court, 
laid  before  me  in  pursuance  of  the  order  of  the  2d  instant,  it  is 
ordered,  with  respect  to  the  decrees,  papers  and  proceedings  in  the 
time  of  Thomas  H.  Bowie,  the  present  register,  remaining  unre- 
corded, that  six  hundred  sides  of  the  said  decree,  papers  and  pro- 
ceedings from  December  Term,  1815,  ought  to  be  recorded  from  the 
present  time  to  the  31st  instant,  inclusive,  an  entry  of  which  portion 
and  period  assigned  the  said  register,  is  directed  to  make;  and  at 
the  termination  of  the  period  above  prescribed,  to  wit,  on  the  first 
day  of  December  Term  next,  being  the  first  day  of  the  month,  the 
book  is  to  be  brought  before  me  for  my  determination,  whether  the 
records  are  made  up  in  the  manner  required  by  the  Act  of  1817,  cIk 
119.  W.  Kilty,  Chr.  November  5th,  1818." 

"  In  Chancery,  December  Term,  1818. — On  the  first  day  of  Decem- 
ber, 1818,  that  being  the  first  day  of  this  term,  the  register  sub- 
mitted to  the  Chancellor  the  following  report,  in  obedience  to  the  fore- 
going orders.  To  the  Honorable  William  Bjlty,  Esquire,  Chan- 
cellor of  Maryland.  In  obedience  to  the  several  orders  of  your  honor, 
dated  the  5th  day  of  November,  1818,  relative  to  the  decrees,  papers 
and  proceedings  in  the  Court  of  Chancery ;  '  That  he  now  submits  to 
your  honor,  for  your  inspection,  two  record  books,  which  are  marked, 
the  one  Liber  T.  H.  B.  No.  1,  and  the  other  marked  Liber  T.  H.  B. 
Sales,  No.  A — which  books  he  has  procured  and  in  them  recorded  as 

^   *  he  was  directed,  the  number  of  sides  of  the  decrees,  papers 
'^"^   and  proceedings  of  the  Court,  during  the  time  he  has  been 
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Begister,  and  remaining  unrecorded,  pointed  oat  b.y  your  honor  in 
that  order,  which  relates  to  himself." 

Thomas  H.  Bowie,  Eeg.  Cor.  Can. 

^^In  Chancery,  December  Term,  1818. — On  considering  the  above 
and  within  report,  and  the  books  therein  referred  to,  (relating  to  the 
decrees,  papers  and  proceedings  of  Thomas  H.  Bowie,  the  present 
register,)  being  brought  before  me  according  to  the  order,  passed  No- 
vember 5th,  1818, 1  do  determine  from  what  appears,  that  the  records 
are  made  up  to  the  time,  appearing  in  said  books,  in  the  manner 
required  by  the  Act  of  1817,  ch.  119,  sec.  6.  It  is  further  ordered, 
with  respect  to  the  decrees,  papers  and  proceedings  of  Thomas  H. 
Bowie,  the  present  register,  that  from  this  date  to  the  first  day  of 
March  Term  next,  there  ought  to  be  recorded  4,000  sides,  commenc- 
ing from  the  termination  of  what  has  been  done  under  the  former 
order.  William  BaLTY,  C.    December  1st,  1818." 

And  the  defendant  then  offered  in  evidence  similar  reports  of  the 
register,  and  orders  of  the  Chancellor  thereupon,  in  the  years  1819 
and  1820. 

To  the  admissibility  of  which  said  reports  and  orders  in  evidence 
for  the  purpose  of  proving  that  the  said  Thomas  H.  Bowie,  had 
recorded  any  of  the  proceedings  before  the  third  week  in  November, 
eighteen  hundred  and  sixteen,  which  he  as  Begister  in  Chancery 
was  bound  by  law  to  record,  and  which  by  the  records  produced 
appear  to  have  been  recorded  under  the  direction  of  the  Governor 
and  Council  in  the  manner  before  stated,  the  plaintiff  by  his  counsel 
objected — ^and  the  Court  sustained  the  objection,  and  refused  to 
permit  the  aforesaid  entries  in  the  said  minute  book,  to  be  read  in 
evidence  for  the  purpose  aforesaid.    The  defendant  excepted. 

5th  Exception. — In  addition  to  the  evidence  stated  in  the  preced- 
ing bills  of  exceptions  numbered  1,  2,  3  and  4,  the  defendant  pro- 
duced as  a  witness,  Eamsay  Waters,  Esq.  •  the  present  regis-  o#io 
ter  of  the  Court  of  Chancery,  who  succeeded  T^  H.  Bowie,  and  '•"^ 
has  been  the  register  ever  since,  and  by  him  pfeted  that  in  the  year 
eighteen  hundred  and he  was  directed  by  the  General  Assem- 
bly to  report  to  the  succeeding  Legislature,  an  estimate  of  the  proba- 
ble costs  of  making  up  the  records  of  the  several  registers,  and 
among  the  last,  those  of  said  T.  H.  Bowie ;  that  he  performed  the 
daty  with  as  much  care  and  accuracy  as  he  could,  having  till  the 
next  meeting  of  the  General  Assembly  to  complete  it,  and  that 
according  to  the  most  accurate  estimate  he  could  make,  the  costs  of 
making  up  the  records  of  said  office,  whilst  said  T.  H.  Bowie  was  the 
register,  to  wit,  from  Ist  January,  1816,  to  February,  1821,  would  be 
11,500.  And  the  defendant  then  offered  to  prove  by  said  Eamsay 
Waters,  that  according  to  that  estimate  it  would  have  cost  nothing 
to  complete  the  records,  for  not  completing  which,  this  suit  is 
brought,  because  the  records  for  that  period  of  time  had  been  all 
correctly  made  up  by  the  said  Bowie,  in  his  life-time — to  the  admis- 
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sibility  of  such  last  mentioned  parol  testimony  so  offered,  the  plain- 
tiff by  his  counsel  objected — and  the  Court  was  of  opinion  that  the 
same  was  inadmissible  and  rejected  the  same.  The  defendant 
excepted. 

6th  Exception. — Upon  the  whole  evidence  stated  in  the  preceding^ 
bills  of  exceptions,  the  plaintiff  by  his  counsel  prayed  the  opinion  of 
the  Court,  that  the  books  produced  being  records  of  the  proceedings 
in  the  Court  of  Chancery,  made  out  and  recorded  by  the  persons 
authorized  and  required  by  law  to  record  the  same,  are  of  themselves 
prima  facie  evidence,  that  the  papers  and  proceedings  were  such  as 
the  law  required  to  be  recorded  by  the  said  persons — and  inasmuch 
as  the  defendant  is  liable  for  the  default  of  the  aforesaid  T.  H. 
Bowie,  in  not  recording  the  proceedings  in  the  Court  of  Chancery, 
which  it  became  his  duty  between  the  date  of  his  bond  and  the  end 
of  the  third  week  in  November,  1816,  to  record,  that  the  plaintiff  is 

^  entitled  in  this  action  to  recover  the  damages  sustained  by  the 
^'^  State,  •  for  such  default  of  the  said  T.  H.  Bowie,  and  that  the 
measure  of  damages  is  the  sum  paid  by  the  State  for  recording  the 
proceedings  which  it  became  the  duty  of  the  said  Bowie,  during  the 
period  last  above  mentioned  to  record,  unless  the  defendant  can 
shew  by  the  inspection  of  the  said  book^  or  other  records  of  the 
Court  of  Chancery,  that  papers  and  proceedings  have  been  illegally 
recorded  in  the  books  above  mentioned,  or  that  the  State  has  paid 
an  unreasonable  sum  for  the  said  recording.  To  the  giving  of  which 
instruction  the  defendant  by  his  counsel  objected,  for  admitting  the 
right  of  the  State  to  sue  for  the  expenses  incurred  in  the  comple- 
tion of  said  records — yet  the  whole  of  those  expenses  have  been 
incurred  since  the  institution  of  this  suit.  Because  the  papers  which 
have  been  transcribed  are  not  records,  and  have  no  right  to  be  con- 
sidered as  such — and  because  said  papers  were  selected  by  the  per- 
sons who  were  merely  appointed  to  transcribe  the  papers  required 
by  law  to  be  recorded,  and  were  not  authorized  to  decide  what 
papers  ought  to  be  recorded,  and  by  the  terms  of  the  contract  were 
to  be  paid  according  to  the  number  of  sides  which  they  might 
record — and  because  the  bond  upon  which  this  suit  is  brought,  was 
not  required  by  the  Constitution,  or  any  existing  law,  and  therefore 
the  defendant  is  not  responsible  under  said  bond,  for  the  conduct  of 
said  Bowie,  as  Begister  of  the  Court  of  Chancery,  for  any  period  of 
time — and  because  the  original  papers  have  not  been  produced,  and 
there  is  no  proof  that  the  copies  have  ever  been  examined  or  com- 
pared with  the  originals.  But  the  Court  gave  the  instruction  as 
prayed  by  the  plaintifi''s  counsel.  The  defendant  excepted.  Verdict 
and  judgment  for  the  plaintiff  for  $652.12 ;  both  parties  appealed  to 
the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
Stephen,  and  Aboheb,  JJ. 
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Taney  (Attorney-General,)  and  Boyle^  for  the  State,  referred  to 
the  Acts  of  1716,  c.  1,  s.  1,  3,  5 ;  1742,  c.  10,  s.  2,  3,  7;  Constitutionj 
Art.  10,  8.49'j  2  Maule  it  Sel.  369;  Acts  of  1825,  c.  208.  s.  1;  1800, 
€h.  82,  s.  2 ;  1801,  c.  60 ;  Jackson  vs.  Hctshrouck^  12  Johns.  194. 

Magruder  and  Brewer,  for  Wayman,  on  Wayman's  appeal,  cited 
12  Johns.  194 ;  Union  Bank  vs.  Ridgely,  1  H.  dt  0.  324,  432 ;  Lord 
Arlington  vs.  Merrick,  3  Saund.  414 :  Lansdale  vs.  Church,  2  Jhimf.  d! 
East-,  388 ;  White  vs.  Sealy,  1  />om^.  49 ;  Wilde  vs.  Glarkson,  6  T^m 
ficp.  303 ;  1  AIA:.  79 ;  Tew  vs.  ^arte  of  Winterton,  3  J5ro.  CA.  Cas. 
489  5  Brangwin  vs.  PerroU,  2  TTw.  ^tocifc.  1190 ;  2  Mar.  i^ep.  221 ; 
Wood  vs.  Wade,  2  Stark.  Rep.  167 ;  1  Marsh.  Va.  Rep.  26 ;  Arnold  vs. 
r.  i5>tofe«,  9  Oranch,  109;  Act  of  1742,  ch.  10. 

Earle,  J.  delivered  the  opinion  of  the  Oonrt.  On  the  trial  of  this 
cause  in  Anne  Arundel  Gonnty  Coart,  both  parties  took  exceptions, 
and  have  appealed  to  this  Gonrt.  We  will  first  decide  on  the  excep- 
tions taken  by  the  State,  and  then  turn  our  attention  to  those  signed 
at  the  instance  of  the  defendant. 

The,  suit  was  instituted  on  an  office  copy  of  the  bond  of  Thomas 
H.  Bowie,  late  Bef^ster  in  Ghancery,  against  Henry  Wayman,  one  of 
his  securities.  The  bond  was  entered  into  when  Thomas  H.  Bowie 
was  first  appointed  to  the  office,  on  the  24th  day  of  January,  1816, 
and  he  continued  to  act  as  register  until  his  death,  in  1821,  without 
being  •  re-appointed  by  the  Executive,  or  having  renewed  his  0,^^ 
obligation  to  the  State:  and  the  first  question  that  presents  ^^^^ 
itself  is,  can  the  plaintiff  recover  in  this  action,  for  the  failure  of 
Thomas  H.  Bowie  to  record  all  proceedings  from  the  date  of  the 
bond,  to  the  time  of  his  death,  which  it  was  the  duty  of  the  Begister 
of  the  Gourt  of  Ghancery  for  the  time  being  to  record? 

This  general  question  brings  into  immediate  view  the  constitu- 
tional point  in  the  cause,  as  well  as  the  construction  to  be  given  to 
the  contract  contained  in  the  obligation  which  is  the  ground  of 
the  action.  The  one  will  be  disposed  of  by  a  recurrence  to  the  Gon- 
stitntion  itself,  and  the  other  by  an  examination  of  the  language  of 
the  condition  of  the  bond,  in  connexion  with  the  Act  of  Assembly 
onder  which  it  was  given. 

All  appointments  to  office  under  the  Gonstitution,  by  the  Execu- 
tive of  the  State,  are  made  by  the  authority  of  the  40th,  48th,  and 
49th  sections;  and  it  not  being  pretended  that  the  Begister  in  Chan- 
cery is  commissioned  during  good  behavior,  he  is  necessarily  an  officer 
of  annual  appointment,  under  the  49th  section.  The  tenure  of  his 
office  being  limited,  he  cannot  continue  to  act  after  his  term  expires, 
except  in  the  single  instance  of  the  appointment  of  a  successor,  in 
which  case  he  may  act  until  such  successor,  commissioned  in  his 
Btead,  is  qualified.  If  re-appointed,  he  may  continue  to  act  without 
any  new  commission  or  qualification,  but  unless  re-appointed,  he  is 
not  legally  an  incumbent  of  the  office,  and  cannot  lawfully  perform 
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any  of  its  duties.  This  is  the  plain  interpretation  of  the  Constitu- 
tion ;  and  in  arriving  at  its  meaning,  our  att<ention  has  been  confined 
to  the  instrument  itself,  and  we  could  not  think  ourselves  at  liberty 
to  regard  the  devious  course  which  is  said  heretofore  to  have  been 
pursued  in  relation  to  the  appointment  of  this  officer.  The  consti- 
tutional grant  limits  the  duration  of  the  office  to  a  certain  term,  and 
no  irregularities  in  the  proceedings  of  the  appointing  power,  can 
Qiyo  ^^^^^  ^^  beyond  that  period.  The  idea  so  much  insisted 
'^ '  ^  *  on,  of  continuing  office  without  a  re-appointment,  until  a 
new  appointment  is  made,  it  is  supposed  has  grown  out  of  these 
deviations  from  the  constitutional  law,  and  therefore  cannot  receive 
the  sanction  of  this  Court. 

The  parties  to  the  bond,  executed  it  with  an  express  reference  to 
the  provisions  of  the  Constitution,  as  thus  expounded;  and  if  its 
language  could  create  a  responsibility,  not  comprehended  within 
them,  we  do  not  think  that  the  expressions  of  this  contract  operate 
such  an  effect.  The  condition  rightly  and  properly  pursues  the  form 
the  Act  of  1742  prescribes,  and  its  words  that  seem  to  look  to  an 
extended  responsibility,  are,  '^  whilst  he  shall  continue  in  the  office 
of  Begister  of  the  Court  of  Chancery,"  '^  and  daring  the  time  he  hath 
officiated  in  the  said  Register's  office ;"  and  these,  we  are  clearly  of 
opinion,  are  to  be  construed  to  relate  to  the  time  the  officer  lawfully 
continues  in  his  office,  and  not  to  a  period  when  he  holds  it  without 
authority.  The  provisions  of  the  Constitution  form  the  basis  of  the 
contract,  and  like  the  recital  in  the  condition  of  a  bond,  restrain  the 
indefinite  expressions  used  in  it,  and  adapt  them  to  the  intention  of 
the  parties.  What  this  intention  was  at  the  time  of  making  the 
contract,  cannot  be  mistaken.  It  evidently  was,  to  engage  for  a 
faithful  discharge  of  duties,  as  long  as  they  could  be  legitimately 
performed  under  the  official  grant,  and  no  longer. 

The  question  we  have  to  decide  in  the  second  exception  taken  by 
the  State  is,  whether  plaintiff  could  recover  in  the  action  a  sum 
larger  than  the  penalty  of  the  bond  sued  upon.  This  subject  is  not 
without  its  difficulties,  and  they  have  arisen  chiefly  from  discordant 
adjudications  in  reference  to  it.  We  will  not  attempt  to  point  out 
these  discordances,  but  proceed  at  once  with  an  expression  of  our 
own  opinion,  formed  upon  reflection,  and  on  an  attentive  review  of  all 
the  authorities  we  had  an  opportunity  to  examine. 

When  the  penalty  of  a  bond  is  sued  for  against  a  surety,  the 
utmost  that  can  be  recovered  is  the  penalty^  and  legal  interest 
^^  thereon,  by  way  of  damages,  |>ro  detentione  dsbiti^  *  from  the 
'•^^  time  the  debt  is  demanded.  This  is  the  imnort  and  effect  of 
his  contract,  and  his  accountability  cannot  be  stretched  beyond  it.  In 
this  position  we  are  fully  sustained  by  many  authorities,  but  by  none 
more  effectually  than  by  1  Saund.  58,  riote  1,  and  Harris  vs.  Clap  et  oL 
1  Ma^s.  Rep.  308.  This  was  an  action  against  Clap  and  surety,  on  an 
arbitration  bond,  in  the  penal  sum  of  $5,000,  conditioned  to  pay  an 
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ftward  of  $4,618.62,  which  had  remained  so  loDg  unpaid,  that  the 
interest  carried  the  amonut  greatly  beyond  the  penalty  of  the  bond. 
Under  a  rale  of  reference  in  the  Court  of  Common  Pleas,  a  judgment 
had  been  entered  np  on  the. award  against  Clap;  he  removed  the 
case  to  the  Supreme  Court,  on  a  petition  of  review,  which  had  been 
dismissed.  In  the  suit  on  the  arbitration  bond,  Clap  and  his  surety 
confessed  the  forfeiture  of  the  obligation ;  and  the  question  made 
was,  what  sum  the  plaintiff  was  entitled  to  recover  against  the 
defendants.  The  Judges  delivered  their  opinion  at  large,  and  deter- 
mined that  the  judgments  should  be  entered  for  the  penalty  of  the 
bond,  and  interest  thereon,  by  way  of  damages,  for  the  detention  of 
the  debt  from  the  time  it  was  demanded  by  the  writ ;  taking  care 
that  it  should  not  exceed  the  sum  due  on  the  award,  which  was  in 
truth  and  conscience  the  plaintiff's  demand;  and  the  Chief  Judge 
declared,  that  in  no  case  could  the  plaintiff's  demand  be  allowed  to 
overrun  the  penalty  and  interest  thereon. 

In  the  case  under  consideration,  if  the  Court  below  had  granted 
the  plaintiff's  prayer,  sanction  might  have  been  given  to  a  recovery 
opposed  to  this  case  of  Harris  vs.  Clapp  et  al  and  as  we  believe,  to 
several  other  authorities  on  this  doctrine,  that  could  easily  be  adverted 
to.  The  plaintiff  might  have  recovered  94,000  or  £1,500,  notwith- 
standing the  penalty  and  interest  fell  greatly  short  of  that  sum.  The 
prayer,  however,  was  refused,  and  we  entirely  approve  of  the  opinion 
given  by  the  Court,  which  declared,  that  the  plaintiff  was  not  enti- 
tled to  recover  more  than  £1,000,  the  penalty  of  the  bond.  It  is  not 
in  every  case  that  interest  by  way  of  damages  is  to  be  recovered  on 
the  penalty:  and  when  the  *case  occurs,  as  it  most  commonly  ^^^ 
does  where  the  obligee  is  plaintiff,  or  is  asking  in  some  form  '^^'■ 
for  relief,  it  may  be  considered  as  an  exception  to  the  general  rnle, 
which  limits  the  recovery  by  the  penalty  of  the  bond.  3  Caine^s  Rep. 
49;  1  Dougl  49;  2  Wm.  Black.  1190;  6  Term  Rep.  303,  (no.;)  Equity 
CaseSj  92 ;  3  Sergt  and  Lotch.  297.  That  the  recovery  in  this  action 
was  properly  so  limited  is  apparent  to  us,  when  we  call  to  mind  that 
the  question  arose  on  a  prayer  to  instruct  the  jury,  who  were  to 
assess  damages  for  breaches  assigned  or  proved  in  the  condition  of  a 
collateral  bond,  and  were  wholly  unauthorized  by  the  issues  to  find 
damages  for  the  detention  of  the  debt.  Over  the  last  they  had  no 
cognizance,  and  it  cannot  in  any  way  be  received  in  this  case,  as  a 
subject  for  the  instruction  of  the  Court. 

We  have  a  word  or  two  more  for  this  branch  of  the  case,  before  we 
dismiss  it :  We  have  to  beg  that  our  proposition  may  not  be  misun- 
derstood. When  we  state,  that  the  responsibility  of  a  surety  cannot 
be  extended  further  than  the  penalty  of  the  bond,  with  interest 
thereon,  by  way  of  damages ;  our  meaning  is,  to  apply  it  to  a  ques- 
tion of  recovery  in  a  single  case,  and  in  no  manner  to  affect  the  rights 
of  other  persons,  who  may  have  just  grounds  to  sue  the  same  bond. 
If  they  have  distinct  demands,  it  is  clear,  that  a  recovery  and  pay- 
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ment  in  one  salt  can  be  no  bar  to  other  actions,  in  which  the  several 
claimants  may  recover  to  the  same  extent,  and  can  only  be  limited 
by  the  penalty:  and  in  particular  cases,  by  the  penalty  and  interest, 
as  in  Harris  vs.  Clap  et  aL 

Having  decided  on  the  exceptions  taken  by  the  State,  we  will  now 
turn  our  thoughts,  for  a  short  time,  to  the  four  remaining  exceptions, 
signed  at  the  instance  of  the  defendant.  In  the  third  exception  the 
defendant's  prayer  is  laid  at  the  root  of  the  action,  and  denies  the 
State's  right  to  maintain  it.  The  plaintiff  exhibited  before  the  jury, 
sundry  resolutions  of  the  Legislature,  authorizing  the  Governor  and 
oeo  ^'^'^^^^^  *^  contract,  in  the  name  of  the  State,  *  with  some  per- 
^^^  son  or  persons,  to  record  the  unrecorded  papers  in  the  Chan- 
iieTy  office :  and  offered  the  proceedings  of  the  executive  under  the* 
resolutions.  And  also  offered  in  evidence  the  original  records,  made 
under  the  said  resolutions  and  proceedings,  and  which  had  been  re- 
turned to  the  Governor  and  Council,  and  accepted  by  them,  and  re- 
mained in  the  Couucil  chamber  for  the  purpose  of  binding  up,  before 
they  were  deposited  in  the  Chancery  office.  He  also  offered  in  evi- 
dence that  the  proceedings  in  Chancery,  before  the  end  of  the  third 
week  in  November,  1816,  required,  to  be  recorded  by  Thomas  H. 
Bowie,  and  left  unrecorded  by  him,  had  been  recorded  under  the 
«aid  resolutions  and  proceedings,  and  accepted  by  the  Governor  and 
Oouncil,  and  deposited  in  the  Council  chamber  as  aforesaid ;  and  he 
produced  the  said  records  in  Court,  and  offered  further  in  evidence, 
that  these  last  mentioned  records  cost  the  State  about  9725,  which 
it  had  paid  to  the  persons  employed  to  make  the  same.  The  defend- 
ant on  his  part  offered  in  evidence  from  the  said  records  so  produced, 
that  many  of  the  cases  improperly  omitted  to  be  recorded  by  Thomas 
H.  Bowie,  were  suits  between  individuals  to  which  the  State  was  not 
a  party,  and  in  which  the  State  had  no  other  interest  than  what 
belongs  to  it  as  the  guardian  of  the  rights  of  its  individual  citizens. 
And  then  prayed  an  instruction  to  the  jury,  that  the  plaintiff  was 
not  entitled  to  recover  damages  for  the  omission  by  Thomas  H. 
Bowie,  to  record  proceedings  and  decrees  in  suits,  to  which  the  State 
was  not  a  party,  and  on  account  of  which  nothing  was  paid  to  Bowie 
by  the  State,  or  by  him  demanded  of  it.  Our  reflections  on  this 
point,  have  satisfied  us,  that  the  Court  wero  right  in  refusing  this 
direction  to  the  jury.  To  say  nothing  at  present  of  the  Acts  of  1716, 
ch.  1,  and  1742.  ch.  10,  which  in  terms  give  the  action^to  the  public, 
it  appears  to  us,  it  may  be  sustained  by  the  State  on  one  ground 
without  the  aid  of  others.  The  records  of  our  Courts  of  justice  aro 
to  be  considered  as  public  property,  and  so  important  is  it  to  the 
ofiQ  ^^^Q^ui^^^y  ^^^^  ^^^y  sl^onld  be  made  up  correctly  and  *  pre- 
'^^^  served  with  care,  that  when  a  neglect  in  these  particulars  in 
any  of  its  officers  occnrs,  an  obligation  is  imijosed  on  the  State  to 
supply  the  defect,  and  have  the  work  done  at  the  expense  of  the 
treasury.    The  defaults  of  the  officers  aro  thus  visited  on  the  public, 
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and  their  bonds  afford  the  only  means  of  security  for  the  State  to  re- 
sort to  af^ainst  loss. 

The  fourth  and  fifth  exceptions  present  qnestions  of  evidence,  and 
are  of  minor  consideration,  and  will  be  disposed  of  at  the  same  time. 
The  defendant  wished  to  give  in  evidence  two  record  books,  in  which 
were  recorded  proceedings  required  to  be  recorded  by  Thomas  H. 
Bowie.  He  proved  by  the  present  register,  that  two  such  books 
were  in  the  Chancery  o£Bce,  and  being  unable  to  produce  them,  he 
endeavored,  by  testimony,  to  show  they  were  lost,  in  order  to  let  in 
the  secondary  proof  of  them,  which  he  offered  to  lay  before  the  jury. 
The  point  then  is,  whether  his  testimony  was  sufficient  to  answer 
the  purpose  he  had  in  view.  Whether  the  evidence  of  the  loss  of 
the  books,  was  such  as  to  authorize  the  admission  of  the  proof  of- 
;  fered.  The  Court  below  thought  it  was  not,  and  we  cannot  but  co- 
incide in  the  opinion.  The  utmost  extent  to  which  the  testimony 
went,  was  to  prove  that  the  books  inquired  after  had  been  missed 
from  the  Chancery  office,  and  that  there  was  every  reason  to  believe 
they  had  been  taken  out  by,  and  were  in  the  hands  of,  some  of  the 
persons  engaged  in  recording  the  Chancery  proceedings,  under  the 
resolutions  of  the  Legislature :  and  that  Joseph  Mayo,  the  only  one 
of  the  recording  clerks  applied  to  for  these  record  books,  stated  he 
did  Dot  recollect  having  taken  them  out,  and  did  not  know  that  he 
had  ever  seen  them  out  of  the  office ;  and  while  the  trial  was  going 
on,  that  he  made  an  unsuccessful  search  for  them  among  the  books 
«id  dockets  in  the  committee  room  in  the  House  of  Delegates,  which 
had  been  used  by  the  clerks  when  employed  in  recording  the  Chan- 
cery papers.  This  testimony  is  inconclusive  and  unsatisfactory,  and 
leaves  the  mind  in  doubt,  whether  by  a  further  •search  the  ^^Qyt 
record  books  sought  for,  might  not  have  been  regained.  Seve-  -^^^ 
ral  persons  were  employed  in  making  up  these  records,  and  for  some 
purpose,  it  is  believed,  had  these  books,  and  yet  one  of  them  alone 
was  applied  to  for  them,  and  the  application  to  him  was  made  at  so 
late  a  period,  that  a  confused  and  hurried  examination  for  them  could 
only  be  made.  This  is  not  the  reasonable  diligence  the  law  requires 
in  bunting  up  lost  records,  and  is  insufficient  to  let  in,  to  the  jury« 
the  parol  proof  mentioned  in  the  fifth  exception,  or  the  inferior  evi- 
dence offered  by  the  defendant  in  the  fourth  exception.  The  primary 
character  claimed  on  the  argument,  for  the  reports  and  orders  in  the 
time  of  Chancellor  Kilty,  made  under  the  Act  of  1817,  ch.  119,  and 
offered  in  the  fourth  exception,  cannot  be  acceded  to  them.  If  they 
are  evidence  at  all,  a  point  upon  which  it  is  unnecessary  to  make  up 
an  opinion,  the^'  must  range  in  the  subordinate  class,  and  cannot  be 
received  to  supply  the  place  of  a  record,  until  conviction  is  produced 
on  the  minds  of  the  Court  of  the  loss  of  it.  The  principal  objection 
made  by  the  defendant  in  the  last  exception,  to  the  instruction 
prayed  by  the  plaintiff  was,  that  the  bond  sued  on  was  not  required 
by  the  Constitution  or  any  then  existing  law,  and  therei'ore  he  wa« 
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Dot  legally  responsible  ander  the  said  bond,  for  the  conduct  of  Bowie, 
as  Register  of  the  Court  of  Chancery,  for  any  period  of  time.  This 
is  a  question  of  some  magnitude,  and  we  must  return  again  to  the  Con- 
stitution for  the  solution  of  it.  The  sheriif  is  the  only  officer  who  is 
required,  in  express  terms,  by  the  Constitution  to  give  bond  and  se- 
curity, and  this,  by  the  42d  section,  he  is  lK)und  to  do,  every  year, 
^'  as  usuiil."    The  form  then  in  use  was  prescribed  by  the  Act  of 

1715,  ch.  46,  and  it  was  constantly  after  used  by  the  sheri£f  elected 
by  the  people,  until  the  year  1794,  when  it  was  found  expedient  to  in- 
crease the  penalty  and  alter  some  parts  of  the  condition.  It  was 
competent  to  the  Legislature  to  pre/Scribe  a  new  form  of  bond 
for  the   sheriff,   immediately  after    1776 ;    but    at  that  juncture, 

^  there  was  other  business  to  occupy  that  body,  and  they 
Zc^o  •  yf^j^Q  willing  to  repose  upon  the  then  laws  of  Maryland, 
which  unquestionably  formed  the  ground  work  of  the  Constitution 
itself.  How  else  are  we  to  understand  the  before  mentioned 
expression  of  the  42d  section,  as  usual,  which  has  a  direct  reference 
to  the  existing  laws,  or  the  practice  under  them.  The  county  clerks, 
by  the  Constitution,  are  to  hold  their  commissions  during  good  be- 
havior, and  although  they  are  not  expressly  directed  to  give  bond 
and  surety,  as  in  the  case  of  the  sheriff,  from  the  year  1776  -to  the 
year  1800,  bonds  were  given  by  them,  and  that,  according  to  the 
form  prescribed  by  the  Act  of  1742,  chap.  2.  In  the  last  mentioned 
year,  the  year  1800,  a  law  was  passed  compelling  the  Clerks  of  the 
County  Courts  to  give  bonds  in  larger  penalties,  and  with  a  different 
form  of  condition.  The  same  may  be  said  of  the  other  officers  named 
in  the  Act  of  1742,  and  in  the  Constitution  of  the  State ;  all  of  whom, 
at  one  period  or  other,  within  the  last  fifty  years,  have  complied 
with  the  Act,  and  given  bond,  pursuant  to  its  provisions,  without 
any  respect  whatever  to  the  tenure  of  their  offices,  which,  under  the 
Provincial  government,  it  is  believed,  was  only  durante  bene  placito. 
Bordley  vs.  Llaydj  1  H,  dt  McH.  27.  All  this  uniformity  of  proceed- 
ing, from  the  earliest  times,  goes  forcibly  to  prove,  that  the  Acts  of 

1716,  ch.  1,  and  1742,  ch.  2,  wei-e  existing  laws  at  the  adoption  of  the 
Constitution,  and  were  so  considered  by  those  who  were  first  engaged 
in  carrying  it  into  execution.  If  this  wants  further  confirmation,  we 
think  it  may  be  found  in  the  10th  section  of  the  Constitution  itself, 
which  seems  to  point  to  those  laws,  and  to  imply  strongly,  that  other 
officers  than  the  sheriff  were  to  give  bond  with  security.  The  section 
gives  to  the  House  of  Delegates  power  to  direct  all  office  bonds, 
which  are  to  be  made  payable  to  the  State,  to  be  sued  for  any  breach 
of  duty.  We  clearly  think,  then,  that  the  defendant  was  responsible 
under  the  bond,  for  the  conduct  of  Bowie,  as  Register  of  the  Court 
of  Chancery,  the  first  year  he  was  in  office.    Other  objections  were 

^  started  by  the  defendant  to  the  plaintiff' 's  prayer  in  the  last 
^90  •  exception,  all  of  which  we  consider  groundless,  and  as  form- 
ing no  legal  impediment  to  the  instruction  given  by  the  Court  to  the 
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jury.    We  do  not  deem  it  necessary  to  give  them  a  particular 
notice.  Judgment  affirmed. 


MoBBis  vs.  Chapman's  Administrator. — Jane,  1830. 

Upon  a  bill  being  filed  to  recover  the  value  of  certain  negroes,  which  M. 
held  in  trust  for  the  complainant,  and  which  had  been  sold  through  the 
intervention  of  an  agent  who  considered  himself  entitled  to  the  pro- 
ceeds, it  was  agreed  between  M.  and  the  agent,  that  if  M.  would  delay 
settlement  and  permit  the  agent  to  retain  the  money,  and  defend  the 
bill,  he  would  indemnify  him  from  all  loss.  A  final  decree  having 
passed  against  M.  in  an  action  brought  upon  his  contract  of  indemnity, 
Held^  it  was  competent  for  the  defendant  to  give  in  evidence,  that  he 
bad  apprised  the  plaintiff  in  due  time  of  the  nature  of  the  defence, 
which  he  desired  should  be  made  to  the  suit,  and  of  the  sources  by 
which  he  meant  to  establish  it,  so  as  to  enable  the  plaintiff,  by  resorting 
to  such  evidence,  to  ascertain  if  he  could  be  justified  in  putting  in  such 
an  answer  as  was  desired;  and  also  to  show  that  the  plaintiff  had  failed 
to  comply  with  his  contract,  by  refusing  to  permit  him  to  defend  the 
biU. 

If  the  defendant  supplied  the  plaintiff  with  a  proper  answer,  supported  by 
such  proofs  as  would  furnish  the  latter  with  a  reasonable  ground  to 
believe  the  facts  stated  in  the  answer  to  be  true,  he  was  bound  by  the 
spirit  of  his  contract  to  have  accepted  and  filed  it,  or  put  in  answer  con- 
taining in  substance  the  same  defence. 

Whether  such  answer  was  furnished,  and  such  proofs  given  as  would  lay  a 
reasonable  ground  for  the  plaintiff's  believing  the  defence  set  up  by  the 
defendant,  was  a  question  of  fact  for  the  jury,  to  be  determined  by  an 
exhibition  of  the  answer  and  proofs  in  support  of  it,  as  communicated 
to  the  plaintiff. 

If  the  plaintiff  in  his  conscience  could  not  put  in  the  answer  furnished  him 
by  the  defendant,  good  faith  on  his  part  demanded  that  he  should  have 
pointed  out  his  objections  and  difficulties  to  the  defendant. 

Appeal  from  Charles  County  Court.  Assumpsit  by  the  appellant, 
William  Morris,  against  the  appellee,  John  6.  Chapman,  as  admin- 
istrator of  Samael  *  Chapman,  brought  on  the  7th  of  March,  c^Qiy 
1825.  The  first  count  in  the  declaration  stated,  that  the  said  '^^^ 
Samuel,  in  his  life-time,  to  wit,  on  the  18th  September,  1818,  acting 
for,  and  in  behalf  of  the  said  William,  who  then  and  there  had  and 
held  certain  negro  slaves,  in  trust  for  the  use  and  benefit  of  a  certain 
Sarah  Maddox ;  he  the  said  Samuel,  at  the  request  of  the  said  Wil- 
liam, sold  and  delivered  to  divers  persons,  the  said  negro  slaves,  and 
received  therefor,  the  sum  of  $1,457,  to  wit,  on,  &c.  at,  &c.  which 
said  sum  of  money  the  said  William  hath  since  paid,  and  satisfied  to 
the  said  Sarah  Maddox  by,  and  under  a  decree  of  Charles  County 
Court  in  Chancery  sitting,  of  which  said  matters  and  things,  the 
said  Samuel  in  his  lile-time  had  notice,  &c.  There  were  also  counts 
for  money  had  and  received,  for  money  paid,  laid  out,  and  expended^ 
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and  for  matters,  aud  articles  properly  chargeable  in  account.    The 
defendant  pleaded  non  assumpsity  to  which  issue  was  joined. 

1.  At  the  trial  the  plaintifi*  gave  in  evidence  to  the  jury,  the  writ- 
ten authority  from  the  plaintiff  to  the  defendant's  intestate  to  sell 
certain  negroes,  which  negroes  the  plaintiff  held  in  trust  for  Sarah 
Maddox,  (formerly  Sarah  Ware,)  the  complainant  in  a  bill  in  Chan- 
cery hereinafter  referred  to,  and  also  a  written  authority  from  said 
intestate  to  a  certain  Robert  Finch,  to  sell  part  of  the  negroes,  and 
his  the  intestate's  receipt,  for  the  amount  of  said  sales  91,100,  to  wit, 
"  Charles  County,  February  17th,  1818.  I  do  hereby  authorize  Sam- 
uel Chapman,  to  sell  and  dispose  of  certain  negroes  (described  by 
name)  with  their  increase,  as  witness  my  hand  and  seal,  the  day  and 
date  above  written.  William  Morris,  (seal.)"  "I  do  hereby  authorize 
Robert  Finch  to  sell  Louisa,  Francis  and  Washington  (being  the 
children  of  one  of  the  female  slaves  mentioned  in  the  authority  from 
Morris  to  him)  as  witness  my  hand  and  seal  this  17th  day  of  April, 
1818.  Samuel  Chapman,  (seal.)^'  He  then  proved  b}'  a  competent 
witness  that  the  balance  of  said  negroes  was  sold  for  9450,  and  that 
the  net  proceeds  (deducting  expenses,)  amounting  to  $1,457,  were 
^^^  received  by  said  Chapman.  He  *  also  read  in  evidence  to  the 
'^^^  jury,  the  bill  and  exhibits  filed  by  Sarah  Maddox,  against  him 
the  plaintiff,  his  answer,  and  supplemental  answer  thereto,  the  bill 
of  interpleader  filed  by  the  defendant's  intestate,  and  the  decree  of 
the  Court,  on  the  bill  of  the  said  Sarah  Maddox,  passed  on  the  9th 
of  June,  1824,  by  which  he  was  ordered  and  directed  to  pay  her  the 
sum  of  $654.20,  with  interest  from  the  31st  January,  1818.  He  fur- 
ther proved,  that  after  the  passing  of  said  decree,  and  a  fi.fa.  there- 
upon issued,  had  been  levied  on  his  property,  he  gave  notice  to  the 
said  intestate,  that  he  was  about  to  pay  the  money  over  to  Mrs. 
Maddox,  and  if  he  wished  to  take  any  measures  to  arrest  the  same, 
now  was  the  time.  He  then  proved  the  payment  of  the  money  so 
decreed  against  him,  in  favor  of  Sarah  Maddox.  He  furt>her  proved 
that  some  time  after  the  filing  of  said  bill  of  complaint  by  Sarah 
Maddox,  and  a  little  time  before  his,  the  plaintiff's  answer  thereto, 
was  filed,  (but  the  witness  could  not  state  the  precise  time.)  the 
plaintiff,  and  the  defendant's  intestate  went  to  the  house  of  the 
witness,  and  said  Chapman  told  the  witness  they  had  come  to  him 
to  witness  their  contract.  He,  Chapman,  then  stated  that  Mrs. 
Maddox  had  filed  a  bill  against  Morris  to  recover  the  money,  for 
which  certain  negroes  had  sold,  and  that  Morris  wished  to  settle  the 
matter  with  Mrs.  Maddox,  and  had  called  on  him  for  the  proceeds  of 
the  sale  of  said  negroes  to  enable  him  to  do  so.  Chapman  also  stated 
that  he  had  agreed  with  Morris,  that  if  he  Morris  would  delay  set- 
tling with  Mrs.  Maddox,  and  let  the  case  go  to  final  hearing,  and 
permit  him  to  retain  the  money,  and  defend  the  suit,  that  he.  Chap- 
man, would  indemnify  him,  Morris,  against  all  loss,  that  is,  would 
repay  to  him  everything  that  should  be  recovered  in  that  suit, 
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together  with  all  his  expenses  inearred  in  defending  the  same,  both 
private  and  legal.  The  witness  had  been  employed  by  Morris,  as  his 
solicitor  in  the  case  of  Sarah  Maddox  against  him.  The  witness 
then  asked  said  Chapman  what  he  wished  done  for  him  in  that  case, 
when  Chapman  replied  that  he  did  not  employ  •  witness  as  g^^^ 
his  solicitor,  but  should  employ  his  own  counsel  to  manage  '•^^ 
the  cause.  In  answer  to  a  question  from  the  defendant-s  counsel, 
the  witness  stated,  that  he  deduced  from  everything  that  Chapman 
said,  that  he  claimed  an  interest  in  the  money  for  the  recovery  of 
which  the  bill  was  filed  by  Sarah  Maddox.  The  plaintiff  further^ 
proved,  that  the  suhpcena  was  returnable  to  August  Term,  1824, 
which  was  issued  to  compel  the  plaintiff  to  answer  the  bill  of  inter- 
pleader, filed  by  said  Chapman,  and  that  an  attachment  subsequently 
issued  against  him  for  the  same  purpose.  The  defendant  then  read 
in  evidence  to  the  jury,  copies  of  the  two  following  letters  written  by 
his  intestate  to  the  plaintiff,  having  previously  proved  the  service  of 
a  notice  on  the  plaintiff  to  produce  the  originals. 

^'Dear  sir,  I  was  not  until  last  night  informed  of -the  contents  of 
Mrs.  Maddox  bill,  or  your  answer;  at  both  I  am  equally  surprised  : 
first,  that  she  should  have  sworn  that  she  received  no  consideration 
for  the  negroes  sold,  and  that  you  should  have  sanctioned  it  by 
admitting  in  your  answer,  that  there  would  be  a  considerable  amount 
dne  her,  which  you  are  ready  and  willing  to  pay  her ;  when  she  and 
you  both  know,  that  when  it  was  first  determined  that  the  negroes 
should  be  sold,  it  was  with  an  express  understanding  that  I  was  to 
purchase  with  the  money  arising  from  the  sale,  goods,  &c.  for  the 
family  to  a  considerable  amount,  and  you  both  know  1  have  done  so; 
all  which  I  can  prove  by  indifferent,  and  incontestable  testimony. 
Sir,  this  business  comes  in  a  questionable  shape,  and  has  at  best  a 
suspicious  aspect,  and  if  the  business  is  not  immediately  settled, 
between  Mrs.  Maddox  and  yourself,  character  must  be  implicated, 
and  the  whole  affair  probed  to  the  bottom,  as  I  am  determined  mine 
shall  not  suffer.  Samuel  Chapman.    May  4th,  1823." 

^^  Dear  sir,  I  again  solicit  your  attention  to  this  business  of  Mrs. 
Maddox's — ^you  will  perhaps  say  it  is  none  of  my  business ;  such  may 
be,  and  I  believe  it  is  the  fact,  but  to  prevent  any  misunderstanding 
between  you  and  myself,  in  *  the  settlement  of  our  accounts,  ^^o^ 
(which  I  wish  to  take  place  injmediately,)  I  have  thought  it  -^"^ 
well  to  inform  yon,  that  on  seeing  your  property  advertised,  I  in- 
tende<l  to  get  a  writ  of  injunction  to  stay  the  proceedings,  and  leave 
the  money  in  your  hands  for  my  use;  but  on  consulting  counsel,  was 
advised  to  have  no  more  to  do  in  the  business ;  that  having  put  in  a 
bill  of  interpleader  which  had  not  been  answered,  either  by  Mrs. 
Maddox  or  yourself;  that  until  that  was  done,  under  all  the  circum- 
stances nothing  can  or  ought  to  be  claimed  of  me,  either  in  law  or 
equity.  I  was  also  informed,  on  enquiry  as  to  the  amount  of  the 
judgment,  it  was  for  about  f90  or  $95  more  than  it  ought  to  have 
12  2  a.  Sc  J. 
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been,  upon  which  ground  you  may  obtain  an  injunction,  and  you  can 
then  by  putting  in  your  bill  praying  a  reviewal,  have  the  matter 
fully  and  fairly  investigated,, by  which  investigation  you  can  prove 
that  every  cent  of  the  money  has  been  paid  over,  and  that  Mrs.Mad- 
dox  has  frequently  and  often  said,  that  I  did  not  owe  one  cent,  but 
that  she  had  received  the  whole.  I  have  thought  proper  to  give  you 
again  this  information,  least  you  might  expect  to  get  something  out 
of  me,  and  under  this  idea  might  be  disappointed.  Yon  now  have  it 
completely  in  your  power  to  defeat  Mrs.  Maddox's  claim  against  you, 
'and  if  you  do  not  do  so,  recollect  that  it  is  not  my  fault.  June  29th, 
1824." 

To  the  reading  of  these  copies  the  plaintiflF  objected. 

The  defendant  then  oflFered  to  read  in  evidence,  the  draft  of  an 
answer  which  this  intestate  had  prepared  and  sent  to  the  plaintiff, 
for  him  to  swear  to  and  file,  as  his  answer  to  the  before  mentioned 
bill  'by  Sarah  Maddox,  and  proved  that  the  purport  of  the  same  was 
communicated  to  the  plaintiff,  by  the  person  by  whom  it  was  sent. 
That  said  plaintiff  refused  to  receive  the  said  paper,  and  the  witness 
who  carried  it  back  to  said  intestate  told  him  he  was  not  certain 
what  answer  the  said  plaintiff  made  when  he  offered  him  the  said 
paper.  Accompanying  the  said  paper,  there  were  two  affidavits, 
one  of  which  was  sworn  to  on  the  4th  of  June,  1823,  going  to  establish 
the  facts  contained  therein.  •The  plaintiff  objected  to  the 
'*''*  reading  of  these  papers,  but  the  Court  allowed  them  to  be 
read,  and  the  plaintiff  excepted. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury,  that  if 
they  should  be  of  opinion  from  the  evidence  in  the  cause,  that  the 
defendant's  intestate  had  by  his  contract  assumed  upon  himself  the 
defence  of  the  case  in  Chancery  by  Sarah  Maddox  against  William 
Morris,  (the  plaintiff,)  "so  far  as  his  Chapman's  interest  was  involved 
therein,  then  that  the  defendant's  intestate  was  absolved  from  his 
contract  with  Morris  to  repay  to  him  whatever  said  Sarah  Maddox 
might  recover  from  him  in  said  Chancery  suit,  and  expenses,  if  said 
Morris  refused  to  put  in  said  answer,  unless  they  shoidd  also  find, 
that  he  pointed  out  his  objections  to  said  answer,  at  the  time  it  was 
offered  to  him  to  be  fifed;  which  opinion  and  instruction  the  Court 
gave.  The  plaintiff  excepted,  and  the  verdict  and  judgment  being 
for  less  than  he  claimed,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Mabtin  and 
Archek,  JJ. 

Stoiiestreet^  for  the  appellant.  1.  The  Court  below  erred  in  permit- 
ting to  be  read  to  the  jury  the  copies  of  the  two  letters  from  Chap- 
man, the  intestate  of  the  appellee,  to  the  appellant.  1  FhiL  Er,  389. 
2.  That  the  answer,  prepared  and  tendered  by  the  appellant's  intes 
tate  to  Morris  the  appellee,  and  the  accompanying  affidavits,  wei-e 
inadmissible  as  evidence. 
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C,  Borsey^  for  the  appellee,  cited  Stark.  Ev.  17 ;  Do'kiglaM^  635 ;  1 
Term  Eep.  G38;  7  lb.  125;  Ghitty  on  Flea.  279,  339. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  It  appears  from 
the  evidence  in  this  cause,  that  Sarah  Ware  being  about  to  inter- 
marry with  John  Maddox,  conveyed  by  bill  of  sale,  dated  the  28th 
December,  1807,  sundry  •  negroes  to  the  plaintiff,  in  secret  ^^^ 
trust  for  her  use.  That  afterwards  it  was  agreed  that  the  '•"^ 
plaintiff  should  sell  the  negroes,  and  that  the  proceeds  should  be 
held  by  the  plaintiff  for  her  benefit.  On  the  17th  February,  1818, 
the  plaintiff  authorized  the  defendant  to  sell  the  negroes.  That  the^' 
were  accordingly  sold  for  the  net  sum  of  $1,457.  Sarah  Ware,  after 
her  iDtermarriage  with  John  Maddox,  and  alter  his  death,  instituted 
a  suit  in  the  County  Court  as  a  Court  of  Chancery,  (at  what  time 
does  not  appear,)  against  the  plaintiff,  alleging  t)ie  trust  and  sale  by 
the  plaintiff',  and  praying  that  he  might  be  compelled  to  account. 
Shortly  afterwards,  and  before  any  answer  had  been  put  in  by  the 
plaintiff,  the  defendant,  who  had  received  the  proceeds  of  the  sale  of 
the  negroes,  as  agent  of  the  plaintiff,  entered  into  a  contract  with 
the  plaintiff,  by  which  he  stipulated,  that  if  the  plaintiff  would  delay 
to  settle  with  Mrs.  Maddox,  and  let  the  case  go  on  to  final  decree, 
and  permit  him  to  retain  the  money  and  defend  the  suit,  that  he 
woald  indemnify  the  plaintiff*  against  all  loss,  that  is,  wouldrepay  to 
him  everything  which  should  be  recovered  in  that  suit,  together  with 
all  his  expenses  in  defending  the  same^  both  private  and  legal.  This 
agreement  on  the  part  of  Chapman,  appears  to  have  been  made,  on 
account  of  an  interest  he  supposed  he  had,  in  the  moneys  claimed  by 
Mrs.  Maddox  against  the  plaintiff'.  At  the  time  of  this  agreement, 
the  solicitor  of  the  plaintiff  desired  to  know  of  the  defendant  what 
he  wished  to  have  done  for  him,  in  that  case,  who  declined  to  furnish 
the  information,  but  stated  that  he  would  employ  his  own  solicitor. 
Shortly  after  this  agreement,  about  the  month  of  August,  1821,  (as 
may  be  collected  from  the  affidavit  attached  to  the  answer)  the 
plaintiff  filed  his  answer  to  the  bill  of  Mrs.  Maddox,  whereby  he 
claimed  sundry  payments  and  disbursements  from  the  funds,  arising 
from  the  sale  of  the  negroes,  which  had  been  made  at  the  solicitation 
of  the  claimant,  amounting  to  the  sum  of  $892.80,  and  professed  a 
willingness  to  pay  to  the  complainant  the  balance  of  the  proceeds  of 
sale.  Between  the  months  of  •  May  and  August,  1823,  the  ^^^ 
defendant  transmitted  to  the  plaintiff  the  draft  of  an  answer  '•^«* 
to  the  bill  of  Mrs.  Maddox,  containing  a  reiteration  of  the  answer 
which  the  plaintiff'  had  already  put  in,  and  in  addition  thereto,  a 
statement,  that  he  had  advanced  very  considerable  sums  of  money, 
at  the  request,  and  with  the  concurrence  of  the  complainant,  to  an 
amount  beyond  the  proceeds  of  sale ;  and  accompanied  the  said 
answer,  with  the  affidavits  of  two  witnesses,  verifying  some  of  the 
facts  stated  in  the  answer  thus  furnished,  as  connected  with  advances 
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by  the  defendant.  This  answer  the  plaintiff  not  only  refused  to 
accept,  but  to  examine.  In  the  month  of  November,  1823,  Morris, 
the  plaintiff,  filed  a  supplemental  answer  to  the  bill  of  Mrs.  Maddox, 
in  which  he  set  out  in  part  only  the  defence  of  the  defendant,  a.s 
set  out  in  his  answer  which  he  had  furnished.  And  the  Chancery 
suit  was  set  down  for  hearing  at  June  Term,  1824,  when  a  decree 
passed  against  Morris,  for  the  sum  of  $654.20.  It  was  further  proved, 
that  the  plaintiff  gave  the  defendant  notice  of  the  decree  against  him, 
and  that  he  was  about  to  pay  the  same,  and  that  if  he  wished  to  take 
any  measure  to  arrest  the  payment,  that  was  the  proper  time.  The 
defendant  in  addition,  offered  in  evidence  copies  of  two  letters,  the 
one  dated  the  4th  of  May,  1823,  and  the  other  dated  the  29th  of 
June,  1824,  twenty  days  after  the  decree,  first  having  offered  evidence 
of  a  notice  to  produce  them.  The  admission  of  these  letters  in  evi- 
dence, constitutes  the  first  objection  to  the  opinion  of  the  County 
Court,  It  would  have  undoubtedly  have  been  competent  for  Chap- 
man, to  have  given  evidence  that  he  had  apprised  the  plaintiff  of  the 
nature  and  character  of  the  defence,  which  he  desired  should  be  made 
to  the  suit,  and  to  have  informed  him  of  the  sources  by  which  he 
meant  to  establish  such  defences,  so  as  to  enable  the  plaintiff  by  re- 
sorting to  such  evidence,  to  ascertain  if  he  could  be  justified  in  put- 
ting in  such  an  answer  as  was  desired.  A  letter  giving  such  infor- 
mation would  have  been  admissible.  But  the  letter  of  the  4th  of 
-  May,  1823,  is  not  of  this  character.  ,  It  is  a  letter  only  appeal- 
'^^'*  ing  *  to  the  plaintiff's  knowledge,  that  he  had  expended  at 
the  request  of  Mrs.  Maddox  a  considerable  sum,  and  abusing  him 
for  the  answer  he  had  filed.  It  is  true,  he  says,  that  he  can  estab- 
lish the  facts,  which  he  alleges  are  within  the.  plaintiff's  knowledge, 
but  he  does  not  point  to  the  persons  who  would  prove  them.  This 
letter  was  therefore  not  calculated  to  enable  the  plaintiff  to  comply 
on  his  part  with  the  agreement.  It  gave  him  no  further  information^ 
as  it  admits,  than  what  he  had.  The  second  letter  we  think  is  still 
more  objectionable.  It  was  written  after  the  decree,  when  the  con- 
tract between  the  parties  was  either  fulfilled  or  violated.  After  such 
a  period  nothing  which  either  party  might  say  in  relation  to  the 
matter,  could  be  evidence  for  himself.  The  Court  below  permitted 
the  defendant  to  read  in  evidence  the  answer  furnished  by  the  de- 
fendant to  the  plaintiff,  to  be  filed  as  the  plaintiff's  answer  to  the 
bill ;  and  also  permitted,  as  appears  by  the  last  bill  of  exceptions  in 
the  record,  two  depositions  to  be  read  to  the  jury  which  had  accom- 
panied the  answer — in  this  we  think  the  Court  were  right.  It  was 
competent  for  the  defendant  to  show  that  the  plaintiff  had  failed  to 
(*omply  with  his  contract,  in  refusing  to  permit  him  to  defend  the 
suit,  and  if  he  had  supplied  him  with  a  proper  answer,  supported  by 
such  proofs,  as  would  furnish  the  plaintiff  with  a  reasonable  ground 
to  believe  the  facts  stated  in  the  answer  to  be  true,  he  was  bound  by 
the  spirit  of  his  contract  to  have  accepted  and  filed  it,  or  to  have  put 
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in  an  answer,  contaming  in  substance  the  same  defence.  And 
whether  snch  answer  was  furnished  and  such  proofs  given,  as  would 
lay  Ruch  a  reasonable  ground,  was  a  question  of  fact  for  the  jury,  and 
could  ouly  be  proved  by  exhibiting  to  the  jury  the  answer  itself  and 
the  proofs  offered.  They  were  not  offered  with  any  other  view,  nor 
could  they  be.  They  were  no  evidence  to  the  jury  of  the  truth  of 
any  fact  therein  stated,  but  only  evidence  to  shew  that  Chapman  had 
offered  to  defend,  and  his  defence  was  such,  as  ought  to  have  been 
accepted,  or  filed  in  the  cause  by  the  plaintiff.  The  direction  of  the 
•Court  in  relation  to  the  contract,  turns  altogether  on  the  ^^^ 
plaintiff's  obligation  to  point  out  objections  to  the  answer  fur-  ^^^ 
Dished,  if  he  did  not  think  proper  to  accept  it.  We  however  have 
taken  a  different  view  of  the  duties  of  the  parties  under  this  contract. 
Chapman  was  to  be  allowed  to  defend  the  suit,  but  it  could  only  be 
done  through  the  intervention  of  the  plaintiff.  If  Chapman  had  fur- 
nished an  answer,  supported  by  such  proofs  as  would  give  the  plain 
tiff  reasonable  grounds  for  believing  the  truth  of  the  facts  he  stated, 
the  plaintiff'  was  bound  to  have  accepted  it,  or  to  have  filed  an  answer 
containing  in  substance  the  defence  it  set  up,  and  could  not  discharge 
himself  from  such  obligation  by  stating  objections  to  it.  The  com- 
pliance of  Chapman  with  his  contract  was  solely  to  be  determined, 
by  the  character  of  the  defence  made  and  offered.  If  that  was  of 
the  description  above  mentioned,  and  it  had  been  rejected,  the  de- 
fendant would  have  been  absolved  from  his  contract,  unless  the 
plaintiff  had  himself  filed  an  answer,  containing  the  substantial 
defences  set  up  in  the  rejectM  answer.  Although  the  answer  fur- 
nished had  not  been  accepted,  still  Chapman  would  have  been  bound 
if  the  plaintiff  had  put  in  an  answer  containing  in  substance  the  de- 
fence of  the  defendant.  If  this  proposition  be  true,  and  we  think  it 
cannot  be  denied,  it  conclusively  shows  that  the  opinion  of  the  Court 
below  in  this  respect  was  erroneous,  for  then  he  might  have  rejected 
the  answer,  have  assigned  no  reasons,  yet  by  putting  in  an  answer 
in  his  own  way,  but  containing  the  substance  of  the  rejected  answer, 
might  still  have  held  the  defendant  to  his  contract.  The  directions 
of  the  Court  appears  to  be  bottomed  on  the  hypothesis,  that  the 
answer  was  such,  as  the  plaintiff  could  not  put  in ;  and  if  the  prayer 
had  been  so  framed,  we  should  not  have  objected  to  the  directions 
given,  in  the  form  in  which  they  were,  to  the  jury.  For  if  the  defend- 
ant, endeavoring  to  comply  with  his  contract,  had  furnished  an 
answer  which  the  plaintiff'  in  his  conscience  could  not  put  in,  good 
faith  on  his  part  would  se6m  to  have  demanded,  that  he  should  have 
•  pointed  out  his  objections  and  difficulties  to  the  defendant,  ^^^ 
that  he  might  have  been  enabled  so  to  shape  his  defence,  that  ^^^ 
the  plaintiff  could  conscientiously  have  made  it.  It  has  been  stated 
that  it  would  have  been  competent  for  the  plaintiff'  after  having  re- 
jected the  answer,  to  have  held  the  defendant  to  his  responsibilities 
under  the  contract,  provided  he  had  filed  an  answer  himself,  cover- 
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mg  iu  substance,  the  defence  which  the  defendant  desired  should  b& 
made,  and  it  has  been  urged  in  the  argument  that  this  has  been 
done.  But  a  reference  to  the  supplemental  answer  will  show,  that  it 
did  not  cover  the  defence  which  the  defendant  had  set  up. 

Judgment  reversed^  and  procedendo  awarded. 


Keplingeb  vs.  Griffith. — June,  1830. 

Where  the  agent  of  an  endorsee,  the  holder  of  a  promissory  note,  called 
upon  the  maker  for  the  payment  of  the  note,  and  the  maker  offered  to 
pay  the  same  in  goods,  which  the  agent  declined  receiving,  having 
authority  only  to  accept  money,  it  is  unnecessary  in  an  action  upon  the 
note  to  prove  either  the  hand- writing  of  the  make^or  previous  endorser; 
as  the  offer  to  pay  the  agent,  amounted  to  an  admission  that  everything 
had  been  done  necessary  to  the  endorser's  right  to  receive  the  money; 
that  there  was  no  objection  to  his  paying  the  note,  and  superseded  the 
necessity  of  further  proof,  (a) 

In  an  action;  by  the  endorsee  against  the  maker  of  a  promissory  note,  nego- 
tiated before  maturity,  evidence  that  a  few  days  before  the  institution  of 
the  suit,  the  witness  spoke  to  the  defendant  on  the  subject  of  the  note, 
when  the  defendant  said  he  could  not  pay  it,  that  the  payee  of  the  note 
had  charged  him  too  much,  that  some  discount  must  be  taken  from  the 
note,  and  that  be  must  see  the  payee  on  the  subject;  that,  however,  he 
would  think  of  it,  and  if  witness  would  call  at  his  store  in  a  few  days, 
he  would  say  more  about  it:  that  shortly  after  witness  did  call,  when 
defendant  said  he  was  going  to  P.  when  he  would  see  the  payee,  until 
then  he  could  do  nothing  further,  is  a  sufficient  answer  to  the  plea  of 
limitations.  (&) 

Appeal,  from  Baltimore  County  Court.  Assumpsit,  by  the  holder, 
the  second  endorsee,  against  the  maker  of  a  promissory  note,  dated 
oo*y  March  the  10th,  ♦  1819,  payable  four  months  after  dat«,  for 
♦®  •  $188.87.  The  writ  issued  on  the  31st  of  July,  1824.  The  de- 
claration contained  a  count  on  the  note,  and  for  money  had  and  re- 
ceived. The  defendant  pleaded — 1st.  7ton  assumpsit.  2d.  non  as- 
sumpsit infra  tres  annos — and  3d.  a^tio  non^  <&c.  to  which  issues  were 
taken. 

At  the  trial  the  plaintiff  offered  in  evidence  the  following  promis- 
sory note,  with  the  several  endorsements  thereon.  "$188.87J.  Bal- 
timore, March  10th,  1819.  Four  months  after  date,  I  promise  to  pay 
to  John  Kiems,  or  order,  the  sum  of  on^hundred  and  eighty-eight 
dollars  and  eighty-seven  cents,  for  value  received. 

"  Samuel  Keplingeb." 


(a)  Cf.  Beck  vs.  Thompswi,  4  H.  &  J.  428,  note. 

(h)  Approved  in  Brookes  vs.  Chesley,  4  Gill,  208;  Carter  vs.  Cross^  7  Gill, 
48;  Ellicott  vs.  Nichols.  7  Gill,  99;  MitcJiell  vs.  Sellman,  5  Md.  388;  Bujjington, 
TS.  Davis^  83  Md.  514.     See  Oliver  vs.  Oray,  1  H.  &  G.  144,  note. 
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(Endorsed.)  "  Pay  the  con  tents  to  C.  E.  Chevalier,  or  order,  John 
Kiems."  "  Pay  the  contents  to  Caleb  Griffith,  or  order,  C.  E.  Che- 
valier." 

And  further  offered  e\idence  that  said  note  was  forwarded  to  wit- 
ness by  the  plaintiff,  before  it  was  at  maturity,  by  whom  it  was 
placed  in  bank  for  collection.  Said  note,  however,  not  being  paid, 
witness  afterwards  called  several  times  on  defendant  for  payment, 
and  was  offered  payment  in  goods,  particularly  steel  watch  chains, 
bat  witness  having  no  authority  to  accept  anything  in  payment  but 
money,  declined  taking  them ;  the  aforesaid  transactions  took  place 
before  the  year  1821.  Subsequently  to  this  period,  that  is  to  say,  a 
few  days  preceding  the  institution  of  this  suit,  the  witness  met  the 
defendant  in  one  of  the  streets  of  the  City  of  Baltimore,  and  ad- 
dressed him  on  the  subject  of  the  aforesaid  note,  when  the  defendant 
said  he  could  not  pay  the  said  note ;  that  Mr.  Chevalier  had  charged 
him  too  much,  and  that  some  discount  must  be  taken  from  the  note, 
and  that  he  must  see  Mr.  Chevalier  on  the  subject.  Defendant, 
however,  said  he  would  think  of  it,  and  if  witness  would  call  at  de- 
fendant's store  in  a  few  days,  he  would  say  more  about  it;  that 
shortly  afterwards  witness  did  call,  when  defendant  said  he  was 
going  to  Philadelphia  in  a  few  days,  when  he  would  see  Mr.  Cheva- 
lier; nntil  then  he  could  do  nothing  further.  Upon  the  foregoing 
pleadings  •  and  testimony,  the  defendant  moved  the  Court  for  ^^^ 
their  opinion  and  direction  to  the  jurj',  that  the  plaintiff  was  '•^^ 
not  entitled  to  recover — Because,  First.  The  making  of  the  note  in 
question  by  the  defendant,  and  the  several  endorsements  thereon 
have  not  been  duly  proved  on  the  part  of  the  plaintiff,  nor  any  evi- 
dence thereof  given.  Second.  A  new  promise  within  three  years 
before  the  commencement  of  this  suit  to  pay  the  said  note  by  the 
defendant,  so  as  to  remove  the  bar  of  limitations  insisted  on  in  his 
second  and  third  pleas,  has  not  been  proved,  nor  any  evidence 
thereof  given.  Third.  No  evidence  has  been  given  on  the  part  of 
the  plaintiff',  that  he  did  take,  or  offered  to  take  any  discount  from 
the  said  note,  or  otherwise  perform  the  condition  on  which  the  sup- 
posed new  promise  was  made.  Which  opinion  and  direction  the 
Court  [HiiNSON,  A.  J.]  refused  to  give,  but  were  of  opinion  and  so 
directed  the  jury,  that  if  the  jury  believed  the  witness,  the  plaintiff 
was  entitled  to  recover.  The  defendant  excepted,  and  the  verdict 
and  jadgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eaele,  Maetin, 
Stephen,  and  Dobsby,  JJ. 

Williams  (District  Atty.  U.  S.)  for  the  appellant,  cited  ♦!  „^^ 
Camb.  Rep.  100 ;  Peak.  Evid.  220 ;  Sidford  vs.  Chambers,  2  '**'*' 
8erg.  &  Low.  ^10;  Smith  vs.  Chester ,  1  Term  Rep.  654;  Oliver  vs. 
Oray,  1  H.  d;  O.  214,  216,  218,  219 ;  Wetsell  vs.  Bussard,  11  Wheat. 
309,  310;  BeU  vs.  Morrison,  1  Peters,  351;  Roosevelt  vs.  MarJc,  6 
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Johns.  Ch,  290  ;  Sands  vs.  Oelson^  15  Johns,  511 ;  Sluhy  vs.  Champlin^ 
4  Johns.  469,  (note  B.;)  Harrison^ s  Indexy  67:  A* Court  vs.  Cross,  3 
Bingham,  329;  2  JBarw.  cfc  AZd.  769;  4.  Maul.  iSb  Selw.  157;  iS^r« 
vs.  McCarthy,  3  JBarn.  d^  A/<i.  626;  Hellings  vs.  ^Aatc,  7  Tawn^.  608; 
2  jffarr.  Index,  925;  4  Bingham,  105;  J6.  303;  6  JBam.  and  Cre«. 
603. 

Johnson,  for  the  appellee.  1.  The  conversation  which  first  took 
place  between  the  witness  and  the  defendant  was  certainly  evidence 
for  the  jury,  and  if  true,  entitled  the  plaintiff  to  a  verdict.  A  pro- 
mise to  pay  a  note  after  it  is  due,  amounts  to  proof  of  everything, 
which  otherwise  the  party  would  be  bound  to  prove.  Jones  vs.  Mar- 
gan,.  2  Camp.  Rep.  474 ;  Sidford  vs.  Chambers,  2  Serg.  <j&  Law.  410 ; 
Chitty  on  Bills,  410,  (Ud.  1819 ;)  Lundie  vs.  Robertson,  7  Uast,  231 ; 
1  WJieat.  Selw.  279;  Sa/iind.  Flea.  &  Uv.  337.  On  the  question  of 
limitations,  he  referred  to  Oliver  vs.  Gray,  1  H.  dt  O.  204. 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  This  suit 
was  brought  on  a  promissory  note,  given  by  the  appellant  to  John 
Kieras,  who  endorsed  it  to  C.  E.  Chevalier,  by  whom  it  wa«  endorsed 
to  the  appellee,  in  a  regular  course  of  negotiation,  before  it  was  at 
maturity.  The  pleas  of  non  assumpsit,  non  assumpsit  infra  tres  annas, 
and  a>ctio  non,  dtc.  were  put  in,  on  which  issues  were  taken.  The 
Judge  here,  after  referring  to  the  evidence  contained  in  the  bill  of 
4^g^g^  exceptions,  stated,  that  upon  the  pleadings  and  •  testimony, 
^""  the  appellant  moved  the  opinion  and  direction  of  the  Court 
to  the  jury,  that  the  appellee  was  not  entitled  to  recover,  on  three 
grounds.  First,  that  the  making  of  the  note  by  him,  and  the  several 
endorsements  thereon,  had  not  been  proved,  nor  any  evidence  thereof 
given.  Second,  that  a  new  promise  by  the  appellant,  within  three 
years  before  the  commencement  of  the  suit  to  pay  the  note,  so  hb  to 
remove  the  bar  of  limitations  insisted  on  in  his  second  and  third 
pleas,  had  not  been  proved,  nor  any  evidence  thereof  given.  Third, 
that  no  evidence  had  been  given  on  the  part  of  the  appellee,  that  he 
took,  or  offered  to  take  any  discount  from  the  note,  or  otherwise 
perform  the  condition  on  which  the  supposed  new  promise  was  made. 
Neither  of  these  objections  to  the  right  of  the  appellee  to  recover 
was  sustained ;  but  the  Court  before  which  the  cause  was  tried,  was 
of  opinion,  and  so  instructed  the  jury,  that  the  ap[)el]ee  was  entitled 
to  recover,  if  they  believed  the  witness ;  in  which  we  concur  with 
that  Court.  As  to  the  first  point,  the  suit  was  against  the  appellant 
as  the  maker  of  the  note,  the  execution  of  which  was  a  matter  within 
his  own  knowledge ;  and  surely  his  offer  to  pay  it,  when  called  upon 
after  it  became  due,  was  sufficient  evidence  of  his  signature,  a  suffi- 
cient admission  that  he  was  the  maker  of  it.  The  several  endorse- 
ments by  which  it  came  to  the  hands  of  the  appellee,  being  set  oat 
in  the  declaration,  it  became  necessary  at  the  trial  to  prove  them; 
and  as  it  is  not  to  be  supposed  thftt  the  appellant  would  have  paid  it 
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to  any  one  whom  he  did  not  know  to  be  entitled  to  receive  it,  his 
offer  to  pay  it  to  the  agent  of  the  appellee,  was  a  sufficient  admission 
of  the  endorsements,  and  of  the  appellee^s  right  to  receive  it.  It 
amounted  to  an  admission  that  everything  had  been  done  necessary 
to  the  appellee's  right  to  receive  it,  and  that  there  was  no  objection 
to  his  paying  the  note,  and  superseded  the  necessity  for  further 
proof.  Sidford  and  another  vs.  Chambers j  2  Serg.  db  Lowb.  410.  In 
Jones  vs.  Morgan,  2  Camb.  Rep.  474,  which  was  an  action  against  the 
drawer  of  a  bill  of  exchange,  dishonored  *  for  non-payment  q^^ 
after  being  accepted,  it  was  decided  that  though  it  was  un-  «*W1 
necessary  to  have  stated  the  acceptance  in  the  de(}laration,  yet  as  it 
was  stated  it  must  be  proved ;  but  that  a  promise  to  pay  after  the 
bill  became  due,  was  a  sufficient  admission,  as  well  of  the  acceptance 
as  of  the  hand-writing  of  the  defendant.  The  same  principle  will  be 
found  in  Lundie  vs.  Robertson,  7  Uast,  231. 

As  to  the  second  point,  in  Oliver  vs.  Oray,  1  H.  &  0.  204,  it  was 
raled  by  this  Court,  that  an  acknowledgment  of  the  debt,  with  a 
naked  refusal  to  pay,  or  a  refusal  accompanied  with  an  excuse  for 
not  paying  it,  which  in  itself  implies  an  admission  that  the  debt  re- 
mains due,  and  furnishes  no  real  objection  to  the  payment  of  it,  is 
sufficient  to  take  a  case  out  of  the  Statute  of  Limitations.  Now  this 
is  just  that  case.  The  offer  to  pay  the  note  was  not  proved  to  have 
been  made  within  three  years  before  the  bringing  the  suit ;  but  the 
making  of  it  by  the  api)ellant,  and  the  several  endorsements  upon  it, 
being  established,  his  saying  when  spoken  to  on  the  subject,  only  a 
few  days  before  the  suit  was  instituted,  ^^  that  he  could  not  pay  it, 
that  Chevalier  had  charged  him  too  much,  and  some  discount  must 
betaken  from  it;  and  that  he  must  see  Mr.  Chevalier  on  the  sub- 
ject," was  a  clearly  implied  admission  that  the  debt  remained  due 
and  unpaid,  and  the  excuse  alleged  for  not  paying  it,  furnished  no 
real  objection  to  the  payment  of  it,  if  true.  The  note  came  to  the 
hands  of  the  appellee  by  endorsement  in  a  regular  course  of  negotia- 
tion, and  if  the  suit  had  been  brought  within  three  years,  it  would 
have  been  no  defence  to  the  action,  that  Chevalier  had  charged  the 
appellant  too  much,  for  it  would  seem  to  have  been  given  on  account 
of  some  transaction  with  Chevaher;  and  the  admitted  continuing 
existence  of  the  debt,  carried  with  it  the  assumption  raised  by  the 
law.  And  as  to  the  third  point,  that  the  appellee  had  offered  no  evi* 
deuce  that  he  took,  or  offered  to  take  any  discount  from  the  note,  it 
is  answered  by  saying,  that  he  was  under  no  obligation  to  make  any 
discount.  The  appellant  was  entitled  to  no  ♦discount  as  q^^ 
against  him ;  nor  against  any  body  else,  as  far  as  appears,  for  ^^^ 
there  is  no  evidence  in  the  record  on  the  subject.  And  even  if  he 
could  have  been  entitled  to  a  deduction  from  the  amount  of  the  note, 
in  a  suit  between  him  and  Chevalier,  there  is  no  pretence  for  saying 
that  the  note  was  subject  to  the  same  deduction  in  the  hands  of  the 
appellee.  Judgment  affirmed. 
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Davis  vs,  Leab. — June,  1830. 

This  Court,  since  the  Act  of  1825,  ch.  117,  so  far  as  regards  the  common  law 
cases,  is  strictly  an  Appellate  Ck)urt,  deciding  every  cause  upon  the  ques- 
tion submitted  below,  and  upon  none  other. 

So  where  after  the  evidence  had  been  all  offered  in  the  County  Court,  the 
defendant  prayed  the  Court  to  instruct  the  jury,  that  the  plaintiff  was 
not  entitled  to  recover,  and  the  Court  gave  the  instruction,  but  the 
record  did  not  show  the  point  upon  which  that  Court  acted,  this  Court 
can  neither  reverse  nor  affirm — in  such  case  the  appeal  must  be  dis- 
missed, (a) 

L.  upon  an  award  in  his  favor,  wrote  the  following  order:  ^^  M.  will  please 
pay  D.  or  order,  the  above  award  of  $289,  with  interest,  which  sum  I 
guarantee  to  said  D.  for  value  received,  this  10th  September,  1822,  L.^' 
In  October,  1822,  D.  presented  the  order  to  M.  which  was  not  paid.  In 
August,  1824,  he  obtained  judg^nent  upon  the  award  against  M.  who  at 
that  time  was  and  ever  since  has  been  insolvent.  In  November,  1823,  D. 
informed  L.  of  M's  failure,  and  required  payment  of  L.  which  was 
refused.    In  June,  1824,  D.  sued  L. — Held^  that  he  could  not  recover. 

Per  Fbede^ck  County  COuirr. 

• 

Appeal  from  Frederick  County  Court.  This  was  an  action  of  as- 
sumpsit commenced  on  the  28th  of  June,  1824,  by  the  appellant, 
Ignatius  Davis,  against  the  appellee,  Jacob  Leab,  on  a  guarantee. 
The  defendant  pleaded  non  (Msumpsit 

1.  At  the  trial  the  plaintiff  offered  in  evidence  the  following  award, 
and  the  order  and  guarantee  thereunder  written.  ''We,  the  sub- 
QnQ  scribers,  arbitrators  appointed  by  •Jacob  Leab  and  Ezra 
43ifi3  Mantz,  in  the  settlement  of  accounts,  of  Jacob  Leab  against 


(a)  Approved  in  Bayne  vs.  SuU^  1  Md.  86;  Tyson  vs.  Shuey^  5  Md.  558;  JR, 
R.  Co.  vs.  Carter,  59  Md.  311.  Cf.  Leopard  vs.  Canal  Co.  1  Gill,  227.  A 
prayer, ''  that  upon  the  pleadings  and  all  the  evidence  in  the  cause,  the  plain- 
tiff is  not  entitled  to  recover,^ Ms  entirely  too  general.  No  question  upon 
such  prayer  can  be  raised  in  the  Appellate  Court.  It  is  quite  different  from 
the  ordinary  prayer  or  instruction,  that  there  is  no  evidence  legally  sufflcietit 
upon  which  the  plaintiff  can  recover,  or  that  there  is  no  legally  sufficient  evi- 
dence of  a  particular  fact.  By  such  instruction  the  point  decided  is  simply 
the  legal  insuffieieiicy  of  the  evidence  to  be  considered  by  the  jury.  R,  R. 
Co,  vs.  Carter^  supra.  Rule  4,  of  the  Court  of  Appeals  provides  that  ''  in  no 
case  shall  the  Court  of  Appeals  decide  any  point  or  question  which  does  not 
plainly  appear  by  the  record  to  have  been  tried  and  decided  by  the  Court 
below;  and  no  instruction  actually  given,  shall  be  deemed  to  be  defective,  by 
reason  of  any  assumption  therein,  of  any  fact  by  the  said  Court,  or  because 
of  a  question  of  law  having  been  thereby  submitted  to  the  jury,  unless  it 
appear,  from  the  record,  that  an  objection  thereto  for  such  defect,  was  taken 
at  the  trial;  nor  shall  any  question  arise  in  the  Court  of  Appeals  as  to  the 
insufficiency  of  evidence  to  support  any  instruction  actually  granted,  unless 
it  appear  that  such  question  was  distinctly  made  to,  and  decided  by  the 
Court  below." 
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Francis  Eitchie,  from  the  commencement  to  the  last  date  of  the  ac- 
coant ;  do  award  that  Ezra  Mautz  pay  anto  Jacob  Leab,  or  order^ 
thirty  days  from  the  date  hereof  $289  current  money,  being  the  bal- 
ance we  have  allowed  dae  Jacob  Leab,  on  the  accounts  of  Francis 
Bitchie :  witness  our  hands,  this  30th  of  May,  1820.  Isaac  Mantz, 
Ns.  Turbatt."  '*Mr.  Ezra  Mantz  will  please  to  pay  Iguatius  Davis, 
or  order,  the  above  award  of  $289  with  interest.  Which  sum  I  guar- 
anteed to  said  Davis,  for  value  received,  this  10th  of  September,  1822. 
Jacob  Leab."  Having  first  proved  that  Jacob  Leab  the  defendant, 
signed  and  delivered  the  same  to  the  plaintiff,  at  the  time  it  bears 
date.  The  plaintiff  further  proved,  that  after  the  delivery  to  him  of 
{^aid  award  and  order,  he  called  on  Ezra  Mantz,  the  person  therein 
named,  for  payment  of  said  award,  some  time  in  the  month  of  Octo- 
ber, 1822,  who  promised  to  do  so,  as  soon  as  he  could  get  money 
enough  for  that  purpose.  That  the  said  Ezra  Mantz  failing  to  pay 
the  amount  of  said  award  and  order  to  the  plaintiff,  he  instituted 
suit  against  him  in  Frederick  County  Court,  to  October  Term,  1823, 
upon  which  he  obtained  judgment  at  August  Term,  1824,  for  the 
amount  thereof.  He  further  proved,  that  at  the  time  said  judgment 
was  obtained,  and  ever  since,  the  said  Mantz  was,  and  still  is  insolv- 
ent. That  on  the  first  day  of  November,  1823,  the  plaintiff  called 
on  the  defendant  and  informed  him  of  the  failure  of  said  Mantz  to 
pay  to  him,  the  said  award  and  order,  and  demanded  payment  thereof 
from  the  defendant,  who  refused  to  pay  the  same,  and  thereupon 
this  suit  was  instituted.  The  defendant  then  prayed  the  Court  to 
instruct  the  jury,  that  upon  the  evidence  offered  by  the  plaintiff',  he 
is  not  entitled  to  recover.  Which  instruction  the  Court,  [Shrivee, 
and  Th.  Buchanan,  A.  JJ.]  gave.  The  plaintiff  excepted,  and  the 
verdict  and  judgment  being  for  the  defendant,  the  plaintiff  prose- 
cuted the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eaele,  Mae- 
tin,  Stephen,  and  Aecheb,  JJ. 

F.  A.  Schley,  for  the  appellant,  cited  Cutter  vs.  Poicell,  6  Term  Rep. 
320;  Cotes  vs.  Night,  3  Term  Rep.  344;  Wright  vs.  Sampson,  6  Ves. 
734;  Bank  of  New  York  vs.  Livingston,  2  Johns,  Cases,  409;  Nelson 
vs.  Dubois,  13  Johns.  Rep.  175 ;  Murray  vs.  King,  7  Serg.  and  Low.  57; 
(5  Barns.  <fr  -4.W.  165 ;)  Campbell  vs.  Butler,  14  Johns.  Rep.  349 ;  Till- 
man vs.  Wheeler,  17  Johns.  326;  Allen  vs.  Rightmere,  20  Johns.  365; 
CumpsUm  vs.  M^Nair,  1  Wend.  457 ;  King  vs.  Baldwin,  1  Johns.  Ch. 
559;  *  Biglow^s  IHg.  638;  Upham  vs.  Prince,  12  Massa.  16.         onR 

Palmer,  for  the  appellee,  contended,  1.  That  the  contract  «*^^ 
on  which  the  suit  was  brought,  was  to  be  \iewed  as  an  accepted  bill 
of  exchange,  payable  on  demand.  To  constitute  a  bill  of  exchange 
no  form  of  words  is  necessary ;  it  is  sufficient,  if  there  be  a  direction 
to  the  drawee  to  pay  the  money  to  the  payee.  Chitty  on  Bills,  53. 
2.  No  time  of  payment  being  expressed,  it  was  payable  on  demand. 
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Chitty  on  Bills.  345 ;  Orade  vs.  N.  Y,  Ins.  Co.  8  Johns.  Rep.  189 ; 
Jackson  vs.  Ketchunij  lb.  374.  3.  Being  payable  on  demand,  it  should 
have  been  presented  in  a  reasonable  time,  and  notice  of  non-pay- 
ment given.  Chitty  on  Bills,  446 ;  Darhishire  vs.  Parker,  6  East  Rep.  4, 
9 ;  2  Caine^Sj  369 ;  Cruger  vs.  Armstrong  and  BamwaU,  3  Johns.  Ca^es, 
6.  4.  Every  endorsement  contains  in  itself  a  guarantee  by  legal 
operation.  Hollrow  vs.  Wilkins,  1  Barn,  and  Cres.  10;  Chitty  on  Bills, 
265 ;  Nicholson  vs.  Oonthet,  2  H.  Black.  609 ;  Philips  vs.  Astling  et  al. 
2  Taunt  206 ;  Fell  on  Gua.  1 ;  2  Stark.  JEv.  258 ;  Warrington  vs.  Fur 
bor,  8  Fast,  245;  9  jSen/.  aw(i  Rawle,  198;  6  Connect.  81,  (^Tew?  Series;) 
Bridges  vs.  Berry,  3  Taunt.  130;  3  JlfauL  and  ^e?tr.  362;  Bayly  on 
Bills,  *1SS]  Mitchell  vs.  l>aW,  2  J3.  cfc  ff.  175;  4  Conn.  i^ep. 
oOo  244 ;  2  Catne'»  i^^.  345 ;  Frenches  Executrix  vs.  JBanfc  of  Co- 
lumbia, 4  Cranch,  161 ;  Philips  vs.  Astling  et  al.  2  Taunt  206 ;  2  Conn, 
i^ep.  424.  5.  But  if  this  is  to  be  considered  as  an  assignment  of  the 
award  mentioned  in  the  order,  still  it  was  necessary  to  use  due  dili- 
gence, and  prove  insolvency  in  the  party  by  whom,  according  to  the 
award,  the  money  was  to  be  paid.  Parrott  vs.  Oibson,  1  H.dk  J.  398; 
Boyer  vs.  Turner^s  Adm%  S  H.  dk  J.  285 ;  2  Wash.  Va.  Rep.  113 ;  2 
Call.  Rep.  497;  2  Henn.  and  Munf.  113,  (note;)  2  Wilson,  258;  Clark 
vs.  Young  and  Co.  1  Cranch,  181;  16  Serg.  and  Ratcle^  79.  6.  If  this 
is  no  bill  of  exchange,  then  it  is  a  promise  to  pay  the  debt  of  an- 
other ;  and  if  so,  the  consideration,  as  well  the  promise,  must  be  in 
writing.  Elliott  vs.  Giese,  1  E.&  J.  457;  Wain  vs.  Walters,  5  East, 
10;  Keonardw^.  Bredenburg,  8  Johns.  29;  Fell  on  Qua.  337;  Chitty  on 
Bills,  5. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  The  Act  of  1825, 
ch.  117,  had  for  its  object  the  prevention  of  the  reversal  of  judgments, 
unless  upon  the  very  questions  submitted  to  the  tribunals  below  ;  and 
was  intended  to  remedy  the  evils  flowing  from  the  raising  of  points 
above,  and  assigning  the  same  for  error,  which  were  never  agitated 
below,  and  which,  if  they  had  been,  could  easily  have  been  remedied 
by  amendment  of  the  pleadings,  or  otherwise,  but  which  remedy  was 
entirely  lost  to  the  party  after  the  cause  was  in  the  Appellate  Court. 
The  Legislature  intended  to  make  this  Court,  so  far  as  regarded 
the  common  law  cases,  strictly  an  Appellate  Court,  deciding  every 
oanse  upon  the  questions  submitted  below,  and  upon  none  other.  If 
general  prayers  are  allowable,  it  is  obvious  that  the  mischiefs  in- 
tended to  be  remedied  by  the  Act  will  not  at  all  be  obviated,  because 
^  upon  a  general  prayer,  it  is  impossible  •  to  ascertain  from  the 
oU7  record,  the  point  which  was  pi'esented  to  the  Court  lielow,  and 
upon  which  they  decided,  and  we  should  be  perpetually  discussing 
and  deciding  points,  which  may  or  may  not  have  been  acted  on  in 
the  subordinate  Courts.  The  record  here  does  not  show  the  point 
upon  which  the  Court  acted ;  in  such  a  case,  we  can  neither  reverse 
nor  affirm,  but  to  effectuate  the  objects  of  the  Legislature,  we  can 


!       I 
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dismiss  the  appeal,  it  being  their  intention,  not  that  we  should  in 
such  a  ease,  continue  the  cause  on  our  docket  without  the  power  of 
action,  but  that  we  should  not  entertain  the  appeal,  unless  the  record 
showed  the  point  appealed  from.  In  this  view  of  the  Act  of  Assem- 
bly, and  of  the  prayer  in  this  cause,  it  follows  that  the  appeal  must 
be  dismissed.  Appeal  dismissed. 


W ATKINS  vs.  Habwood  et  al. — June,  1830. 

W.  in  Ifarch,  1827,  filed  a  bill  against  the  administrators  of  H.  who  died  in 
1826,  for  an  account  and  distribution  of  his  personal  estate.  After  the 
coming  in  of  the  answers,  and  the  cause  had  been  referred  to  the  audi- 
tor, the  administrators  filed  with  the  auditor,  as  a  set-off  to  W^s  claim 
for  a  distributive  share,  a  mortgage,  from  her  to  the  deceased  of  per- 
sonal proi)erty  to  secure  the  payment  of  a  debt,  containing  a  covenant 
for  its  payment  on  or  before  the  1st  January,  1810.  Hdd^  that  the  plea 
of  limitations  was  a  bar  to  this  mortgage. 

By  the  Act  of  1715,  ch.  23,  the  Act  of  Limitations  of  this  State  the  recovery 
of  a  debt  due  by  specialty  is  barred  after  a  lapse  of  twelve  years. 

It  is  a  settled  principle  that  Chancery  follows  the  law;  and  acting  in  obedi- 
ence to  the  statute,  the  plea  of  limitations  is  as  available  in  equity  as  at 
law,  in  relation  to  the  same  subject-matter,  (a) 

Appeal  from  the  Court  of  Chancery.  The  bill  which  was  filed  in 
this  case  by  the  appellant,  Ann  Watkins,  and  others,  representativea 
of  Benjamin  Harwood,  deceased,  on  the  14th  of  March,  1827,  against 
the  •  appellees,  Bichard  Harwood  of  Thomas,  and  Henry  H.  ^^^ 
Harwood,  administrators  of  the  said  Benjamin  Harwood,  and  «*^^ 
others,  was  for  an  account  and  distribution  of  the  personal  estate  of 
Benjamin,  who  departed  this  life,  as  stated  in  the  bill,  some  time  in 
the  month  of  January,  or  February,  1S26,  intestate.  Upon  the  com- 
ing in  of  the  answers,  the  Chancellor  at  July  Term,  1827,  passed  an 
interlocutory  decree,  referring  the  case  to  the  auditor,  with  directions 
among  other  things,  to  state  ^'an  account  of  the  personal  estate  of 
the  said  Benjamin  Harwood  in  the  hands  of  his  administrators,  and 
distributing  the  same  amongst  those  entitled."  After  the  case  had 
been  so  referred  to  the  auditor,  the  administrators  of  the  said  Benja- 
min Harwood,  filed  a  certified  copy  of  a  mortgage  «ftom  the  said  Ann 
Watkins  to  the  said  Benjamin  Harwood,  dated  February  27th,  1809, 
of  sundry  personal  property,  consisting  of  negroes,  horses,  cattle, 
hogs,  beds  and  bedding,  and  tobacco,  to  secure  to  the  said  Benjamin 
the  sum  of  £243  15  shillings,  current  money,  with  interest,  to  be 
paid  on  or  before  the  first  day  of  January  then  next  ensuing,  with  a 
covenant  for  the  payment  of  the  same  at  the  period  mentioned ;  and 

(a)  Approved  in  Sindall  vs.  Campbell^  7  Gill,  76;  Teackle  vs.  Oibson,  8  Md. 
87;  WUhdm  vs.  Caylor,  33  Md.  158;  Knight  vs.  Browner,  14  Md.  7. 
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the  said  administrators  contended  that  they  had  a  right  to  retain 
the  amount  thereof,  out  of  the  said  Ann's  distributive  share  of  the 
estate.  To  this  mortgage,  the  Act  of  Limitations  was  pleaded;  and 
the  auditor  considering  the  claim  founded  upon  it  barred  by  the 
Statute,  excluded  it  from  his  account. 

Bland,  C.  at  September  Term,  1827,  rejected  the  statement  of  the 
auditor,  and  again  referred  the  case  to  him,  being  of  opinion  that  the 
debt  secured  by  the  mortgage  was  not  barred  by  the  Statute  of  Lim- 
itations, and  ordered  him  to  state  an  account  accordingly.  From 
this  order  the  present  appeal  wa«  taken. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eaele,  Martin, 
Stephen,  and  Aboheb,  JJ. 

Boyle  and  Flusser^  lor  the  appellant,  cited  Beloraine  vs.  Browne^  3 
Bro.  Ch.  Rep.  639,  (note;)  Demarest  vs.  Wynkoop^  3  John,  Ch.  Cases, 
135;  Trash  vs.  Whiter  3  Bro.  Ch.  Rep.  291;  1  Coven.  Pow.  399  (a); 
Giles  vs.  Baremore,  5  Johns.  Ch.  C.  552 ;  2  Pow.  on  Mortg.  775 ;  Hill 
vs.  Chapman^  11  Ves.  240 ;  Smith  vs.  Clarice^  12  Ves.  480 ;  Harwood 
vs.  Rawlings,  4  jff .  cfc  J.  126.    The  Act  of  1715,  ch.  23. 

A.  C.  Magruderj  for  the  appellees,  referred  to  2  Caine^s  Cases  in 
^  Error,  200;  •  1  Fonb.  323;  2  l^on&.  267,  note  (o);  1  Madd. 
^^^   Ch.  Prac.  428.  429. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  cause 
lies  within  a  narrow  compass.  Here  the  Judge  referred  to  the  pro- 
ceedings, and  then  said,  it  is  to  be  observed  that  this  mortgage  was 
not  insisted  upon,  nor  set  up  in  the  answer,  but  the  amount  of  the 
debt  supposed  to  be  due  claimed  for  the  first  time  before  the  auditor, 
as  a  set-off  against  the  distributive  share  of  the  appellant. 

This  debt  became  due  and  payable  by  the  stipulation  and  cove- 
nant in  the  mortgage,  on  the  1st  of  January,  1810,  more  than  16 
years  before  the  death  of  Benjamin  Harwood,  the  mortgagee,  who 
died  in  the  year  1826.  An  attempt  has  been  made  in  argument,  to 
assimilate  this  ca«e  to  that  of  a  proceeding  in  England,  by  a  mort- 
gagee of  land,  against  a  mortgagor  in  possession  for  foreclos&re ; 
where  the  right  to  foreclose,  is  only  barred  by  the  lapse  of  twenty 
years,  without  any  payment  of  interest,  or  other  recognition  of  the 
mortgage  debt,  in  analogy  to  a  debt  by  bond,  which  is  there  pre- 
sumed to  be  paid,  after  a  lapse  of  twenty  years,  without  any  recog- 
nition of  the  debt.  But  we  do  not  perceive  the  analogy  between 
that  case  and  this.  It  is  not  a  proceeding  to  foreclose,  or  in  any 
shape  against  the  thing  mortgaged  :  besides,  this  is  a  mortgage  not 
of  real  estate,  but  of  personal  property,  very  perishable  personal 
property,  negro  men,  horses,  cattle,  hogs  and  tobacco.  And  whether 
it  has  perished  or  not,  or  whether  it  ever  passed  into  the  hands  of 
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the  mortgagee,  or  has  continaed  to  remain  in  the  possession  of  the 
mortgagor,  no  where  appears. 

By  the  Act  of  1715,  eh.  23,  the  Act  of  Limitations  of  this  State, 
the  recovery  of  a  debt  dae  by  specialty,  is  barred  after  a  lapse  of 
twelve  years.  This  is  claimed  as  a  mere  debt,  by  way  of  set-off 
against  the  distribative  share  of  the  appellant,  and  the  mortgage  is 
offered  as  evidence  of  that  debt ;  and  the  question  is,  whether  the 
plea  of  the  Act  of  Limitations  ought  to  have  been  allowed.  It  is  a 
settled  •  principle  that  Chancery  follows  the  law ;  and  acting 
io  obedience  to  the  statute,  the  plea  of  limitations  is  as  avail-  ^^'^ 
<ible  in  equity,  as  at  law,  in  relation  to  the  same  subject-matter. 
Here,  the  subject-matter  is  a  debt  of  16  or  17  years  standing, 
(with  no  recognition  of  it  during  the  whole  of  that  time)  that  is 
claimed  to  be  allowed  as  such,  in  the  statement  of  the  account  by  the 
auditor,  an  action  for  the  recovery  of  which,  in  a  Court  of  law,  on 
the  covenant  in  the  mortgage,  would  be  barred  by  the  Act  of  Limi- 
tations. And  we  think  it  is  equally  barred  iu  Chancery,  and  that 
the  plea  of  the  appellant  ought  to  have  been  allowed.  The  decree  of 
the  Chancellor,  therefore,  so  far  as  it  disallows  the  plea  of  the  Act 
of  Limitations  by  the  appellant,  is  reversed.  Decree  reversed. 


PuRViANCE,  and  Doesey,  Adm'r  of  Doesby  t?«.  Baeton,  Adm'r 

de  bonis  non  of  Baeton. — June,  1830. 

Under  the  Act  of  1820,  ch.  161,  sec.  1,  the  Chancellor  is  not  authorized  to 
take  a  bill  as  confessed,  and  entirely  disregard  the  testimony  which  the 
interlocutory  order  directed  in  that  Act  to  be  passed,  requires  to  be 
taken,  under  an  ex  parte  commission  to  support  the  allegations  of  the 
bill.  The  final  decree  in  such  case  must  be  sanctioned  by  the  evidence 
taken  under  the  commission,  (a) 

Appeajl  from  the  Court  of  Chancery.  The  bill,  which  was  filed  in 
this  case  by  the  appellee,  on  the  31st  of  January,  1825,  sought  to 
charge  the  appellants,  John  Purviance  and  John  B.  Dorsey,  admin- 
istrator of  Walter  Dorsey,  with  the  sum  of  f  1,233.27,  which  it  alleged 
the  said  John  and  Walter  owed  to  Seth  Barton,  the  intestate  of  the 
complainant.  As  the  decision  turned  upon  the  true  meaning  of  the 
Act  of  1820,  ch.  161,  and  the  merits  of  the  case  were  not  involved,  it 
is  not  necessary  to  set  out  the  particulars  of  the  complainant's 
claim,  as  presented  by  the  bill.  The  subpcena  which  issued  upon  it, 
was  returnable  to  Mai*ch  Term,  1825 ;  and  accordingly  at  that  term, 
it  *  was  returned,  ^'summoned  John  Purviance,"  ''non  est  ^^^ 
Dorsey."    Afterwards,  and  at  the  same  term,  the  complain-  314 


(a)  Examined  in  Oliver  ys.  Palmer^  11  G.  &  J.  436.    Cited  in  Benson  ys. 
Ketchum,  14  Md.  855. 
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ant  filed  the  following  petition :  The  petition  of  the  complainant 
humbly  sheweth,  that  on  the  31st  of  Janaary,  1825,  he  filed  his  bill 
in  the  above  cause,  and  that  sttbpcena  was  accordingly  issued,  and 
hath  been  returned  "suniraoned"  as  to  the  said  defendant  Purviance, 
Qjid  ^^non  esiinventtis  ^^  QA  to  the  said  Dorsey.  That  the  said  John 
Purviance,  hath  neglected  to  appear,  or  file  an  answer  within  the 
time  limited  by  the  rules  of  Court — the  complainant,  therefore,  praya 
that  a  commission,  ex  parte,  may  be  issued,  to  take  testimony  in  the 
above  case,  agreeably  to  the  Act  of  Assembly  in  such  case  made  and 
provided. 

Bland,  <J.  (March  Term,  1825.)  The  defendant,  John  Purviance, 
having  been  returned  ^'summoned,"  and  having  failed  to  appear  in 
person,  or  by  solicitor,  according  to  the  exigency  of  the  writ,  within 
the  time  limited  by  the  rules  of  Court,  it  is  thereupon  ordered  and 
decreed,  that  the  complainant  is  entitled  to  relief;  but  as  it  does  not 
appear  to  what  relief  he  is  entitled,  it  is  further  ordered,  that  com- 
mission issue  to  Josias  Pennington,  and  Robert  Wilson,  Jr.  to  take 
testimony  on  the  part  of  the  complainant,  in  support  of  the  allega- 
tions contained  in^the  bill. 

A  commission  accordingly  issued,  under  which  proof  on  the  part 
of  the  complainant  was  taken,  and  returned  to  March  Term,  1826. 
At  July  Term,  1826,  the  defendants,  Purviance  and  Dorsey,  appeared^ 
the  svhpcena  against  the  latter  having  at  the  same  term  been  re- 
turned ^^  summoned,"  after  the  subpoena  was  so  returned,  and  before 
the  appearance  of  the  defendant,  Dorsey,  similar  proceedings  were 
had  against  him,  as  had  been  pursued  against  his  co-defendant, 
Purviance.  The  second  commission,  and  the  proof  taken  thereunder, 
was  returned  to  March  Term,  1827;  at  that  term,  neither  of  the 
defendants  having  answered  the  bill. 

•  Bland,  C,  passed  the  following  decree :  This  case  stand- 
•'*••'  ing  ready  for  hearing  on  the  bill  and  interlocutory  orders,  and 
having  been  submitted  by  the  solicitor  for  the  plaintiff,  the  proceed- 
ings were  read  and  considered.  The  commissions  heretofore  issued 
to  take  testimony  having  been  returned,  and  the  defendants  not 
having  answered — whereupon  it  is,  on  the  25th  day  of  June,  1827,  by 
Theodoetck  Bland,  Chancellor,  and  by  the  authority  of  this  Court, 
adjudged,  ordered,  and  decreed,  that  the  said  bill  of  complaint  be, 
and  the  same  is  hereby  taken,  pro  confesso — and  it  is  further  ad- 
judged, ordered  and  decreed,  that  the  said  John  Purviance,  and  the 
said  John  Robert  Dorsey,  administrator  of  the  said  Walter  Dorsey, 
forthwith  pay,  or  bring  into  this  Court  to  be  paid,  unto  the  said 
Thomas  B.  Barton,  administrator  de  bonis  non  of  the  late  Seth  Barton, 
the  sum  of  $1,233.27,  with  legal  interest  thereon,  from  the  5th  day  of 
February,  1805,  until  paid,  and  costs,  &c. 

From  this  decree  the  defendants,  on  the  18th  of  July,  then  follow- 
ing, appealed  to  the  Court  of  Appeals. 
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The  caase  was  argaed  before  Buchanan,  G.  J.,  Eable,  Mabtin, 
and  Abcheh,  JJ. 

Johman,  for  the  appellants.      Warfield  vs.  Qambrill^  1  G.  rf?  J.  603. 

Taney ^  (Attorney -General.)  contra^  referred  to  2  Bac.  Abr.  176, 
note  (a;)  3  StarJc.  Ev.  1771. 

♦  Maetin,  J.,  delivered  the  opinion  of  the  Court.    We  have   q^  « 
carefully  examined  this  case,  and  think  it  is  not  attended  with   •'1^ 
mach  difficulty,  when  freed  from  objections  which  do  not  legitimately 
belong  to  it,  but  which  have  been  urged  with  great  ability  and  inge- 
Doity.   It  would  seem  from  the  argument,  the  true  construction  of  the 
Act  of  1820,  ch.  161,  sec.  1,  is  only  to  be  collected  from  the  interlocutory 
order  it  directs.    This  order  is  a  mere  subordinate  feature  in  the  law, 
and  its  aid  is  not  required  to  explain  that  which  is  clear  and  man- 
ifest without  it :  give  to  it  what  name  or  character  you  please,  it 
cannot  authorize  the  Chancellor  to  take  the  bill  pro  confesso^  and  en- 
tirely disregard  the  testimony,  which  the  order  itself  states  to  be 
necessary  to  a  correct  decision,  and  which  the  Act  of  1820  requires, 
to  support  the  allegations  in  the  bill.    Independent  of  the  provisions 
of  that  Act,  the  proceedings  in  this  case  appear  inconsistent  on  the 
face  of  them.    If  the  bill  was  to  be  taken  pro  confesso.  and  as  such 
would  justify  a  final  decree,  was  it  not  a  mockery  to  issue  a  commis- 
sion to  take  testimony,  when  the  testimony  under  it  was  to  have  no 
effect,  but  to  be  treated  as  a  mere  nullity  f    It  has  been  conceded  by 
the  counsel  for  the  appellee,  that  unless  this  proceeding  is  authorized 
by  the  Act  of  1820,  ch.  161,  the  decree  cannot  be  sustained.    Before 
the  passage  of  this  Act,  a  commission  could  not  be  issued  to  take 
testimony  until  the  defendants  answered,  and  the  cause  was  at  issue 
—to  prevent  the  delay  consequent  upon  this  course  of  proceeding, 
gave  birth  to  the  first  section  of  the  Act  of  1820.    By  that  section 
it  is  declared,  where  a  subpcena  had  been  issued,  on  a  bill  in  Chan- 
cery, and  returned  summoned,  as  to  all,  or  any  of  the  defendants, 
and  the  said  defendants,  or  any  of  them  so  summoned,  shall  fail  to 
appear,  or  having  appeared,  shall  fail  to  answer,  the  Chancellor,  upon 
the  application  of  the  •  complainant,  shall  enter  an  interlocu-    q^  ^ 
tory  decree  in  such  case,  and  issue  a  commission,  ex  parte^  to  •**  • 
take  testimony  to  support  the  allegations  in  the  bill :  which  commis- 
sion shall  be  issued,  proceeded  in,  and  returned,  in  the  same  manner, 
and  the  testimony  returned  shall  have  the  same  efi'ect,  as  if  issued 
and  returned  in  the  usual  way,  on  answer,  general  replication  and 
issue,  and  the  Court  shall  proceed  to  a  final  decree  in  the  cause,  in 
the  same  manner  as  if  the  defendant  or  defendants  had  appeared 
and  put  in  their  answer.    It  is  difficult  to  suggest  any  language 
which  could  express  in  a  more  clear  and  explicit  manner,  the  object 
of  the  Legislature  in  passing  the  law,  and  the  course  directed  by  it 
to  be  pursued  in  the  Court  of  Chancery.    Upon  the  non-appearance 
of  the  defendant,  or  his  failure  to  put  in  an  answer,  an  ex  parte  com- 
13  2  G.  &  J. 
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mission  shall  be  issued  to  take  testimony — for  what  purpose  f  The 
Act  tells  us  explicitly,  to  support  the  allegations  in  the  bill.  Why 
take  testimony  to  support  the  allegations  in  the  bill,  if  the  bill  is  to 
be  taken  jpro  confesso,  and  is  sufiQcient  to  justify  a  final  decree,  with- 
out any  proof  of  those  allegations  f  But  the  Act  does  not  stop  here 
— it  leaves  nothing  for  construction,  but  points  out,  in  the  most  un- 
equivocal terms,  the  effect  that  is  to  be  given  to  the  testimony  thus 
returned,  and  the  decree  that  the  Chancellor  is  to  pronounce  in  the 
cause.  It  declares  the  commission  shall  be  issued,  and  the  testimony 
taken  under  it  shall  have  the  same  effect  as  if  issued  and  returned 
in  the  usual  way,  on  an  answer,  general  replication  and  issue,  and 
the  Court  shall  proceed  to  a  final  decree  in  the  cause,  in  the  same 
manner  as  if  the  defendant  had  appeared  and  put  in  his  answer — 
thus  clearly  intending  to  place  a  cause  upon  the  I'eturn  of  an  ex  parte 
commission,  in  the  same  situation  as  if  a  commission  had  been  issued 
after  answer,  &c.  filed,  and  that  the  Court  of  Chancery  should  pro- 
ceed to  a  final  decree  in  both  cases,  in  the  same  manner.  If  the  first 
section  of  this  Act  was  ambiguous  and  doubtful,  we  might  call  in  the 
second  section  to  aid  in  its  construction — but  this  we  deem  unueces- 
Q I  fi  ^^^y-  The  decree  in  this  •  case,  taking  the  bill  pro  confessoj 
^'■^  was-uot  authorized  by  the  Act  of  1820,  and  it  is  therefore  re- 
versed, and  the  bill  dismissed,  but  without  prejudice. 

Decree  reversed. 


McCauley  et  al.  vs.  Gbimes  and  Wife. — June,  1830. 

M.  purchased  a  tract  of  land,  which  at  his  request  was  conveyed  to  his  son 
C.  At  this  time  C.  was  a  minor,  and  did  not  attain  his  majority  until 
after  his  father's  death.  M.  bequeathed  pecuniary  legacies  to  his  son 
H.  and  other  children,  except  C.  After  M's  death  the  children  entered 
into  a  parol  agreement  to  divide  equally  the  real  and  personal  estate  of 
their  father,  and  in  pursuance  thereof,  C.  conveyed  this  land  to  H.  then 
a  married  man,  in  fee,  who  gave  bonds  to  the  children  for,  and  executed 
a  mortgage  of  the  land  to  them,  to  secure  the  payment  of,  their  several 
shares  of  their  father's  estate.  The  deed,  mortgage  and  bond  were  all 
executed  at  the  same  time.  Upon  H's  death  it  being  ascertained  that 
the  land  was  insufficient  to  pay  the  mortgagees,  if  subject  to  a  claim  of 
dower  in  favor  of  H's  widow.  Held.  That  she  was  not  entitled  to  dower. 

(a) 
There  is  no  general  rule,  in  strictness,  ^hat  in  cases  of  instantaneous  seisin 
the  widow  shall,  or  shall  not,  be  entitled  to  dower.    This  must  depend 
as  well  upon  the  character  of  the  seisin,  as  its  duration. 

Where  a  man  has  the  seisin  of  an  estate,  though  for  an  instant,  beneficially 
for  his  own  use,  his  widow  shall  be  endowed. 


(a)  Belied  on  in  Rawlings  vs.  Lounides,  84  Md.  648;  Heuisler  vs.  Nickuni^  88 
Md.  277;  Glenn  vs.  Clark,  53  Md.  606;  Mayburry  vs.  Bnc7i,  15  Peters,  39. 
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Where  the  husband  is  the  mere  instrument  for  passing  the  estate,  although 
there  may  be  an  instantaneous  seisin,  the  widow  shall  not  be  endowed. 

Where  one  is  seized  for  the  combined  use  of  himself  and  others,  and  his 
interest,  real  or  contingent,  is  not  susceptible  of  any  particular  ascer- 
tainment, but  is  necessarily  undefined,  and  is  to  be  postponed  until  the 
gratification  of  all  the  uses  to  which  his  seisin  is  subservient,  it  is  not  a 
case  of  beneficial  seisin  for  his  own  use,  so  as  to  endow  his  wife  to  the 
prejudice  of  the  other  uses. 

Appeal  from  Washington  County  Goart.  This  was  an  action  of 
dower,  commenced  on  the  2d  of  November,  1825,  by  James  Grimes, 
and  Catharine  his  wife,  (the  appellees)  against  the  appellants,  John 
MeCauley  and  others,  for  one-third  part  of  a  tract  of  land  called 
^^Conococbeague  Manor,"  and  of  a  tract  called  "Number  q-^ 
•  Five,"  one  of  the  reserves  of  said  manor,  situate  in  Wash-  ^  ^^ 
ington  County.  There  was  a  judgment,  by  confession,  for  the  de- 
mandants, subject  to  the  opinion  of  the  County  Court,  on  the  follow- 
ing statement  of  facts : 

^^It  is  admitted  that  Charles  MeCauley,  deceased,  purchased  in  his 
life-time,  the  land  in  the  declaration  mentioned,  from  a  certain  Frisby 
Tilghman,  who,  at  his  request,  conveyed  the  same  to  his  son,  Charles 
MeCauley,  Jr.  in  fee  simple,  by  deed  dated  August  the  20th,  1808, 
in  consideration  of  the  sum  of  £4,495  10  shillings.  That  at  the  time 
of  the  execution  of  said  conveyance,  Charles  MeCauley,  Jr.  the  gran- 
tee, was  a  minor,  and  did  not  attain  his  majority  until  after  the 
death  of  his  father.  That  Charles  MeCauley  the  elder  deceased, 
bequeathed  to  his  son  Hugh,  a  legacy  of  £1,000,  and  to  each  of  his 
other  children,  except  his  son  Charles,  the  sum  of  £500.  That  after 
the  death  of  the  elder  Charles  MeCauley,  and  the  arrival  at  age  of 
his  son  Charles  MeCauley,  Jr.  he,  together  with  his  brothers  and 
sisters,  entered  into  a  parol  agreement  that  they  would  divide  and 
fihare  equally,  the  real  and  personal  estate  of  their  father ;  without 
reganl  to  the  superior  value  of  the  property  given  to  Charles  over 
the  rest,  by  the  deed  from  Tilghman  before  mentioned.  The  precise 
terms  of  the  agreement,  however,  were  not  known,  until  all  the  parties 
met  at  the  office  of  counsel,  on,  or  shortly  before  the  8th  of  February, 
1822,  when  the  counsel  was  informed  of  the  agreement  which  had 
been  entered  into,  and  he  was  requested  to  have  a  deed  prepared 
from  Charles  MeCauley,  Jr.  to  Hugh  MeCauley,  for  the  land  in  the 
declaration  mentioned,  for  the  purpose  of  carrying  the  said  agree- 
ment into  effect ;  which  was,  that  Charles  should  convey  by  deed  of 
bargain  and  sale  to  his  brother  Hugh,  the  land  which  had  been  con- 
veyed to  him,  Charles,  by  the  aforesaid  Frisby  Tilghman ;  and  that 
Hngh,  in  consideration  thereof,  should  pay  to  his  brothers  and  sis- 
ters, certain  stipulated  sums  of  money ;  and  to  secure  the  payment 
of  the  same,  he  should  at  the  same  time  that  he  received  the  deed 
from  Charles,  execute  a  mortgage  to  •  them  of  the  same  lands,  oon 
together  with  his  bond  for  the  payment  of  the  several  sums  of  ^^^ 
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money,  which  it  was  agreed  each  should  have  as  their  re-spective 

portions  of  their  father's  estate.  That  in  pursuance  of  said  agree- 
ment, the  deed  and  mortgage,  (in  which  the  deed  is  recited)  and 
bonds  were  all  executed,  at  the  same  time,  on  the  8th  of  February, 
1822,  by  the  said  Charles  and  Hugh  McCauley.  The  marriage  of 
the  demandant  Catharine,  to  Hugh  McCauley,  the  grantee  in  the  deed 
from  Charles,  prior  to  its  execution,  and  prior  to  the  execution  of  the 
mortgage,  and  the  death  of  Hugh  subsequently,  were  also  admitted. 
It  was  further  admitted,  that  the  said  Hugh  McCauley  made  certain 
payments  on  account  of  the  said  bonds  and  mortgage,  during  bis 
life,  amounting  to  about  $2,500,  and  that  about  the  same  amount 
has  been  paid  since,  on  the  same  account,  by  his  personal  represen- 
tative. That  in  the  division  of  the  father's  estate,  the  proportion 
of  the  said  Hugh  in  the  land  was  taken  into  the  estimation,  and  the 
aforesaid  mortgage  and  bonds  to  his  brothers  and  sisters  were  exe- 
cuted for  the  balance.  That  said  Hugh  made  valuable  improve- 
ments on  said  land,  and  that  it  will  not  sell  for  more  than  the  balance 
due  the  mortgagees,  especially  if  encumbered  with  the  widow's  dower. 
It  was  further  admitted,  that  James  Grimes,  one  of  the  appellees 
intermarried  with  Catharine,  the  other  appellee,  prior  to  the  insti- 
tution of  this  suit.  If  upon  the  preceding  statement,  the  County 
Court  should  be  of  opinion,  that  the  seisin  of  the  said  Hugh  McCau- 
ley, was  such  as  to  entitle  his  widow  to  dower  of  the  said  lands, 
then  judgment  to  be  entered  for  the  demandants;  otherwise  for  the 
defendants,  either  party  reserving  the  right  to  appeal,  or  sue  out 
a  writ  of  error.  The  County  Court  gave  judgment  for  the  deman- 
dants, and  the  defendants  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eablb, 
Mabtin,  Stephen,  and  Aboheb,  JJ. 

Yostj  for  the  appellant,  cited  2  Black.  Com.  124 ;  1  Thos.  Coke  Lit. 
124,  note  (G ;)  Potoel  on  Contracts,  410 ;  2  Blk.  Com.  331 ;  Peterson 
vs.  Clarke,  15  Johns.  205 ;  Boe,  on  demise  of  Noden  vs.  Oriffits  et  al. 
4  Burr.  1962;  Vatighan  vs.  Atkins^  5  Burr.  2787;  Jackson  vs.  Duns- 
bagh,  1  Johns.  Cases,  95;  4  Massa.  556;  Stow  vs.  Tift,  15  Johns.  403 ; 
Clark  vs.  Munroe,  14  Massa.  351 ;  1  New  Hamp.  75 ;  Bingham  on 
Infancy,  11;  Jackson  vs.  Matsdorf,  11  Johns.  97,  108 ;  W^Cra^ken  vs. 
Wright,  14  Ih.  194 ;  Holbrook  vs.  Finney,  4  Massa.  569 ;  Stow  vs.  Tifft, 
15  Johns.  459;  Jackson  vs.  Dewettg  6  Cowen,  316. 

Price,  for  the  appellee,  cited  2  Bac.  Ah.  371,  and.  note;  1  Thos.  Coke^ 
576,  (London  Ed.;)  Bingham  on  Coverture,  313,  314;  2  Black.  Com. 
124;  Bingham  on  Coverture^  314;  Coke  Lit.  676,  {note;)  Pow.  on  Con- 
tracts,  410;  •  2  Bac.  Ah.  371 ;  Clark  vs.  Munroe^  14  Massa.  Rep. 
3*3  351;  Thompson,  C.  J.  in  Stowx^.  Tifft,  15  Johns.  464;  Nash 
vs.  Preston,  Cro.  Ch.  191 ;  Ford  vs.  Philpot,  5  H.  &  J.  316. 

Aboheb,  J.  delivered  the  opinion  of  the  Court.  The  record  pre- 
sents in  effect  the  same  principle  for  adjudication,  which  has  here- 
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tofore  come  before  the  Courts  in  several  States  of  the  Union.  In 
Holbrook  vs.  Finney,  4  M<M8a.  Rep.  566,  it  ym&  decided  that  a  con- 
veyance in  fee,  and  a  conveyance  by  the  grantee  to  the  grantor  by  way 
of  mortgage  being  considered  as  parts  of  the  same  transaction,  did 
not  give  to  the  grantee  such  a  seisin  as  entitled  his  wife  to  have  dower 
in  the  granted  premises.  And  in  Clarlc  vs.  Munroe,  14  Mass.  352, 
where  the  mortgage  was  made  to  a  third,  person,  at  the  same  time 
with  the  deed  to  the  mortgagor,  the  same  determination  was  had; 
in  each  of  those  cases  the  deeds  were  executed  in  pursuance  of  a  pre- 
vious agreement  between  the  parties.  In  South  Carolina  the  same 
doctrine  had  prevailed  before,  a«  will  be  seen  by  a  reference  to  Bogie 
vs.  Rutledgej  1  Bay,  312;  this  decision  has  been  recognized,  and 
approved  in  that  State  in  a  very  recent  decision.  Trustees  of  Frazier 
vs.  Centre  &  Hall,  1  uV  Cord,  279;  these  determinations  have  been 
followed  in  New  York.  In  Stow  vs.  Stiff%  15  Johm,  468,  the  case  in 
4  Mass,  566,  was  cited  and  approved,  and  a  judgment  •  given  q^>i 
in  conformity  with  it;  in  the  latter  case,  however,  no  agree-  •'♦^ 
ment  was  proved,  further  than  could  be  inferred  from  the  execution 
of  the  conveyance  and  mortgage,  and  the  internal  evidence  they 
famished.  In  Pennsylvania  too,  the  same  doctrine  prevails — ^in 
Reed  vs.  Morrison,  12  Sergeant  dt  Rawle,  70,  it  was  adjudged  that  as 
against  the  mortgagee  for  the  purchase  money,  the  widow  had  no 
snch  seisin  as  would  entitle  her  to  dower.  So  far  as  we  have  ex- 
amined the  American  cases,  the  decisions  appear  to  be  uniform 
against  the  widow's  right  to  dower,  unless  subject  to  the  payment 
of  the  purchase  money  secured  by  mortgage — and  Chancellor  Kent, 
in  his  recent  treaties  on  the  law  of  real  property,  approves  these 
determinations.  4  Kenfs  Com,  38,  39.  The  cases  in  Massachusetts 
and  New  York,  proceed  on  the  doctrine  of  instantaneous  seisin. 
The  deed  and  mortgage  were  looked  upon  as  constituting  but  one 
contract,  bearing  the  same  date,  and  delivered  at  the  same  time ; 
and  that  as  no  interval  of  time  intervened,  between  the  taking  and 
rendering  back  the  fee,  the  case  might  be  assimilated  to  the  conusee 
of  a  fine,  whose  wife  would  fiot  be  entitled  to  dower,  because  by  the 
same  fine  the  estate  is  rendered  back  to  the  conusor ;  it  was  there 
considered  as  merely  in  transitu,  and  not  resting  for  an  instant ;  the 
grant  and  render  being  one  entire  act.  But  perhaps  there  is  no 
general  rule  in  strictness,  that  in  cases  of  instantaneous  seisin  the 
widow  shall  or  shall  not  be  entitled  to  dower ;  this  must  depend  as 
well  upon  the  character  of  the  seisin,  as  its  duration;  when  a  man 
has  the  seisin  of  an  estate,  though  for  an  instant,  beneficially  for 
his  own  use,  his  widow  shall  be  endowed ;  where  the  husband  is  the 
mere  instrument  for  passing  the  estate,  although  there  may  be  an 
instantaneous  seisin,  the  widow  shall  not  be  endowed.  1  Ihomas 
Coke,  665,  666,  note  G;  Preston  Est.  546 ;  2  Bac,  Ahr,  371 ;  here  the 
husband  was  the  mere  instrument  to  carry  into  effect  the  purposes 
of  the  grantor — he  takes  the  fee ;  that  he  may  instantaneously  pass 
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it  out  of  him  to  certaiu  mortgagees  who  are  the  objects  of  the  gran- 
tor's  bounty,  •^nd  whom  he  designates  as  the  persons  to 
l%4o  receive  the  purchase  inoney ;  and  it  is  not  a  portion  of  the 
lands  by  metes  and  bounds,  or  any  undivided  part  of  it,  that  he  is 
thus  the  instrument  for  passing  away,  but  it  is  the  fee  in  the  whole 
land ;  and  it  is  done  ex  uno  flatu.  But  it  is  supposed  that  he  was 
beneficially  seised  for  his  own  use ;  the  situation  in  which  tlie  gran- 
tee stood  could  not,  we  a'pprehend,  bring  him  within  the  operation 
of  this  general  rule ;  he  was  seized  beneficially  for  the  use  of  his 
brothers  and  sisters,  and  whether  his  interest  was  ultimately  to  be 
beneficial,  was  entirely  contingent,  and  dependent  upon  the  capaci- 
ties of  the  estate  to  meet  the  claims  of  his  brothers  and  sisters. 
This  we  apprehend  is  not  the  kind  of  beneficial  interest,  the  seisin 
of  which,  to  his  own  use,  would  entitle  the  wife  to  dower — he  was 
not  in  fact  within  the  words  or  spirit  of  the  rule,  for  he  was  not 
seized  beneficially  for  his  own  use,  but  for  the  combined  use  of  him- 
self and  others,  and  his  interest,  real  or  contingent,  was  not  suscep- 
tible of  any  particular  ascertainment,  but  was  necessarily  undefined, 
and  was  to  be  postponed  until  the  gratifications  of  all  the  uses  to 
which  the  lands  were  made  subservient. 

It  is  remarked  by  Kent,  4  Com,  38,  39,  "That  a  transitory  seisin  for 
an  instant,  when  the  same  act  that  gives  the  estate  to  the  husband 
conveys  it  out  of  him,  as  in  the  case  of  the  conusee  of  a  fine,  is  not 
sufficient  to  give  the  wife  dower;  the  same  doctrine  applies  when  the 
husband  takes  a  conveyance  in  fee,  and  at  the  same  time  mortgages 
the  land  back  to  the  grantor,  or  to  a  third  person  to  secure  the  pur- 
chase money,  in  whole,  or  in  part;  dower  cannot  be  claimed  as 
against  rights  under  that  mortgage — the  husband  is  not  deemed 
sufficiently  or  beneficially  seized  by  such  an  instantaneous  passage 
of  the  fee,  in  and  out  of  him,  to  entitle  his  wife  to  dower  as  against 
the  mortgagee,  and  (he  further  remarks)  this  conclusion  is  agreeable 
to  the  manifest  justice  of  the  case." 

There  is  no  case  in  the  English  books  which  militates  against 
QOA  *b^*®  doctrines,  unless  it  should  be  the  case  of  *  Nash  vs. 
o4o  Preston^  Cro.  Ch.  191;  but  if  the  interpretation  given  to  it  by 
the  Courts  in  Massachusetts  and  New  York,  that  the  re-demise  was 
not  made  at  the  time  of  the  deed  of  bargain  and  sale,  be  found  to 
be  correct,  it  will  not  interfere  with  the  American  cases.  The  jus- 
tices to  whom  in  that  case  the  question  of  dower  was  referred,  say 
it  "  was  intended  they  should  have  it  re-demised  immediately."  It 
is  fair  to  infer  from  this  declaration,  that  the  re-demise  was  not  exe- 
cuted at  the  same  time  with  the  deed  of  bargain  and  sale,  and  if  it 
was  not,  it  does  not  at  all  conflict  with  the  American  cases. 

Judgment  reversed. 
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Stockett  v8.  Watkins'  Adm'rs. — June,  1830. 

A.  was  Adm'r  d.  h.  n.  of  S.,  and  Ex'r  of  L.,  the  widow  of  S.    In  an  action 
brought  against  him  for  the  use  and  occupation  of  land,  and  hire  of 
negroes,  it  appeared  that  the  plaintiff  had  a  deed  for  certain  land  and 
negroes  from  S.   who  retained  posdession  until  his  death,  when  his 
widow,  who  was  his  sole  devisee  and*  executrix,  continued  that  posses- 
sion, and  shortly  after  filed  her  hill  In  Chancery  to  have  the  plaintiff's 
deed,  which  was  ahsolnte  in  terms,  decreed  a  mortgage;  before  that 
cause  was  decided  the  widow  also  died.    The  defendant,  as  her  Ex  V,  and 
as  Ad.  d,  b,  n.  of  S.  and  in  conjunction  with  her  devisee  of  the  land, 
filed  a  bill  of  revivor,  and  after  much  litigation,  the  plaintiff's  deed  was 
sustained.    The  defendant  had,  in  fact,  entered  upon  and  rented  out  the 
land,  and  used  the  negroes  conveyed  to  the  plaintiff,  after  the  widow's 
death,  and  had  frequently  said,  if  the  bill  was  decided  in  favor  of  the 
plaintiff,  the  rent  of  the  land,  and  the  hire  of  the  negroes,  would  be 
payable  to  him.    Upon  the  decision  of  the  cause,  the  land  and  negroes 
were  delivered  up  to  the  plaintiff,  and  the  accruing  rent  of  that  year 
paid  to  him  by  the  tenants.    It  did  not  appear  under  what  circumstances 
the  defendant  had  originally  entere*d  into  the  land.     Held^  that  the 
widow's  admissions,  that  she  held  the  land  and  negroes  as  the  plaintiff's 
tenant,  and  by  his  permission,  were  not  competent  evidence  to  charge 
the  defendant;  that  the  evidence  was  not  sufficient  to  warrant  the  infer- 
ence, that  the  relation  of  landlord  and  tenant  subsisted  between  the 
plaintiff  and  defendant,  the  facts  and  circumstances  not  *  being    q  oiy 
such  as  usually  attended  a  permissive  holding*,  but  that  he  was    ^'^' 
responsible  for  the  hire  of  the  negroes,  during  the  time  he  had  them. 

To  maintain  the  action  for  use  and  occupation,  it  is  not  necessary  for  the 
plaintiff  to  prove  an  express  contract  with  the  tenant,  when  he  first  takes 
possession,  nor  an  express  reservation  of  a  certain  rent,  nor  that  the  ten- 
ant has  paid  rent.  It  may  be  maintained  on  an  implied  undertaking 
where  the  permissive  holding  is  established ;  and  if  it  appears  that  a  cer- 
tain rent  was  reserved,  the  reservation  may  be  used  to  regulate  the 
damages.  But  if  one  enters  as  a  trespasser,  the  action  for  use  and  occu- 
pation cannot  be  maintained,  (a) 

The  law  sometimes  implies  contracts,  but  never  when  there  is  an  express 
contract,  or  facts  exist  wholly  inconsistent  with  the  contract  to  be 
implied.  (&) 

Where  one  gets  possession  of  chattels  tortiously,  and  converts  them  into 
money,  the  real  owner  may  waive  the  tort^  and  sue  in  assumpsit  for  the 
proceeds;  and  that  action  has  been  sustained  in  some  instances  where 
the  trespasser  has  not  parted  with  the  chattels.  Where  they  have  been 
returned  to  the  owner,  he  may  still  waive  the  tort^  and  then  recover 
their  value  for  the  time  of  their  detention  in  assumpsit. 

Error  to  Anne  Arundel  County   Court.    This  was  an   action 
of  assumpsit,  commenced  on  the  11th  of  October,  1825,  by  Nicholas 


(a)  Approved  in  Uoyd  vs.  H<mgh,  1  Howard,  160.    Cited  in  Kiddall  vs. 
Trimble,  1  Md.  Ch.  148.     See  Stoddert  vs.  Newman,  7  H.  &  J.  190. 
(6)  Approved  in  FranJdm  vs.  Waters,  8  Gill,  828. 
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Watkins  of  Thomas,  (the  intestate  of  the  appellees,)  iu  his  life-time 
against,  Joseph  N.  Stockett  the  appellant,  for  the  use  and  occupation 
of  laud,  aud  for  the  labor  and  services  of  certain  negroes.  Upon  the 
death  of  the  said  Nicholas  Watkins  of  Thomas,  Bachel  H.  Watkins, 
and  Benjamin  Watkins,  his  administrators,  (the  appellees)  appeared, 
and  were  made  parties  to  the  suit.  The  defendant  pleaded,  non 
assumpsit,  noii  assumpsit  infra  tres  annosj  and  actio  non  a^ccrevit,  dec. 
Issue  to  the  first,  and  general  replication  and  issues  to  the  last  pleas. 

1st  Exception. — At  the  trial  the  plaintiff  having  read  the  proceed- 
ings in  Chancery,  in  the  case  of  Stockett  vs.  Watkins,  (6  H,  &  J.  435,) 
and  the  decision  of  the  Court  of  Appeals,  (which  by  consent  are  made 
parts  of  this  bill  of  exceptions)  gave  in  evidence  by  one  John  Beard, 
that  in  the  year  1822,  he  hired  Sam  the  elder,  (one  of  the  slaves 
mentioned  in  the  deed  of  28th  June,  1816,  which  was  read  in  evi- 
dence  from  the  proceedings  •  in  Chancery,)  from  Joseph  N. 
^**  Stockett,  the  defendant.  And  on  the  12th  October,  1825, 
settled  with  S.  for  his  hire,  at  thirty  dollars  per  annum )  that  he 
objected  to  the  amount,  but  S.  replied,  ^^  Don't  ask  me  to  take  off 
the  wages;  I  cannot  do  it,  for  I  have  to  pay  it  all  away  to  Watkins." 
That  afterwards  in  a  subsequent  conversation,  the  witness  heard  the 
defendant  say,  that  all  the  rent  of  the  place,  and  the  hire  of  the 
negroes  the  witness  had  employed,  he  S.  had  to  pay  away  to  W.  as 
the  case  was  then  decided.  The  rent  of  the  place  was  one  thousand 
pounds  of  tobacco  in  1819,  and  1820,  by  valuation.  That  John 
Stockett  was  in  possession  of  this  i)lace  in  1816,  and  before,  and  then 
sold  it  to  W.  the  original  plaintiff.  That  after  his  death,  Mrs.  Lnrana 
Stockett,  his  wife,  whom  he  constituted  his  executrix,  and  sole 
devisee,  continued  in  possession  of  the  land  aud  negroes  until  her 
death,  and  that  after  her  death  the  defendant,  her  executor,  entered 
and  took  possession  of  the  property,  and  hired  out  the  farm  to  Nich- 
olas Knighton,  one  year,  for  one  thousand  pounds  of  tobacco;  that 
Mrs.  S.  died  in  1818,  having  made  her  will,  which  appears  to  have 
been  proved  31st  October,  1818.  And  the  plaintiffs  then  called  James 
Davidson,  who  proved,  that  he  was  called  upon  by  the  defendant  S. 
to  value  the  rent  of  the  farm  in  1821,  and  valued  it  at  one  thousand 
pounds  of  tobacco.  And  it  was  rented  by  S.  for  that  sum  to 
Ejiighton.  In  1825,  the  witness  rented  the  place  from  S.  the  defend- 
ant, at  the  same  price.  That  S.  the  defendant,  told  him  when  he  took 
possession,  that  the  rent  must  be  paid  to  him,  or  to  W.  the  intestate, 
according  to  the  decision  of  the  cause  in  the  Court  of  Appeals. 

The  plaintiff's  counsel  then  offered  to  prove,  that  the  defendant 
entered  under  Mrs.  Stockett,  claiming  in  her  right,  and  that  she  had 
declared  to  the  witness,  Stephen  Beard,  that  she  had  entered  upon 
the  land  and  held  the  negroes,  under  and  by  the  permission  and  con- 
sent of  the  intestate  W.  and  acknowledged  that  she  held  both  the 
land  and  negroes,  as  the  tenant  of  the  plaintiffs.  And  the 
^-^^  plaintiffs  •  further  offered  to  prove,  that  the  defendant,  after 


8TOCKETT  vs.  WATKINS.— 2  G.  &  J.  201 

ber  death,  had  entered  aad  held  claiming  in  her  right,  and  farther 
offered  to  prove  the  value  of  the  land  and  negroes  during  the  time 
the  defendant  had  held  the  same  after  the  death  of  Mrs.  S.  by  him- 
self or  his  agents.    The  defendant  by  his  counsel  objected  to  any 
proof  being  offered  in  this  cause  relative  to  admissions  or  acknow- 
ledgments by  Lurana  S.  in  connexion  with  the  other  evidence  as 
offered  to  be  proved  to  the  jury,  and  the  Court  [Kilgoub  and  Wil- 
kinson, A.  J.]  refused  to  let  the  same  be  given  in  evidence  to  the 
jury,  being  of  opinion  that  the  defendant  in  this  cause  was  charged 
in  the  declaration  with  his  own  individual  acts,  in  his  individual  ca- 
pacity, and  that  the  plaintiffs  could  not  be  permitted  by  parol  proof 
to  establish  a  relation  with  another,  to  make  the  defendant  answer- 
able representatively  for  the  acts  of  such  other  person,  and  of  which 
relation  the  record  exhibited  no  evidence.    The  plaintiffs  excepted. 
2d  Exception. — ^The  plaintiffs  having  given  in  evidence,  in  addition 
to  the  matters  stated  in  their  first  bill  of  exceptions,*  the  annual 
value  of  the  land  and  negroes  for  which  this  action  is  brought,  rested 
their  cause.    Whereupon  the  defendant  offered  in  evidence  a  writ  of 
replevin,  issued  on  the  8th  April,  1818,  out  of  Anne  Arundel  County 
Court,  by  Nicholas  Watkins  of  Thomas,  against  Lurana  S.  with  the 
avowed  object  of  showing  that  Mrs.  S.  was  then  in  the  adverse  pos- 
session of  the  negroes  in  said  writ  mentioned,  which  were  admitted 
to  be  the  same  conveyed  by  John  S.  to  Nicholas  W.  of  T.  by  the  deed 
of  28th  June,  1816,  on  which  said  writ  was  endorsed  '^  replevied  and 
delivered"  by  the  then  sheriff  of  Anne  Arundel  County,  Robert 
Welch  of  Ben.  who  being  thereupon  called  by  the  plaintiffs,  testified, 
that  on  the  service  of  the  said  writ,  by  order  of  N.  W.  of  T.  and  with 
his  permission,  the  said  negroes  were  not  taken  out  of  the  possession 
of  Mrs.  S.  but  still  left  with  her  as  the  witness  had  found  them. 
And  the  •  witness  informed  Mrs.  S.  at  tHe  time  of  service,  that  qq^ 
his  orders  were  still  to  leave  them  in  her  possession,  and  she  ^^^ 
joyfully  acquiesced  theroin,  and  appeared  to  be  thankful.    And 
thereupon  the  docket  entries  in  the  said  cause  were  produced  by  the 
defendant,    by   which   it  appeared  that  a  retorno   kabendo   bond 
was  filed  in  said  cause,  on  the  28th  April,  1818,  and   <^  property 
returned,"  entered  by  the  clerk,  and  the  said  bond  was  produced, 
and  that  the  said  cause  was  entered  <'  discontinued  by  consent,  with- 
out costs,"  at  October  Term,  1822.    And  thereupon  the  plaintiffs 
offered  to  prove,  that  during  the  time  Mrs.  S.  was  in  possession  of 
the  said  negroes,  both  before  and  after  the  said  replevin  was  issued, 
she  admitted  and  declared  to  the  witness,  that  she  held  and  enjoyed 
the  same  under  the  permission  and  consent  of  the  said  Nicholas  W. 
of  T.    To  which  evidence  so  offered,  the  defendant  by  his  counsel 
objected,  but  the  Court  overruled  the  objection,  being  of  opinion  that 
the  same  was  competent  evidence  in  this  cause.    The  defendant 
excepted. 
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3d  Exception. — On  the  testimony  contained  in  the  preceding  ex- 
ceptions, the  defendant  by  his  counsel  prayed  the  Court  to  instruct 
the  jury,  that  if  they  should  be  of  opinion  from  the  evidence, 
that  the  plaintiff  is  entitled  to  recover  in  this  suit,  he  can  only  claim 
under  the  issues  and  upon  the  evidence  in  this  cause,  so  much  of  the 
rent  for  the  land,  and  of  the  hire  of  the  negroes,  as  became  due 
within  three  years  before  the  institution  of  this  suit.  But  the  Court 
refused  to  give  the  instruction,  being  of  opinion  that  the  declarations 
of  the  defendant,  proved  by  the  witnesses  as  stated  in  the  first  bill 
of  exceptions,  if  believed  by  the  jury,  prevented  the  plea  of  limita- 
tions from  being  a  bar  to  any  part  of  the  claim,  if  the  jury  should  be 
of  opinion  that  the  plaintiffs  have  a  claim,  the  Court  thinking  the 
whole  evidence  proper  to  be  left  to  the  jury.  The  defendant  ex- 
cepted. 

4th  Exception. — In  addition  to  the  matters  set  forth  in  the  pre- 
ceding exceptions  of  plaintiffs  and  defendant,  the  defendant  for  the 
QQi  P^'^P^s®  of  proving  that  the  relation  of*  landlord  and  tenant 
•'•'*  did  not  exist  between  the  original  plaintiff  and  the  defendant, 
before  October  Term,  1822,  offered  in  evidence  the  proceedings  in  an 
action  of  ejectment  brought  to  April  Term,  1818,  by  the  original 
plaintiff,  against  Lurana  Stockett,  as  the  tenant  then  in  possession 
of  certain  lands,  being  the  same  lands  for  the  use  and  occupation  of 
which  this  action  is  brought.  And  proved  that  the  said  suit  was 
continued  in  the  said  County  Court,  until  April  Term,  1819,  when 
the  death  of  the  original  party  was  suggested,  upon  which  a  mbpoena 
was  issued,  against  one  Bichard  Stockett,  the  devisee  of  said  Lurana 
S.  who  appeared,  was  made  a  party  and  the  cause  was  continued 
till  October  Term,  1822,  when  the  suit  wan  discontinued  by  consent, 
without  costs ;  to  the  admissibilit}' of  which  evidence,  the  plaintiffs 
objected,  because  the  said  record  was  between  different  parties,  and 
for  other  property,  and  because  the  said  ejectment  in  its  existing 
state  could  not  legally  avail  the  defendant  in  bar  of  the  plaintiff's 
claim,  on  the  issues  joined  in  this  cause,  but  the  Court  overruled  the 
objection  and  admitted  the  evidence.    The  plaintiffs  excepted. 

5th  Exception. — The  plaintiffs  then  gave  in  evidence  to  the  jury, 
a  deed  from  one  John  Stockett  to  the  plaintiff's  intestate,  dated  the 
28th  June,  1816,  for  two  tracts  of  land  called  Doden  and  Bridge  Hills, 
and  six  negroes  therein,  named  Sara,  &c.  Whereof  the  said  Stockett 
was  then  seized  and  possessed,  which  deed  was  duly  executed, 
acknowledged  and  recorded,  and  is  au  absolute  deed  on  its  face,  for 
the  consideration  of  $800,  acknowledged  to  be  paid  for  the  said  con- 
veyance. That  the  said  S.  and  his  wife  Lurana  S.  who  were  living 
on  the  said  plantation,  at  the  time  of  the  grant  aforesaid,  still  con- 
tinued to  live  there,  and  to  retain  possession  of  the  said  negroes, 
until  John  S's  death,  on  or  about  the  1st  March,  1818.  Immediately 
after  his  death,  his  widow  still  continuing  on  the  place,  and  in  pos- 
session of  the  negroes  aforesaid,  sent  for  her  relation  Stephen  Beard, 
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a  oompeteDt  witness,  who  proved  the  same,  and  told  him  in  great 
distress  that  he  •  understood  Mr.  Nicholas  Watkins  of  Thomas,  qq^^ 
had  an  absolute  deed  of  all  the  land  and  negroes,  and  that  she  ^^'^ 
desired  the  witness  to  go  for  Mr.  W.  and  ask  him  to  come  and  see 
her.  That  he  accordingly  notified  Mr.  W.  who  came  there,  and  being 
asked  by  Mrs.  S.  if  it  was  true  that  her  husband  had  given  him  an 
absolute  deed  for  the  land  and  negroes  aforesaid,  said  it  was  so,  and 
produced  the  deed.  That  Mrs.  S.  was  greatly  distressed,  and  de- 
clared she  was  friendless,  that  she  did  not  care  so  much  for  the  land, 
bot  that  she  was  desirous  to  live  there  as  long  as  she  lived.  And 
that  she  was  much  attached  to  the  negroes  she  had  brought  up,  and 
intended  to  have  set  them  free  at  her  death.  That  Mr.  W.  assured 
her  that  she  was  not  friendless.  That  he  had  always  been  a  friend 
to  her  husband,  and  intended  to  be  her  friend ;  that  she  might  still 
continue  on  the  place  as  long  as  she  lived,  and  he  would  not  disturb 
her;  but  as  to  the  negroes,  that  she  had  a  dower  right  in  the  land, 
which  if  she  would  consent  to  sell  at  that  time,  as  he  W.  had  a  good 
offer  therefor,  she  might  have  the  negroes,  and  do  what  she  pleased 
with  them ;  upon  which  Mrs.  S.  appeared  to  be  perfectly  satisfied, 
and  W.  went  away,  and  the  witness  believed  all  matters  adjusted, 
until  shortly  after  he  learned  that  Mrs.  S.  did  not  intend  to  comply 
with  her  promise  to  W.  and  had  brought  suit  in  Chancery  against 
him.  The  plaintiffs  then  read  in  evidence  the  case  in  6  H.  dt  J.  435, 
by  consent.  By  these  proceedings  it  appeared  among  other  things, 
that  the  original  bill  was  filed  by  Lurana  S.  executrix,  and  sole 
devisee  of  John  S.  on  the day  of 1818,  with  two  ex- 
hibits, the  deed  above  mentioned,  and  the  will  of  John  S.  which  are 
to  be  deemed  parts  of  this  bill  of  exceptions.  That  Mrs.  S.  the  com- 
plainant, died  on  or  about  the  31at  of  October,  1818,  having  made 
her  will,  which  also  is  to  be  used  from  the  said  proceedings  as  there 
exemplified,  and  that  subsequently,  the  defendant,  and  Bichard  L. 
Stockett,  her  devisee,  became  parties  to  the  said  proceedings.  The 
plaintiffs  further  gave  in  evidence  to  the  jury,  that  soon  •  after  qqq 
Mrs.  S's  death,  the  defendant  took  possession  of  the  planta-  ^^^ 
tioD,  and  assumed  the  control  and  disposal  of  the  negroes,  and 
held  the  same  by  himself,  or  his  under  tenants,  and  agents,  until 
July,  1825.  And  the  plaintiff"  then  proved  all  the  facts  in  rela- 
tion to  the  valuation  and  renting  of  the  land,  and  use  and  hire  of 
the  negroes  mentioned  in  the  other  exceptions.  And  that  the  wit- 
ness has  since  paid  the  rent  of  that  year  accordingly^  to  Mr.  W.  with- 
out any  objection  from  the  defendant,  who  has  never  asked  him  for 
the  said  rent.  The  plaintiff's  further  gave  in  evidence,  that  in  the 
month  of  July,  1825,  the  defendants  delivered  up  the  possession  of 
the  said  land  and  negroes,  to  the  plaintiffs'  intestate,  as  the  said 
cause  was  then  decided  in  his  favor  in  the  Court  of  Appeals.  And 
the  defendant  gave  in  evidence  to  the  jury  a  writ  of  replevin  and 
proceedings  under  it,  as  mentioned  in  the  second  bill  of  exception — 
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and  those  in  the  action  of  ejectment  in  the  fourth  exception.  Where- 
upon the  plaintiffs  called  Stephen  Beard  to  prove  the  declarations 
and  admissions  of  Mrs.  S.  while  she  was  in  possession  of  the  said 
property,  as  to  the  nature  and  character  of  her  possession,  which 
evidence  was  then  admitted  by  the  Court,  and  given  to  the  jury  as 
herein  before  stated,  and  then  both  parties  rested  the  evidence  in 
this  cause. 

The  plaintiff's  counsel  then  prayed  the  Court  to  instruct  the  jury, 
upon  all  their  evidence  contained  in  the  5th  bill  of  exceptions,  as 
follows : 

1.  That  it  was  sufficient  in  law,  to  authorize  the  jury  to  infer  the 
relation  of  landlord  and  tenant,  as  existing  between  W.  and  this  de- 
fendant, during  the  possession  of  the  said  S.  as  aforesaid,  and  that 
the  said  S.  held  the  said  land  and  negroes,  under  the  title  of  W.  and 
with  his  concurrence  and  permission ;  and  that  it  is  not  necessary  in 
law  for  the  plaintiffs,  in  order  to  maintain  this  action,  to  prove  an 
express  contract  with  S.  at  the  time  S.  first  took  possession,  nor  any 
QQ/i  ®^P^®*s  reservation  of  a  certain  rent,  •  nor  the  actual  payment 
•***^  of  any  rent  by  S.  to  W.  or  to  the  administrators  of  W.  since 
his  death. 

2.  If  the  jury  believe  the  several  matters  stated  in  the  foregoing 
prayer,  that  the  mere  suing  out  a  writ  of  replevin  by  W.  against 
Lurana  S.  for  the  said  negroes  in  April,  1818,  which  was  afterwards 
discontinued  by  consent  without  costs  of  both  parties,  is  not  sufficient 
evidence  in  law,  to  establish  an  adverse  possession  of  the  said  negroes, 
against  W.  under  which  the  defendant  can  protect  himself  against 
this  action. 

3.  That  if  the  defendant  relies  upon  the  writ  of  replevin,  and  the 
proceedings  in  that  case,  to  prove  the  adverse  possession  of  Mrs. 
Lurana  S.  of  the  said  property,  the  declarations  and  admissions  of 
Mrs.  S.  while  she  was  in  possession,  relative  to  the  nature  and  char- 
acter of  her  possession,  or  that  she  held  by  permission  of  W.  are 
competent  legal  evidence  for  the  plaintiffs  to  rebut  such  a  defence, 
and  to  show  if  the  jury  believe  such  evidence,  that  she  held  and 
claimed  under  W. 

The  defendant  by  his  counsel  objected  to  said  prayers,  and  prayed 
the  Court  to  give  the  following  instructions :  1.  That  if  the  jury 
believe  from  the  evidence  in  this  cause  that  the  original  plaintiff  in 
this  suit,  on  the  8th  April.  1818,  instituted  an  action  of  ejectment  in 
Anne  Arundel  County  Court,  against  the  then  tenant  in  possession, 
to  recover  the  lands,  for  the  use  and  occupation  of  which  this  suit  is 
brought,  that  upon  the  death  of  said  tenant  in  possession,  subpoena 
was  issued  against  B.  L.  S.  her  devisee,  who  appeared  in  virtue  of 
said  subpoena^  and  was  made  a  party  to  the  suit,  that  the  same  was 
continued  till  October,  1822,  when  it  was  entered  discontinued  with- 
out costs  by  consent,  then  the  plaintiffs  are  not  entitled  to  recover  in 
this  action,  for  profits  of  said  land  pending  the  said  suit. 
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2.  If  the  jury  are  of  opinion  from  the  evidence j  that  on  the  8th 
April,  1818,  the  plaintiff  issued  out  a  writ  of  replevin  against  Lurana 
S.  executrix  of  John  S.  and  •  who  possessed  said  negroes  as  qqk 
executrix  as  aforesaid,  to  recover  the  negroes  for  the  hire  of  ^^^ 
which  this  action  is  brought, — that  the  said  suit  was  continued  till 
tibe  death  of  Lurana  S.  was  suggested, — and  who  died  without  having 
closed  her  administration, — that  snbpcena  issued  against  her  executor, 
the  defendant  in  this  cause,  who  was  administrator  d.  b.  n.  of  John 
S.  who  claimed  the  said  negroes  as  administrator  d.  b.  n.  of  John  S. — 
that  the  cause  continued  till  October  Term,  1822,  when  it  was  en- 
tered, discontinued  by  consent  without  costs,  then  the  plaintiffs  are 
not  entitled  to  recover  in  this  suit  for  the  hire  of  said  negroes,  during 
the  time  aforesaid. 

The  Court  instructed  the  jury  as  prayed  for  by  the  plaintiff's 
ooansel,  and  refused  to  give  the  instructions  as  prayed  by  the  defen- 
dant's counsel,  except  so  far  as  those  are  modified  by  the  instructions 
abeady  given.  Whereupon  to  the  instructions  given,  and  to  the 
refusal  by  the  Court  to  instruct  the  jury  as  prayed  by  the  defendant's 
counsel,  the  defendant  excepted.  And  the  verdict  and  judgment 
being  against  him,  the  present  writ  of  error  was  sued  out. 

A  question  was  made,  and  argued  in  the  Court  of  Appeals,  upon 
the  manner  in  which  the  judgment  was  entered  up  in  the  County 
Court :  The  judgment  was  on  verdict  for  $1,044.51,  and  the  form 
pursued  was  as  follows :  "  Therefore  it  is  considered  by  the  Court 
here,  that  the  said  Bachel  H.  and  Benjamin  Watkins,  adminis- 
trators as  aforesaid,  recover  against  the  said  Joseph  IST.  Stockett,  the 
sum  of  $10,000  current  money,  (the  damages  laid  in  the  narr.)  to  be 
released  on  payment  of  $1,044.51,  (the  sum  found  by  the  jury)  with 
interest,  &c.'^ 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
and  Abcheb,  JJ. 

Magruder  and  Alexander^  for  the  appellant,  cited  the  Acts  of  1809,. 
ch.  153;  1811,  ch.  161 ;  Fisher  vs.  State^  use  of  Johnson^  IE.  dt  J.  416 ; 
TiJghman  vs.  Stewartj  ^  H.  &  McH.  163;  Purl  vs.  Duvallj  5  H.  <&  J. 
69;  Biggin  vs.  Patapsco  Co.  7  H.dtJ.  294 ;  2  SaUc.  515  ;  Cro.  Jac.  644 ; 
Jackson  vs.  Aldrickj  13  Johns.  Rep.  106;  Birch  vs.  Wright,  1  Term 
Rep.  378 ;  Jackson  vs.  Fuller,  4  Johns.  215 ;  Jackson  vs.  l}yler,  2  Johns. 
i?ep.  444;  2  Wheat.  Selw.  1083,  note  (3;)  8  Term  Rep.  327;  Jackson 
vs.  Deyo,  3  Johns.  Rep.  422 ;  2  Johns.  Ca.  353 ;  Smith  vs.  Stewart,  6 
Johns.  Rep.  46 ;  Bancroft  vs.  Wardell,  13  Johns.  489 ;  2  2'aunt.  146. 

Johnson  and  Randall,  for  the  appellees,  cited  2  Harr.  Ent.  87 ;  13 
Johns.  Rep.  106 ;  2  Johns.  Rep.  75 ;  2  Sand.  Ev.  487 ;  5  Barn,  and 
Aid.  604;  5  Coiven,  123,  128;  3  Johns.  Rep.  499;  2  Term  Rep.  53;  1 
Coupp,  290;  Cotop.  246;  2  Camp.  14;  •  Oliver  vs.  Or  ay,  1  E.  ^^^ 
d;  G.  204.  ,  ^^* 
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Eable,  J.  delivered  the  opinion  of  the  Court.  There  were  five 
exceptions  taken  on  the  trial  of  this  case,  which  is  an  action  for  the 
ase  and  occupation  of'  land,  and  for  the  work,  labor,  and  services  of 
negroes,  brought  by  the  administrators  of  Watkins  against  Stockett. 
The  first  and  fourth  were  filed  by  the  plaintiflls,  and  were  not  used 
by  them.  The  remaining  three  have  had  a  full  share  of  our  atten- 
tion. The  fifth  exception  contains  a  recapitulation  of  all  the  evidence 
examined  by  either  party.  On  this  exception,  three  prayers  were 
submitted  by  the  plaintiff's,  and  two  by  the  defendants,  and  all  were 
decided  favorably  to  the  former.  They  will  all  be  adverted  to,  in 
the  opinion  about  to  be  pronounced  by  this  Court.  The  plaintiffs 
repeated  all  the  evidence  adduced  on  their  part,  and  asked  the  Court 
to  instruct  the  jury,  if  they  believed  it,  that  it  was  sufficient  evidence 
in  law,  to  authorize  them  to  infer  the  relation  of  landlord  and  tenant, 
as  existing  between  Watkins  and  the  defendant,  during  the  posses- 
sion of  Stockett,  and  that  Stockett  held  the  land  and  negroes,  under 
the  title  of  Watkins,  and  with  his  concurrence  and  permission ;  and 
that  it  is  not  necessary  in  law,  for  the  •  plaintiff^),  in  order  to 
tSoll  maintain  this  action,  to  prove  an  express  contract  with  Stock- 
ett, at  the  time  Stockett  first  took  possession,  nor  any  express  reser- 
vation of  a  certain  rent,  nor  the  actual  payment  of  any  rent  by 
Stockett  to  Watkins,  or  to  the  administrators  of  Watkins,  since  bis 
death.  The  last  part  of  this  instruction  is  certainly  correct.  To 
maintain  this  action  for  use  and  occupation,  it  was  not  necessary  for 
the  plaintiffs  to  prove  an  express  contract  with  the  defendant  at  tb^ 
time  when  he  first  took  possession,  nor  an  express  reservation  of  a 
certain  rent,  nor  that  the  defendant  has  paid  rent  to  the  plaintiffs, 
or  their  intestate.  Such  an  action  may  be  maintained  on  the  implied 
undertaking,  where  the  permissive  holding  is  established  -,  and  if  it 
appestrs  in  the  evidence  that  a  certain  rent  was  reserved,  the  reser- 
vation may  be  used  to  regulate  the  qtuintum  of  damages.  The  former 
part  of  the  instruction  is  of  a  different  character,  and  exhibits  to 
view  the  principal  point  in  the  cause.  It  informs  the  jury,  that  the 
evidence,  as  repeated  by  the  plaintiff's  prayer,  is  sufficient  in  law  to 
authorize  them  to  infer  the  relation  of  landlord  and  tenant,  as  exist- 
ing between  the  parties,  during  the  possession  of  the  defendant,  and 
that  he  held  the  land  and  negroes,  under  the  title  of  Watkins,  and 
with  his  concurrence  and  permission. 

Every  part  of  this  evidence  we  have  examined  carefully,  and  we 
cannot  perceive  in  any  part  of  it,  nor  in  the  whole  considered  to- 
gether, the  presumptive  quality  ascribed  to  it.  In  a  word,  it  does 
not  appear  to  us  sufficient  in  law,  to  justify  the  inference  drawn 
from  it  by  the  County  Court.  In  the  fall  of  1818,  Joseph  N.  Stockett 
entered  upon,  and  took  possession  of  this  land,  and  held  it  by  him- 
self and  others,  until  the  year  1825.  By  what  authority,  and  in  what 
character  he  possessed  it,  there  iff  not  a  particle  of  direct  testimony 
in  the  record  to  show.    If  he  entered  and  possessed  it  as  a  trespasser, 
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there  is  an  end  of  this  question.  Out  of  this  tortious  proceeding  no 
holding  with  permission  can  ever  be  inferred.  If  he  came  in  as  a 
trespasser,  say  the  Court,  in  Eartoood  vs.  Ckeeseman^  3  Serg.  dt  RawL 
*  the  plaintiffs  cannot  recover  in  an  action  for  use  and  occu-  Q/in 
pation.  And  in  6  Johns.  Bep.  49,  it  is  said  by  the  Court,  that  ^^^ 
the  purchaser  who  refused  to  perform  his  contract,  changed  himself 
JDto  a  trespasser,  and  in  that  character  was  liable  to  be  turned  out 
and  made  responsible  for  mesne  profits. 

In  January,  1819,  Joseph  N.  Stockett  united  with  Richard  Stockett 
in  redving  Lurana  Stockett's  bill  in  equity,  against  Nicholas  Wat- 
kins,  and  although  as  her  executor,  and  as  administrator  de  bonis 
non  of  John  Stockett,  it  was  perhaps  his  duty  so  to  do,  to  redeem 
the  negroes  transferred  or  pledged  by  the  deed  of  1816,  he  has  never- 
theless been  considered  as  having  taken  her  place  in  the  contest, 
and  succeeded  to  the  possession  of  the  land  in  her  right. 

We  will  take  a  short  view  of  the  subject  in  this  light,  and  see 
whether  it  will  conduct  to  a  different  conclusion  than  that  already 
stated.  Whatever  the  early  impressions  of  Lurana  Stockett  might 
have  been  with  respect  to  the  rights  of  Nicholas  Watkius,  under  the 
deed  from  her  husband,  in  the  month  of  April  or  May  following  his 
death,  she  filed  the  bill  in  Chancery  against  him,  asserting  the  deed 
to  be  nothing  more  than  a  mortgage,  which  she  ofiTered  herself  ready 
to  redeem,  and  denying  positively  the  absolute  rights  which  he 
claimed  under  it.  The  legal  warfare  by  her  thus  commenced  was 
prosecuted  with  ardor  by  Joseph  N.  Stockett,  until  the  year  1820, 
when  he  succeeded  in  obtaining  from  the  Chancellor  an  interlocutory 
decree,  pronouncing  the  deed  in  question  to  be  a  mortgage.  With 
cheering  prospects  before  him,  he  pressed  the  case  on  to  a  final  de- 
cree, and  in  1822  Chancellor  Johnson  also  declared  the  deed  of 
1816  to  be  nothing  more  than  a  mortgage.  By  Watkins,  the  case 
was  then  taken  to  the  Court  of  Appeals,  where  it  was  met  by  Stock- 
ett in  the  spirit  such  a  struggle  is  calculated  to  inspire.  He  em- 
ployed able  counsel  to  defend  the  appeal,  and  continued  unceasingly 
to  assert  that  the  land  he  possessed  was  pledged  only,  and  not  con- 
veyed absolutely  to  Nicholas  Watkins;  and  in  this  assertion  q^  ^ 
he  •  persevered,  until  undeceived  by  the  Court  of  Appeals,  in  •***  * 
1825.  What  ground  is  furnished  by  all  this,  it  may  be  asked,  on 
which  to  raise  a  legal  inference  that  Joseph  N.  Stockett  held  the 
land  and  negroes  all  the  time  he  possessed  them,  under  the  title  of 
Nicholas  Watkins,  and  with  his  concurrence  and  permission.  They 
are  not  facts  and  circumstances  which  usually  attend  such  permis- 
sive holding,  and  this  is  the  best  test,  it  is  said,  by  which  to  try  a 
legal  presumption.  They  rather  appear  to  us  of  an  opposite  charac- 
ter, and  to  manifest  the  actual  posture  of  Joseph  N.  Stockett  to  have 
been  inconsistent  with  the  supposed  tenancy  to  Nicholas  Watkins. 
His  equity  proceeding  had  assumed  for  him  the  attitude  of  a  mort- 
gagor offering  to  redeem  the  mortgaged  premises;  and  he  main- 
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tained  himself  in  it  until  the  close  of  the  controversy,  and  in  this  sit- 
uation constantly  held  the  disputed  property.  How  then  is  it  possi* 
ble,  in  the  teeth  of  this  fact,  to  infer  the  relation  of  landlord  and 
tenant  between  him  and  Nicholas  Watkins,  daring  the  same  period, 
and  that  he  enjoyed  by  his  permission?  The  law  sometimes  implies 
contracts,  but  never  where  there  is  an  express  contract,  or  facts  ex- 
ist wholly  inconsistent  with  the  contract  to  be  implied.  But  it  has 
been  thought  that  the  Court's  instruction  on  the  first  prayer  is  sup- 
ported by  the  disclosures  made  by  Joseph  N.  Stockett  to  James 
Davidson  and  John  Beard,  a  little  before,  and  after,  the  reversal  of 
the  decree  in  the  Court  of  Appeals.  We  will  briefly  advert  to  them 
to  show  their  inadequacy  for  this  purpose.  When  Joseph  N.  Stock- 
ett was  about  to  lease  to  James  Davidson,  early  in  the  year  1825,  he 
said  to  him  that  the  rent  would  have  to  be  paid  to  him  or  Nicholas 
Watkins,  as  the  case  between  them  eventuated  in  the  Court  of  Ap- 
peals, at  the  next  June  Term,  when  it  was  expected  to  be  finally  de- 
cided. By  this  he  said  nothing  more  than  to  repeat  the  disposition 
the  law  would  make  of  the  accruing  i^nt,  in  the  event  of  the  success 
of  Nicholas  Watkins ;  for  it  is  exceedingly  clear,  that  the  tenant  at 
the  end  of  the  year  could  not  safely  pay  to  -any,  except  the  estab- 
lished  owner  of  the  land.  It  bears  *  but  little  on  the  subject 
^^^  under  review,  having  no  tendency,  that  we  can  perceive,  to 
aid  the  presumption  that  the  relation  of  landlord  and  tenant  existed 
between  Nicholas  Watkins  and  Joseph  N.  Stockett,  during  the  pen- 
dency of  their  suit  in  equity,  and  in  the  Court  of  Appeals.  The  dis- 
closure to  John  Beard  is  pretty  much  of  the  same  cast,  and  appears 
to  us  to  have  little  to  say  to  the  point  l)efore  us.  It  took  place  in 
October,  1825,  at  which  time  Joseph  N.  Stockett  refused  to  abate 
the  hire  of  negro  Sam,  and  said  he  had  to  pay  it  to  Nicholas  Wat- 
kins, and  that  all  the  rents  of  the  place,  and  the  hire  of  the  negroes, 
were  to  be  paid  to  him,  as  the  suit  between  them  was  determined. 
The  event  of  the  suit  had  rendered  him  accountable  to  Nicholas 
Watkins  for  the  hire  of  the  negroes,  and  the  rents  of  the  land,  and 
there  is  to  be  recognized  in  what  he  said  nothing  more  or  less  than 
an  acknowledgment  of  his  accountability  to  him.  It  affords  no 
foundation  on  which  to  raise  an  inference  that  he  was  to  l)e  answera- 
ble for  those  demands  in  any  particular  form  of  proceeding,  and  not 
the  slightest  to  justify  a  presumption  that  he  held  from  Nicholas 
Watkins  permissively  from  1818  to  1825,  to  which  holding  there  is 
not  the  smallest  allusion.  His  liability  he  spoke  of  in  general  terms, 
and  it  would  be  a  most  strained  and  forced  construction  of  his  lan- 
guage to  deduce  from  it  a  permissive  occupation  by  him  of  these 
premises,  which  his  conduct,  for  a  series  of  years  together,  flatly  con- 
tradicts. 

To  these  sentiments  of  the  Court,  in  relation  to  the  instructions 
on  the  first  prayer  of  the  plaintiffs,  the  opinion  of  the  County  Court 
is  opposed,  on  the  first  prayer  submitted  by  the  defendant.    They 
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refused  on  this  prayer  to  direct  the  jury  that  the  plaintiffs  were  not 
entitled  to  i*ecover  in  this  action  for  the  profits  of  the  land,  pend- 
ing the  ejectment  instituted  by  KichoUis  Watkins  against  Lurana 
Stockett  in  1818,  and  discontinued  in  1822;  maintaining,  as  they 
did,  the  converse  proposition,  that  the  action  was  sustainable  for 
tl^p  profits  during  the  same  period.  This  refusal  of  the  Court  below, 
'we  must  then  necessarily  disapprove  of,  and  •  we  will  add  no  - 
other  remark  upon  this  part  of  the  subject.  The  two  other  ^^^ 
prayers  on  behalf  of  the  plaintiffs,  as  well  as  the  last  offered  by  the 
defendant,  refer  to  the  ne<?ro  property,  and  will  be  disposed  of  by  us 
in  a  few  words.  They  rest  upon  different  principles,  and  we*entirely 
concur  with  the  Court,  that  the  action  as  to  the  work  and  labor  of 
the  servants  may  be  sustained.  Supposing  Joseph  N.  Stockett  to 
have  possessed  them  as  a  trespasser  from  the  first  to  the  last  of  the 
tedious  law  suit  between  him  and  Nicholas  Watkins,  the  tort  may 
be  waived,  and  the  action  of  assumpsit  supported.  This  right  to 
waive  the  direct  injury,  and  adopt  assumpsit,  is  universal,  where  the 
chattel  taken  has  been  turned  into  money.  And  it  has  been  sus- 
tained in  some  instances,  where  the  chattel  has  not  been  parted ' 
froin  by  the  trespasser.  For  the  distinctions  on  this  subject,  vid. 
Hanbly  vs.  TroUy  Cotop.  375.  The  present  case  however  differs  in  its 
iacts  from  most  of  the  cases  decided  on  this  head.  The  negroes 
have  been  restored  to  Nicholas  Watkins,  and  the  claim  is  for  dam- 
ages for  the  tort,  committed  by  the  trespasser  in  seizing  them,  and 
detaining  them  from  the  owner.  That  this  kind  of  tort  may  also  be 
waived,  and  an  action  substituted  for  it,  on  the  implied  contract,  is 
fully  established  by  the  modem  authorities,  and  is  in  fact  in  princi- 
ple like  the  old  cases  reported  on  this  doctrine.  Lightly  vs.  Couhton^ 
1  Taunt.  112,  and  Foster  vs.  Stewart^  3  Maul.  <&  Selw.  197,  may  be 
consulted,  and  they  will  be  found  decisive  on  the  point.  The  last 
was  the  case  of  an  apprentice  seduced  from  the  service  of  his  master, 
where  the  seduction  was  waived,  and  an  sissumpsit  for  the  work  and 
labor  of  the  apprentice,  supported  by  Ld.  Ellenborough  and  the 
whole  Court. 

With  a  few  words  on  the  second  and  third  exceptions  taken  by  the 
defendant,  we  will  close  this  opinion.  We  cannot  think  with  the 
Court  below,  that  the  admissions  of  Lurana  Stockett,  as  to  the  terms 
on  which  she  held  the  negroes  that  belonged  to  her  husband's  estate 
were  competent  evidence  against  the  defendant.  He  avowedly  pos- 
sessed them  •  as  administrator  de  bonis  non^  of  John  Stockett,  ^ 
and  in  fact  was  a  trespasser  on  the  rights  of  Nicholas  Wat-  •**^ 
kins,,  and  in  neither  character  could  he  be  prejudiced  by  the  confCvS- 
sions  of  Lurana  Stockett.  It  is  true  they  were  bequeathed  by  her 
husband  to  her,  but  if  they  had  been  proved  her  property,  they 
nevertheless  were  subject  to  the  testator's  debts  in  his  hands. 

The  third  exception  relates  to  the  Act  of  Limitations,  and  we  are 
of  opinion  that  no  part  of  the  plaintiff's  demand  is  barred  by  time, 
14  2  a.  &  J. 
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if,  in  other  respects,  the  action  for  it  was  sustainable.  About  the 
period  of  issuing  out  the  writ,  the  defendant  made  acknowledgments 
to  the  witness,  John  Beard,  that  are  amply  sufQcient  to  revive  the 
remedy,  and  prevent  the  operation  of  the  statute,  on  that  portion  of 
the  account  which  had  been  standing  for  more  than  three  years. 

Judgment  reversed,  and  procedendo  awarded. 


Williamson  vs.  Allen  et  al  use  of  Riston. — June,  1830. 

D.  gave  a  note  to  W.  for  his  accommodation,  who  endorsed  it  to  S.  for  the 
full  value.  At  the  time  S.  advanced  the  money,  R.  was  present  and 
pledged  his  word  to  S.  that  if  the  note  was  not  paid  at  maturity  he 
would  pay  it.  The  note  not  being  paid,  S.  brought  suit  against  D. ;  pend- 
ing the  suit  R.  made  S.  several  payments  on  account  of  the  note,  and  at 
the  last  payment  received  from  8.  a  receipt,  -  concluding  as  follows: 
^^  which  is  in  full  of  a  note  held  by  me  against  D.  now  in  suit,  and  pro- 
ceeds of  the  same  properly  belonging  to  said  It."  A  few  days  before 
the  trial  of  the  cause  and  some  months  after  the  last  payment,  the  suit 
was  entered  on  the  docket  for  the  use  of  R.  It  appeared  that  R.  was 
entitled  to  the  beneficial  interest  in  the  note,  and  that  S.  had  no  other 
interest  than  what  arose  from  an  obligation  to  prosecute  the  suit  to  final 
judgment  for  R's  use.  Held,  that  as  the  payment  to  8.  was  not  made  by 
D.  or  on  his  behalf,  that  the  suit  could  be  carried  on  for  R^s  benefit  as  the 
equitable  assignee. 

A  promissory  note  may  be  purchased  without  taking  an  endorsement  as  well 
after,  as  before  suit  brought.  The  purchaser  has  the  beneficial,  and  the 
vendor  the  legal  interest;  and  the  suit  may  be  carried  on  without  enter- 
ing the  use.  (a) 

•  Appeal  from  Baltimore  County  Court.  This  was  an  ac- 
••^^  tion  of  assumpsit,  by  the  appellees,  the  endorsees,  against  the 
appellant,  the  drawer  of  a  promissory  note,  for  $2,500,  payable  to 
Wilson.  Wilhamson  &  Co.  and  by  them  endorsed  to  the  plaintiff's. 
The  action  was  commenced  on  the  23d  of  March,  1826.  The  defend- 
ant pleaded  non  assumpsit 

1.  At  the  trial  the  plaintiffs  offered  in  evidence  the  promissory  note, 
on  which  the  suit  is  brought,  with  the  endorsement  thereon,  and 
which  was  admitted  to  have  been  executed  by_the  parties  whose 
names  are  on  the  same;  to  wit,  ^< $2,500.  Baltimore,  December 26th, 
1825.  Seventy  days  after  date,  I  promise  to  pay  Wilson,  William- 
son &  Co.  or  order,  twenty-five  hundred  dollars,  and cents  for 

value  received.  D.Williamson."  (Endorsed,)  "Pay  the  contents 
to  Messrs.  S.  &  M.  Allen  &  Co.,  Wilson,  Williamson  &  Co. — S.  &  M. 
Allen  &  Co."  The  defendant  then  read  in  evidence  to  the  jury  the 
tbllowing  bill  on  the  equity  side  of  this  Court,  and  all  the  proceed- 

(a)  Cited  in  Whiting  vs.  Ins,  Co.  15  Md.  315.  Cf.  Gray  vs.  Wood,  2  H.  & 
J.  280;  Merryman  vs.  State^  5  H.  &  J.  846. 
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logs  tbereoD,  with  the  answer  of  Sylvester  L.  Fowler,  one  of  the 
plaintiffs,  and  the  exhibits  filed  with  the  said  answer.  <^  To  the 
Honorable  the  Jadges  of  Baltimore  Goanty  Gonrt,  sitting  as  a  Court 
of  Equity :  Humbly,  &c.  your  orator,  David  Williamson,  of  the  City 
of  Baltimore,  says,  that  sometime  in  the  month  of  December,  1825, 
a  certain  John  B.  Wilson,  Charles  A.  Williamson  and  John  N. 
Woodard,  of  the  City  of  Baltimore,  were  trading  under  the  firm  of 
Wilson,  Williamson  &  Co.  and  the  said  Charles  A.  W.  being  the  son 
of  your  orator,  and  then  being  confined  to  his  lodgings  by  indisposi- 
tion, the  said  John  B.  W.  applied  to  your  orator  for  his  aid,  in  raising 
fands  for  the  use  of  the  firm ;  falsely  representing  that  the  said  firm  was 
doing  a  good  business,  aud  only  wanted  funds  to  enable  them  to  carry 
it  on  advantgeously.  And  your  orator  further  sheweth,  that  relying 
upon  the  said  representations,  your  orator  agreed  to  loan,  and  did 
loan  to  the  said  John  B.  W.  for  and  on  account  of  the  said  firm,  his 
promissory  •  note  in  their  favor,  bearing  date  at  Baltimore,  ^^ 
the  26th  of  December,  1825,  payable  70  days  after  date,  for  *** 
the  sum  of  12,500,  for  the  purpose  of  raising  money.  And  your 
orator  further  sheweth,  that  he  has  heard  and  believes  it  to  be  true, 
that  the  said  John  B.  W.  immediately  thereafter,  endorsed  the  said 
note  in  the  name  of  the  said  firm,  and  transferred  it  to  a  certain 
George  Biston,  (  he  the  said  George  B.  knowing  how  the  said  note 
had  been  obtained,)  at  usurious  interest ;  that  the  said  Greorge  B. 
shortly  thereaft'Cr,  passed  the  said  note  to  Solomon  Allen,  Moses 
Allen  and  Sylvester  Fowler,  of  the  City  of  Baltimore,  (then  trading 
nnder  the  firm  of  S.  &  M.  Allen  &  Go.)  but  that  the  said  George  B. 
did  not  endorse  the  same,  the  endorsement  of  tiie  said  W.  W.  &  Go. 
being,  as  your  orator  has  been  informed  and  believes,  in  blank.  And 
jour  orator  further  sheweth,  that  the  said  note  not  being  paid  when 
it  arrived  at  maturity,  the  said  Solomon,  Moses  and  Sylvester,  insti- 
toted  a  suit  thereon  against  your  orator,  which  is  now  here  depend- 
ing, and  to  the  proceedings  wherein  your  orator  begs  leave  to  refer, 
and  prays  that  the  same  may  be  taken  and  considered  as  a  part  of 
this,  his  bill.  Your  orator  further  sheweth,  that  he  hath  understood 
and  believes  that  the  said  Solomon,  Moses  and  Sylvester,  are  not  in 
fact  the  holders  of  the  said  note,  and  have  no  interest  therein ;  but 
that  the  said  suit  is  intended  for  the  benefit  of  the  said  G^rge  B. 
and  is  prosceuted  for  and  on  his  account,  by  the  said  plaintiffs.  And 
that  the  said  Solomon,  Moses  and  Sylvester,  have  no  right  of  action 
whatever  against  your  orator ;  all  which  actings  and  doings  are  con- 
trary, &c.  In  tender  consideration  whereof,  and  forasmuch,  &c.  as  he 
is  annble  to  prove,  &c.  To  the  end  therefore,  that  the  said  Solomon, 
Moses  and  Sylvester,  may  true  answers  make  to  the  matters  herein 
charged;  and  that  in  as  full  a  manner  as  if,  &c.  and  especially 
whether  the  said  Solomon,  Moses  and  Sylvester,  did  not  receive  the 
said  note  from  the  said  Greorge  B.f  and  if  they  did  not  receive  the 
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said  note  from  George  R.  from  •  wbom  did  they  receive  the 
••■*  ■  same  1  and  on  what  account  f  and  for  whose  use  the  same  was 
received !  and  whether  they  paid  value  for  the  said  note,  and  to 
whom  and  for  whose  use,  and  on  whose  account  the  said  suit  is 
carried  on  f  and  whether  they,  the  said  Solomon,  Moses  and  Sylves* 
ter,  have  any  and  what  interest  in  the  said  note  f  And  that  tbey 
may  be  required  to  produce  the  said  note,  and  that  the  same  may  be 
cancelled  and  destroyed,  and  that  your  orator  may  have  such  otber, 
and  further  relief,  &c.  Whereupon  the  said  Sylvester  Fowler  filed  in 
the  County  Court  the  following  answer :  The  answer  of  Sylvester  F. 
one  of  the  defendants  to  the  bill  of  complaint  of  David  W.  exhibited 
to  the  Judges  of  Baltimore  County  Court,  sitting,  &c.  against  Solo- 
mon A.,  Moses  A.  and  Sylvester  F.  This  defendant  saving  to  him- 
self, &c.  says,  that  Solomon  A.  and  Moses  A.  have  no  knowledge  of 
the  transaction  to  which  tbe  bill  refers,  as  they  were  in  Philadelphia 
at  the  time  it  took  place,  and  have  resided  there  ever  since ;  the 
transaction  was  with  this  defendant  alone,  and  he  alone  can  testify 
respecting  it.  This  defendant  has  no  knowledge  of  the  representa- 
tions made  by  John  B.  W.  to  the  complainant  at  the  time  the  note 
was  given,  and  cannot  therefore  either  admit  or  deny  the  truth  of 
the  representations,  as  set  forth  in  the  bill.  This  defendant  further 
states,  that  the  firm  of  S.  &  M.  Allen  &  Co.  advanced  out  of  their 
own  funds,  to  W.  W.  &  Co.  the  endorsers  of  the  said  note,  the  full 
amount  of  the  note  in  money,  without  receiving  or  retaining  interest, 
at  the  rate  of  more  than  six  per  cent,  per  annum ;  that  the  transac- 
tion was  with  the  defendant,  and  so  far  as  he  has  any  knowledge  of 
it,  was  not  usurious,  either  in  fact  or  intention,  but  was  on  the  con- 
trary perfectly  fair  and  legal.  This  defendant  further  states,  that 
the  suit  at  law  referred  to  in  the  bill  was  commenced  against  the 
maker  and  endorsers  of  the  said  note,  by  Solomon  A.,  Moses  A.  and 
Sylvester  F.  on  their  own  account,  and  for  their  own  benefit.  And 
lastly,  this  defendant  again  utterly  denies  the  charge  of  usury,  set 
forth  in  the  bill  of  the  complainant. 

•  Upon  exceptions  being  filed  to  the  preceding  answer,  the 
^^^  same  respondent  put  in  the  following  additional  answer:  To 
the  first  exception  this  defendant  says,  that  to  the  best  of  hisrecollec-' 
tion,  George  B.  was  present  with  John  B.  W.  when  this  defendant 
received  the  note,  but  the  note  was  received  from  the  said  J.  B.  W. 
and  not  from  the  said  George  K.    To  the  second  exception  this 
defendant  says,  that  he  received  the  note  from  the  endorsers,  W.  W. 
&  Co.  as  g^tated  above.    To  the  third  exception  this  defendant  says, 
that  he  received  the  said  note  on  account  and  for  the  sole  use  of- 
S.  &  M.  Allen  &  Co.  the  plaintiffs  in  the  action  at  law.    To  the 
fourth  exception  this  defendant  says,  that  he  paid  value  for  the  * 
note  as  stated  in  his  original  answer  to  W.  W.  &  Co.  the  endorsers 
on  the  said  note.    To  the  fifth  exception  this  defendant  says,  that 
at  the  time  he  advanced  the  money  to  W.  W.  &  Co.,  George  R.  was 
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present,  and  pledged  his  word  to  the  defendant,  that  if  the  said  note 
was  not  paid  at  maturity,  by  the  maker  or  endorser,  be,  the  said 
George,  would  pay  it.  Since  the  suit  at  law  was  commenced,  the 
said  George  B.  has  redeemed  his  pledge  and  paid  the  note,  as 
appears  by  the  following  receij)t  herewith  filed,'  marked  A ',  upon 
this  consideration  the  said  George  E.  is  now  entitled  to  the  bene- 
Mal  interest  in  the  said  note  and  suit.  This  defendant  further 
8ays,  that  if  he  had  sup|x>sed  it  material,  he  should  have  stated  this 
fact  in  his  original  answer.  To  the  sixth  exception  this  defendant 
says,  that  the  plaintiffs  in  the  action  at  law,  have  no  other  interest 
ID  the  note,  than  what  arises  from  an  obligation  to  prosecute  the  suit 
to  final  judgment  for  the  use  and  benefit  of  the  said  George  R.  To 
the  seventh  exception  this  defendant  saith,  that  he  herewith  files 
the  note  and  prays  that  it  may  be  deemed  as  part  of  this,  his 
answer. 

The  exhibit  marked  A,  referred  in  the  aforegoing  answer,  is  as 
follows,  to  wit :  "  We  acknowledge  the  receipt  from  George  Riston,  of 
the  following  items,  viz.  on  the  18th  November,  1826,  cash,  $586.57 ; 
on  the  18th  December,  J  826,  cash,  $517.16;  on  the  20th  January, 
1827,  cash,  •  1502.83 ;  .on  the  19th  February,  1827,  cash, 
$1,028.02 ;  making  in  all  12,634.68,  which  is  in  full  of  a  note  ^^^ 
held  by  us  against  D.  Williamson,  for  $2,500,  which  note  is  now  in 
sait  and  the  proceeds  of  the  same  properly  belonging  to  said  Riston. 
Baltimore,  19th  February,  1827.  S.  &  M.  Allen  &  Co."  And  the 
defendant  further  gave  in  evidence  by  the  notary  public,  by  whom 
payment  of  the  said  note  was  demanded,  at  the  instance  of  tlie  legal 
plaintiffs,  of  the  defendant,  David  Williamson,  that  when  he  applied 
to  the  defendant  for  the  payment  of  the  same,  the  said  defendant 
refused  to  pay  the  same,  alleging  as  a  reason  the  following :  '<  that 
the  said  note  can  or  will  not  be  paid,  having  been  obtained  by  false 
representations,  pretext,  and  devices,  and  not  applied  to  the  pur- 
poses for  which  it  was  given  or  intended  to  be  used;  and  further- 
more, because  usury  has  been  had  and  received  thereon."  And  tbe 
defendant  further  gave  in  evidence  that  this  suit  was  not  entered 
for  the  use  of  George  Riston,  the  person  named  in  the  said  equity 
proceedings,  until  the  25th  day  of  this  present  month,  November, 
1827,  and  alter  the  coming  in  of  the  answers  in  the  said  equity  pro- 
ceedings mentioned.  And  further  gave  in  evidence  the  following 
receipt,  admitted  to  have  been  signed  by  Wilson,  Williamson  &  Co. 
the  payees  on  the  promissory  note  aforesaid,  at  the  time  the  note 
mentioned  in  the  same  was  delivered  by  defendant  to  them. 
.  "Baltimore,  December  26t/i,  1825.        Received  of  Mr.  D.  Williamson, 

one  note  dated  23d  instant  60  days ^2,500 

26th     "         70     "     2,500 


Which  we  promisee  to  pay  at  maturity.  $5,000 

95,000.  Wilson,  Willloison  &  Co." 
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And  farther  gave  in  evidence,  that  one  of  the  notes  stated  in  said 
receipt  is  the  note  in  suit  in  this  eanse.  Whereupon  the  defendant^ 
by  his  counsel,  prayed  the  Goart  to  instruct  the  jury  as  follows: 
First.  That  the  plaintiffs  are  not  entitled  to  recover  upon  the  afore- 
going evidence  if  the  jury  believe  the  same ;  because  it  appears  from 
^ -^  such  *  evidence  that  said  plaintiffs  have  been  paid  and  satis- 
^^^  fled  the  full  amount  of  principal  and  interest  due  upon  the 
promissory  note,  upon  which  the  action  is  brought,  and  have  no  inte- 
rest therein,  and  that  said  note  is  therefore  extinguished.  Second. 
That  also  upon  said  evidence,  if  the  jury  believe  from  the  same,  that 
the  principal  and  interest  of  the  note  upon  which  the  action  is 
brought,  and  offered  in  evidence  by  plaintiffs,  has  been  paid  to  the 
plaintiffs  since  the  institution  of  the  action ;  that  then  the  plaintiffs 
are  only  entitled  to  recover  nominal  damages;  both  of  which  instruc- 
tions the  Court  [Abgheb,  C.  J.  and  Kbll,  A.  J.]  refused  to  give, 
being  of  opinion  that  the  defendant  had  adduced  no  evidence  to 
shew,  that  any  payment  had  been  made  to  the  plaintiffs  by  the 
defendant,  or  by  his  agent;  but  that  the  sum  received  by  the  plain- 
tiffs from  said  Biston,  must  be  considered  as  a  consideration  paid  by 
him  to  the  plaintiffs  for  an  equitable  assignment  of  the  plaintiffs' 
legal  interest  in  the  cause  of  action. 

The  defendant  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin^ 
and  Stephen,  JJ. 

Scatty  for  the  appellant,  cited  Smith  vs.  Pickering^  6  Esp.  Rep.  50 ; 
Holland  vs.  JourdinCj  1  Holtj  6 ;  3  Serg.  dt  Low.  5;  The  Act  of  1763, 
ch.  23,  sec.  7 ;  Broum  vs.  DaviSj  3  Term  Rep.  83 ;  Baily  on  BiUSj  118, 
454 ;  Brovm  vs.  I'umerj  7  Term  Rep.  630 ;  Tinson  vs.  FranciSj  1 
Camp.  19 ;  Onion  vs.  Faul^  1  H.  dt  J.  114 ;  Norwood  vs.  Norwood^  2 
H.  dt  J.  238 ;  AUstan  vs.  ConteCy  4  H.  db  J.  351 ;  Morgan  vs.  Reintzellj 
7  Cranchy  273 ;  Heighe  vs.  Farmers  Bank^  5  H.  db  J.  68 ;  Barger  vs. 
CollingSj  1  H.i&  J.  213;  Omngs  vs.  OwingSj  1  H.  dt  0.  484;  HolUngs- 
worth  vs.  Floydj  2  H.  db  O.  SI }  McEvers  vs.  Mason,  10  Johns.  224. 

Meredith  ^and  J.  Raymond^  for  the  appellees,  cited  Merryman  vs. 
State,  5  H.  &  J.  424 ;  Gray  vs.  Wood,  2  H.  dt  J.  328 ;  Mechanics^ 
Bank  vs.  Hazard,  13  Johns.  354 ;  Oray  vs.  Wood,  2  H.  dt  J.  328 ;  Ring- 
gold vs.  Tyson,  3  H.  &  J.  178 ;  Hudson  vs.  Goodwin,  5  H.  dt  J.  115 ; 
Day  vs.  Lyon,  6  H.  dt  J.  140;  Kiersted  vs.  Rogers,  lb.  285;  13  Johns. 
354,  357 ;  Holland  vs.  Jourdine,  3  Serg.  dt  Lowb.  5,  6 ;  Brown  vs. 
Davis,  3  Term,  83 ;  Heighe  vs.  Farmers  Bank,  5  i/.  c&  J.  68 ;  Hollings- 
worth  vs.  Floyd,  2  H.  i&  G.  87. 

Taney,  (Attorney-General,)  in  reply. 

^  ^  •  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  The 
•'^•'   promissoiy  note  on  which  the  suit  was  brought,  was  drawn 
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by  the  appellant,  David  Williamson,  in  favor  of  Wilson,  Williamson 
&  Co.  and  by  them  endorsed  to  the  appellees,  S.  &  M.  Allen  &  Co. 
The  note  appears  to  have  been  drawn  for  the  accommodation  of 
Wilson,  Williamson  &  Go.  and  to  enable  them  to  raise  money  upon 
it.  At  the  time  of  the  endorsement  by  Wilson,  Williamson  &  Go. 
the  endorsees,  S.  &  M.  Allen  &  Go.  the  appellees,  advanced  to  them 
the  foil  amount  of  the  note,  which  not  being  paid  at  maturity,  they 
brought  suit  against  the  drawer,  which  was  entered  on  the  docket 
for  the  use  of  George  Biston.  When  S.  &  M.  Allen  &  Go.  advanced 
the  money  on  the  note  to  Wilson,  Williamson  &  Co.,  George  Biston 
was  present,  and  pledged  his  word  to  them,  that  if  the  note  was  not 
paid  at  maturity,  by  the  maker,  or  endorsers,  he  would  pay  it ;  and 
did  aller  the  institution  of  the  suit,  pay  to  them  the  amount  of  the 
note.  The  entry  on  the  docket,  "  for  the  use  of  George  Biston,"  was 
made  on  the  25th  of  November,  1827,  only  three  or  four  days  before 
the  trial.  The  amount  so  paid  by  Biston,  was  in  different  sums,  and 
at  di£ferent  times,  the  receipt  given  to  him  for  which,  by  S.  &  M. 
Allen  &  Go.  is  dated  the  19th  of  February,  1827,  when  the  last  was 
paid,  and  concludes  in  these  words,  (after  stating  the  different  sums 
paid,)  ^'  which  is  in  full  of  a  note,  held  by  us  against  D.  Williamson, 
for  $2,500,  which  note  is  now  in  suit,  and  the  proceeds  of  the  same 
properly  belonging  to  said  Biston."  And  in  an  answer  by  Fowler, 
one  of  the  firm  of  S.  &  M.  Allen  &  Go.  to  a  bill  of  discovery  filed 
pending  the  suit  at  law,  by  David  Williamson,  it  is  alleged  that  in 
consideration  of  the  payment  by  Biston,  ^^  he  is  now  entitled  to  the 
beneficial  interest  in  the  note,"  and  that  S.  &  M.  Allen  &  Go.  have 
no  other  interest  in  the  note,  than  what  arises  from  an  obligation  to 
prosecute  the  suit  to  final  judgment  for  his  use  and  benefit.  This 
answer  and  receipt,  which  is  made  an  exhibit  and  referred  to  in  the 
answer,  were  offered  in  evidence  by  David  •  Williamson,  the  q|^^ 
appellant,  and  furnished  the  only  evidence  in  the  case  relating  •'^^ 
to  the  payment  by  Biston,  and  the  interest  he  acquired  in  the  note. 
In  this  state  of  facts  it  is  contended,  that  the  note  and  the  interest 
of  S.  &  M.  Allen  &  Go.  the  appellees,  therein,  were  extinguished  b}' 
the  payment  to  them  of  the  amount,  and  that  he  was  not  entitled  to 
recover,  or  if  entitled  at  all,  that  he  was  not  entitled  to  recover  more 
than  nominal  damages.  Admitting  that  if  the  whole  amount  of  the 
principal  and  interest  of  the  note,  was  paid  to  the  appellees  by  the 
appellant,  or  by  Biston,  for,  and  on  his  account,  and  as  his  agent 
after  the  bringing  of  the  action,  they  were  not  entitled  to  recover 
more  than  nominal  damages }  yet  there  is  nothing  appearing  in  the 
record,  that  would  have  justified  the  Gourt,  in  instructing  the  jury 
either,  that  the  appellees  were  not  entitled  to  recover,  or  that  they 
were  only  entitled  to  recover  nominal  damages,  as  was  prayed 
at  the  trial,  and  is  insisted  on  here;  which  would  have  been  to 
assume  the  fact,  that  the  payment  was  by  the  appellant,  or  by  Biston, 
as  his  agent  in  discharge  of  the  note.    For  if  the  payment  was  not 
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made  by  him,  or  his  agent  in  discharge  of  the  note,  or  with  that 
intention,  it  does  not  necessarily  follow,  that  it  was  thereby  extin- 
guished. Eiston  or  any  body  else  might  have  purchased  it,  without 
taking  an  endorsement  by  the  appellees,  as  well  alter  as  before  suit 
brought,  which  is  not  understood  to  be  denied;  and  thus  have 
acquired  the  beneficial  interest,  whilst  the  legal  title  remained  in  the 
appellees.  And  if  Eiston  did  purchase  it,  or  advance  the  money 
upon  it,  not  on  account  of,  or  as  the  agent  of  the  appellants,  and  for 
the  purpose  of  discharging  it ;  but  on  his  own  account,  and  with  the 
intention  of  acquiring  the  beneficial  interest,  and  suffering  the  legal 
title  to  remain  in  the  appellees,  for  the  purpose  of  carrying  on  the 
suit,  which  he  had  a  right  to  do,  the  note  was  not  thereby  extin- 
guished, but  remained  in  force,  and  no  injury  was  done  to  appellant ; 
who  was  not  thereby  deprived  of  any  defence,  that  he  would  have 
^  had  against  the  appellees,  if  no  such  *  transaction  had  taken 
tloo  place,  and  they  had  gone  on  to  trial,  as  the  legal  and  equitable 
holders.  If  Eiston  had  purchased  the  note,  or  the  beneficial  interest 
therein^  before  the  institution  of  the  suit,  but  after  it  had  reiiched 
maturity,  without  taking  an  endorsement,  he  could  not  have  sued 
in  his  own  name,  but  in  the  name  only  of  the  appellees,  in  whom  the 
legal  title  remained  for  his  use,  subject  to  all  the  equities  of  the 
appellant,  as  against  the  appellees.  And  in  this  respect  it  makes  no 
difference,  when  the  purchase  is  made,  whether  before  or  after  the 
bringing  of  the  suit,  the  rights  of  the  defendant  being  no  more 
affected  in  the  one  case  than  the  other.  In  the  case  of  a  purchase 
before  suit  brought,  the  entry  for  the  use  of  the  purchaser,  if  made 
at  all,  (which  is  not  necessary  for  thepnriK)8e  of  carrying  on  the  suit,) 
may  as  well  be  made  at  any  time  after,  as  at  the  time  of  bringing  the 
suit,  and  it  is  as  difficult  to  perceive  why  such  purchase  may  not  be 
made  as  well  after,  as  before  a  suit  is  brought.  « For  the  principle 
here  assumed,  that  the  purchase  of  a  promissory  note,  or  the  pay- 
ment  of  the  amount  to  the  holder,  not  by  the  maker,  nor  on  his 
account,  nor  with  the  intention  to  discharge  it,  but  with  a  view  of 
acquiring  the  beneficial  interest  in  it.  does  not  extinguish  the  note, 
whether  made  before,  or  after  suit  brought,  but  if  made  belbre  and 
without  endorsement,  that  suit  may  be  brought  in  the  name  of  him, 
in  whom  the  legal  title  remains,  for  the  use  of  him,  who  has  thus 
acquired  the  beneficial  interest,  or  if  after  suit  bmught,  that  the  suit 
may  be  carried  on  in  the  name  of  the  original  plaintiff,  for  his  use, 
and  that  the  defendant  can  take  no  advantage  of  it,  it  is  quite  suffi- 
cient to  refer  only  to  Oray  and.  Biddle  vs.  Wood  and  Wife^  2  H.  &  J, 
328 ;  Mechanics  Bank  vs.  Hazard^  13  Johns.  Rep.  353.  And  Merry- 
man  vs.  Th^  State,  5  i/.  d;  J.  423.  The  circumstance  urged  in  the 
argument  that  Eiston  was  present,  when  the  note  was  endorsed  to 
the  appellees,  and  said  if  it  was  not  paid  at  maturity,  by  the  maker 
or  endorsers,  he  would  pay  it,  can  have  no  influence  upon  the  deci- 
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sion  of  this  cause.  That  •  pledge,  if  it  can  be  so  called,  was  ^-^ 
made,  for  any  thing  appearing  in  the  record,  without  consid-  •*^" 
eration,  and  placed  him  under  no  obligation  to  pay  it.  The  money 
then  was  not  paid  by  the  appellant ;  and  if  it  was  not  paid  by  Eiston 
on  his  account,  or  as  his  agent,  nor  with  the  intention  to  discharge 
the  note,  but  with  a  view  of  acquiring  the  beneficial  interest  himself, 
and  that  the  suit  should  be  prosecuted  for  his  use,  there  is  no  pre- 
tence that  the  appellees  were  not  entitled  to  recover,  or  only  entitled 
to  recover  nominal  damages,  though  only  nominal  parties,  and  Eiston 
the  real  party  in  interest  to  the  suit. 

Is  there  then  anything  in  the  record  to  show,  or  from  which  a  jury 
Gonld  infer,  that  it  was  paid  by  Eiston,  on  the  appellant's  account,  or 
as  his  agent,  with  a  view  to  discharge  the  note,  and  not  with  the 
intention  to  acquire  the  beneficial  interest  himself  f  To  say  nothing 
of  the  evidence  furnished  by  the  answer  of  Fowler,  one  of  the  appel- 
lees, to  the  bill  of  discovery  by  the  appellant,  *'  that  Eiston,  by  pay- 
iDg  the  amount  of  the  note,  had  entitled  himself  to  the  beneficial 
interest  of  it,"  and  that  the  appellees  '^had  no  other  interest  in  the 
note,  than  what  arose  from  an  obligation,  to  prosecute  the  suit  to 
final  judgment,  for  his  use  and  benefit,"  the  receipt  of  the  appellees 
to  Eiston  for  the  amount  paid  by  him,  which,  with  the  answer  of 
Fowler,  is  the  only  evidence  in  the  cause,  in  relation  to  that  subject, 
and  that  too  produced  by  the  appellant  himself,  speaks  a  language 
not  to  be  misunderstood.  It  is  this  '^  in  full  of  a  note  held  by  us 
against  D.  Williamson  for  $2,500,  which  note  is  now  in  suit,  and  the 
proceeds  of  the  same  properly  belonging  to  said  Eiston."  The  pro- 
ceeds of  the  note  could  not  have  belonged  to  Eiston,  unless  he  had 
acquired  the  beneficial  interest  in  it ;  and  if  he  paid  the  money  to  the 
appellees,  for  and  on  account  of  the  appellant,  and  with  the  intention 
to  discharge  the  note,  it  would  thereby  have  been  extinguished,  and 
he  neither  could  nor  intend  to  have  acquired  any  beneficial  interest  in 
it.  The  proceeds  then  of  the  note,  could  only  properly  have  belonged 
to  Eiston,  as  stated  in  the  receipt,  on  the  *  ground  that  he  Qj^,y 
paid  the  money,  not  for  the  appellant,  or  as  his  agent,  but  on  •'^  • 
his  own  account,  and  thereby  entitled  himself  to  the  beneficial  inte- 
rest in  the  note,  with  the  right  to  pursue  it  in  the  name  of  the  appel- 
I  lees. 

Thus  it  appears  from  the  appellant's  own  showing,  that  the  pay- 
ment of  the  money  was  not  made  by  him,  nor  by  his  agent  in  his 
behalf.    He  therefore  could  not  in  any  manner  avail  himself  of  it. 

Judgment  affirmed. 
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Kalkman  v8.  Caustbn. — June,  1830. 

K.  whose  vessel  had  been,  with  others,  sunk  in  the  harbor  of  B.  in  1814,  for 
its  protection  from  the  public  enemy,  in  February,  1821,  wrote  to  C. 
that  ^4t  would  be  a  source  of  gratification  to  me,  if  your  exertions  are 
crowned  with  that  success  they  so  justly  merit,  and  I  rest  assured,  that 
you  will  interest  yourself  equally  as  much  for  the  T's  (the  name  of  K's 
vessel)  business,  as  that  of  the  other  vessels  entrusted  to  your  manage- 
ment.^' C.  attended  to  the  claim  of  the  owners  of  the  sunken  vessels 
upon  the  Government  for  indemnity;  and  on  the  5th  March,  l823,  K. 
enclosed  him  an  order,  (without  date)  on  the  Secretary  of  the  Treasury, 
requesting  him  to  pay  C.  out  of  the  allowance  for  K's  claim,  which  had 
been  retained  at  the  Treasury  on  K's  account,  a  certun  sum,  being  Ca 
proportion  of  said  retained  money,  as  stipulated  to  be  paid  him  for  hia 
services  and  ezi)enses  in  collecting  the  proofs  relating  to  the  application 
of  the  said  vessel  to  the  public  defence.  It  appeared  that  in  1817.  K. 
had  been  discharged  from  his  contracts  under  the  insolvent  laws  of 
Maryland,  and  in  December,  1821,  his  trustee  agreed  to  allow  C.  a  com- 
mission for  prosecuting  the  claim  of  indemnity  for  R's  vessel,  in  the 
event  of  his  succeeding,  provided  the  Court  would  permit  the  trustee  so 
to  do.  The  whole  allowance  was,  however,  retained  by  the  (Govern- 
ment, and  passed  to  the  credit  of  K's  bonds,  for  duties  then  unpaid.  In 
an  action  by  C.  against  K.  to  recover  comi)ensation  for  his  services 
aforesaid:  Held,  there  was  evidence  for  the  jury  to  find  a  contract 
between  C.  and  K.  and  they  might  as  fairly  infer  that  it  was  entered 
into  a  little  anterior  to  the  letter  of  1821 ,  as  before  the  insolvency  of 
1817— and  that  if  the  plaintiff  was  to  be  paid  out  of  the  sum  to  be 
allowed  on  account  of  the  vessels,  yet  if  he  had  been  deprived  of  it  by 
the  defendant's  means,  the  defendant  was  i)ersonally  liable — ^that  the 
United  States  under  the  circumstances  being  authorized  to  retain  the 
allowance  in  payment  of  the  defendant's  bonds,  their  claim  being  a  just 
one,  and  the  plaintiff  having  no  lien  on  the  fund  in  the  Treasury,  the 
defendant  still  remained  liable. 

^  _  ^  •  Appeal  from  Baltimore  County  Court.  Assumpsit  by  the 
^^^  appellee,  James  H.  Caasten,  against  Charles  F.  Kalkman,  the 
appellant,  commenced  on  the  2nd  day  of  July,  1825. 

The  declaration  contained  counts  for  work  and  labor,  go'ods,  wares, 
and  merchandise,  the  money  counts,  and  an  insimul  comput^Msent ; 
and  also  two  special  counts,  under  which  no  evidence  was  offered  by 
the  plaintiff. 

The  defendant  pleaded  non  ctsmmpsitj  non  (issumpsit  infra  ires  an- 
nas^ and  (ictio  non  accrevitj  &c.  Oeneral  replications  and  issues 
joined. 

1.  The  plaintiff  to  sapport  the  issue  on  his  part,  offered  evidence, 
that  in  the  year  1814,  a  number  of  vessels  were  snnk  at  Fort 
McHenry,  for  the  defence  of  the  City  of  Baltimore ;  that  among  them 
was  the  ship  Temperance,  owned  by  the  defendant,  and  to  shew  the 
amount  of  the  allowance  made  by  the  United  States  in  favor  of  the 
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defendant,  he  read  in  evidence  the  following  letters  and  orders: 
*^  Baltimore,  February  7th,  1821--Wa8hington  City,  Jas.  H.  Caosten, 
Esq.  Dear  Sir:  I  am  very  thankfal  for  the  information  you  had  the 
goodness  in  commnnicating  on  the  3rd  inst.  (which  only  got  to  hand 
yesterday) — it  will  be  a  source  of  sincere  gratification  to  me,  if  your 
exertions  are  crowned  with  that  success  which  they  so  justly  merit, 
and  I  rest  assured  that  you  will  interest  yourself  equally  as  much  for 
the  Temperance's  business,  as  that  of  the  other  vessels  entrusted  to 
your  good  management.  When  Mr.  Williams  comes  thoroughly  to 
know  the  situation  of  the  ship  owners,  whose  vessels  were  one  of  the 
principal  causes  of  saving  Baltimore,  that  gentleman,  will,  no  doubt, 
throw  no  impediments  in  the  way  of  recovering  what  is  so  justly  and 
80  long  since  due.  Chas.  Fbedk.  Kalkman." 

"The  honorable  William  H.  Crawford,  Secretary  of  the  Treasury — 
Sir:  Please  pay  to  Mr.  James H.  Causten,  (out  of  the  money  retained 
at  the  Treasury  for  my  account,  say  $1,995.62,  being  the  allowance 
awarded  to  me  by  the  Secretary  of  the  Navy,  for  the  detention  of 
my  ship  Temperance,  under  the  Act  of  26th  April,  1822,  *An  Act  lor 
*  the  relief  of  sundry  citizens  of  Baltimore' )  the  sum  of  $399.12 ;  q  e q 
the  same  being  his  proportion  of  said  retained  money,  as  stip-  ^^^ 
ulated  to  be  paid  to  him  for  his  services  and  expenses  in  collecting 
the  proofs  relating  to  the  application  of  said  vessel  to  the  public 
defence ;  representing  the  merits  of  the  case  before  Congress,  which 
obtained  the  passage  of  said  law,  and  liquidating  the  ratio  of  com- 
pensation due  to  said  vessel,  under  said  law,  before  the  Secretary  of 
the  Navy  and  the  first  Comptroller  of  the  Treasury.  With  much 
respect,  I  am,  sir,  your  most  obedient  servant, 

Chas.  Fbedk.  Kalkman." 

'< Baltimore,  March  5th,  1823.  Dear  Sir:  In  conformity  to  your 
wish,  I  now  enclose,  (signed  by  me,)  the  letter  for  the  Honorable  the 
Secretary  of  the  Treasury,  also  a  letter  addressed  to  Mr.  John  J. 
Thompson,  on  the  Temperance's  business.  The  papers  in  question, 
I  have  not  been  able  to  lay  my  hands  on,  but  left  such  instructions 
at  home,  as  will,  in  all  likelihood,  procure  tbem.  If  in  a  little  while 
hence,  you  will  please  call  on  Mrs.  Kalkman,  for  that  purpose,  they 
may,  with  your  friendly  assistance,  probably  be  found.  Be  assured, 
my  dear  sir,  that  you  have  my  warmest  wishes  for  your  success,  as 
to  the  irksome  and  intricate  business  still  in  suspense  at  Washing- 
ton ;  not  for  my  sake  do  I  wish  this,  but  on  your  own  account,  be- 
cause the  sacrifices  which  you  have  already  made,  and  are  still  ready 
to  make,  richly  entitle  you  thereto.         Chas.  FbUdk.  Kalkman. 

"Jas.  H.  Causten,  Esq." 

And  further,  the  plaintiff  gave  in  evidence  that  the  said  Causten 
had  labored  diligently,  as  agent  of  said  owners  of  ships,  and  that  the 
allowance  awarded  by  the  United  States,  was  owing  to  the  plaintiff's 
exertions  in  procuring  testimony  relative  to  said  claim,  &c.  and 
further  proved,  the  value  of  said  services  was  equal  to  20  per  cent. 
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on  the  amount  allowed  by  government.    The  defendant,  to  support 
the  issue  on  his  part,  proved  that  the  defendant,  on  the  18th  of  Sep- 
tember, 1817,  applied  lor  the  benefit  of  the  Insolvent  Laws  of  Mary- 
^AO  ^^^^>  ^"^  ^^  under  said  laws  duly  released  ;  that  upon  *  his 
^^^  said  application,  Elias  Glenn  was  appointed  trustee,  for  the 
benefit  of  said  Kalkman's  creditors,  and  he  further  offered  to  prove, 
that  the  said  trustee  entered  into  a  contract  with  the  said  Causten, 
touching  indeuiuification  for  said  ship  Temperance,  which  is  as  fol- 
lows:   "Baltimore,  12th  December,  1821.    Mr.  James  H.  Cansten. 
Sir:  As  you  have  undertaken  to  go  to  Washington  this  winter,  to 
attend  Congress  on  the  subject  of  our  petition  before  that  honorable 
body,  respecting  the  claim  we  have  preferred,  for  unsatisfied  dam- 
ages and  losses,  sustained  by  our  vessels  sunk  at  the  entrance  of  this 
harbor  in  the  month  of  September,  1814,  under  the  requisition  of  the 
€ommander-in-chief  General  Samuel  Smith,  whereby  this  important 
post,  including  Fort  McHenry,  was  saved  from  destruction,  by  the 
impediment  which  they  presented  to  the  passage  of  the  enemy's 
Bhips  of  war.     We  therefore  hereby  constitute  you  our  agent  for  the 
above  purpose,  and  request  you  will  pay  the  necessary  attention 
thereto ;  and  in  the  event  of  your  succeeding  in  obtaining  the  pas- 
sage of  a  bill  for  our  indemnity,  we  agree  to  allow  you  at  the  rate  of 
twenty  per  cent,  on  whatever  sum  or  sums  we  may  receive,  and 
which,  through  your  agency  and  attention,  may  be  authorized  by 
law  of  Congress,  to  be  paid  to  us  respectively,  whether  it  be  by  ref- 
erence to  the  Secretary  of  the  Navy  or  War,  or  other  departments  of 
the  government.    In  the  course  of  your  stay  at  Washington,  you 
will  please  to  communicate  occasionally  with  any  one  of  us  for  the 
information  of  the  whole,  as  well  as  for  our  government,  in  case  we 
should  deem  it  requisite  to  instruct  you  further  on  the  subject. 

Heney  Payson  &  Co. 
Attorneys  of  Obed  Mitchell,  owner  of  ship  Mars,  &c." 
"I  agree,  as  trustee  of  Chas.  F.  Kalkman,  to  allow  the  above  com- 
mission, provided  the  Court  will  permit  me  to  do  so.  K.  was  the 
owner  of  ship  Temperance.  Elias  Glenn,  trustee  of  Kalkman,  De- 
cember 12th,  1821."  "John  Brice,  trustee  of  J.  H.  Causteu,''  and 
further  proved  that,  upon  Causten's  application  to  said  trustee,  be 
referred  him  to  Kalkman  for  information,  and  the  correspondence  on 
the  •  subject  of  indemnification  for  said  ship  Temperance,  the 
^''*  said  trustee  having  no  knowledge  of  the  claim.  The  plaintiff 
further  proved  by  Doctor  McCulloh,  Deputy  Collector  of  the  port  of 
Baltimore,  that  by  order  of  the  government,  the  sum  of  $1,995.62 
was,  ai'ter  the  said  allowance  to  the  owners  of  said  vessel  the  Tem- 
perance, passed  to  the  credit  of  said  defendant,  on  certain  custom 
house  bonds  given  by  said  defendant,  to  the  United  States.  There- 
upon the  defendant  prayed  of  the  Court  the  following  directions  to 
the  jury : 
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First.  That  the  plaintiff  has  adduced  no  evidence  of  any  nndertak- 
iDg  between  him  and  the  defendant,  touching  serviceH  for  indemni- 
fication for  the  ship  Temperance;  by  which  the  said  Kalknuin  is 
liable  to  the  said  Gansten,  and  that  the  plaintiff  therefore  is  not 
entitled  to  recover. 

Second.  That  if  the  jury  shall  believe,  that  the  contract,  if  any  ex- 
isted between  the  plaintiff  and  defendant,  was,  that  the  plaintiff 
should  receive  his  compensation,  if  any,  out  of  the  funds  which 
should  be  awarded  by  the  United  States  in  favor  of  the  ship  Tem- 
perance, and  that  no  part  of  said  fund  ever  came  to  the  hands,  or 
was  at  the  disposal  of  said  defendant,  or  his  trustee  aforesaid,  Elias 
Glenn,  and  that  said  Kalkman  directed  the  secretary  of  the  Treasury 
of  the  United  States,  to  pay  the  said  Oausten  the  said  compensation^ 
by  an  order  received  by  the  said  Oausten,  from  said  Kalkman,  upon 
the  said  secretary,  then  the  plaintiff'  is  not  entitled  to  recover. 

Third.  That  if  the  jury  shall  find  that  the  contract  between  Cans- 
ten  and  Kalkman,  (if  any  such  shall  be  found  by  the  jury  to  have 
been  made)  was  made  before  said  Kalkman's  application  for  the 
benefit  of  the  insolvent  laws  of  Maryland ;  then  the  said  Kalkman 
was  by  his  release  under  the  said  laws,  discharged  from  said  contract,, 
and  the  plaintiff  is  not  entitled  to  recover,  except  subject  to  said 
release,  and  the  provisions  of  said  insolvent  laws.  Which  direc- 
tions, as  prayed  in  the  first  and  second  prayers,  the  Court  [Archer, 
C.  J.,  Hanson,  and  Kell,  A.  J.]  refused  to  give,  but  gave  the  d,irec- 
tion  prayed  in  the  third  prayer.  The  defendant  excepted,  and  the 
verdict  and  judgment  being  against  him,  he  prosecuted  the  present 
appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Martin 
and  Stephen,  J  J. 

Mayer  and  Frickj  for  the  appellant,  referred  to  3  Wilsofij  207 ;  1 
Chiity  an  BillSj  60,  63,  64;  Montgomerie  vs.  Ivers,  17  Johns.  38;  Wetter 
vs.  Bucker.  5  Serg.  dt  Low.  160;  1  Pet^s,  193;  lb.  406,  439,  441,  442; 
Ih.  216;  Oliver  \^.  Oray^  1  H.  iS:  0.  204;  Buller  vs.  Harrison^  Cowp. 
565. 

Hoffmanj  for  the  appellee,  cited  Montgomerie  vs.  TverSj  17  Johns. 
Rep.  38 ;  ChiUy  on  BiUs^  121. 

Earle  J.  delivered  the  opinion  of  the  Court.  Our  reflections  on 
this  case,  have  led  us  to  the  conclusion  that  the  Court  below  were 
right,  in  refusing  to  give  the  directions  prayed  in  the  first  and 
second  prayers  of  the  defendant,  who  is  the  a])pellant  here.  (The 
Jndge  here  stated  the  facts  of  the  case.)  This  being  the  testimony 
in  behalf  of  the  plaintiff,  it  is  not  easy  to  conceive  how  the  Court 
could  have  given  to  the  jury  the  directions  asked  in  the  first  prayer 
— "  that  the  plaintiff  had  adduced  no  evidence  of  any  undertaking 
between  him  and  the  defendant,  touching  services  for  indemnifica* 
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tion  for  the  ship  Temperaoce,  by  which  the  said  Ealkman  is  liable 
to  the  said  Gaasten,  and  that  the  plaintiff  is  not  therefore  entitled 
^^  -  to  recover."  The  •  evidence  of  the  defendant's  undertaking, 
^^^  looked  them  full  in  the  face,  and  his  liability  under  it  seems 
without  doubt.  The  time  of  the  contract  between  the  parties,  is  not 
ascertained,  and  was  a  proper  subject  for  the  jury,  who  might  as 
fairly  infer,  that  it  was  entered  into  a  little  anterior  to  the  letter  of 
the  7th  of  February,  1821,  as  that  it  l)ore  date  before  the  insolvency 
in  1817.  And  if  the  meaning  of  the  prayer  is,  that  the  defendant's 
undertaking  is  barred  by  time,  as  was  suggested  by  the  counsel,  the 
answer  is,  that  the  services  were  not  performed  until  some  time 
in  the  year  1822,  and  in  March,  1823,  the  order  on  the  secretary 
acknowledges  the  justice  of  the  plaintiff's  demand,  and  that  it  was 
then  a  subsisting  debt. 

The  Court's  rejection  of  the  instructions  required  in  the  second 
prayer,  is  also  entitled  to  our  decided  approbation.  If,  under  the 
contract,  the  plaintiff's  compensation  for  services  rendered  was  to  be 
paid  out  of  the  sum  allowed  by  the  government,  it  does  not  neces- 
sarily follow  that  it  cannot  be  recovered  of  the  defendant.  The 
personal  remedy  is  unquestionable,  if  the  plaintiff  has  been  deprived 
of  his  compensation  out  of  the  funds,  by  the  defendant's  means,  the 
fund  here  has  not,  in  truth,  come  to  his  hand,  nor  is  it  now  at  the 
disposal  of  himself,  or  his  trustee,  but  it  has  been  snatched  from  the 
plaintiff,  and  wholly  applied  by  the  United  States,  to  the  payment 
of  a  debt  due  to  them  by  the  defendant,  the  justice  of  which  he  does 
not  pretend  to  deny.  The  moment  of  appropriation  by  the  United 
States  is  not  known ;  neither  is  it  worth  inquiring  into.  The  plain- 
tiff ha<l  no  lien  upon  the  fund,  arising  out  of  the  order,  even  if  it  had 
been  presented  before  the  money  wa^  applied  to  the  payment  of 
the  custom  house  dues.  It  is  not  a  bill  of  exchange,  nor  is  the  trans- 
action within  the  pale  of  the  law  merchant,  and  there  was  no  greater 
obligation  on  the  United  States,  to  pay  in  parcels,  the  sum  awarded 
to  Ealkman,  than  rests  upon  ever}'^  private  debtor,  who  has  to  pay 
a  sum  of  money  to  a  single  individual  creditor.  If  the  United  States 
had  answered  the  order,  it  would  have  justified  the  payment 
30o  •  ^Q  Gansten,  and  this  is  the  only  valuable  legal  purpose  it 
could  have  been  made  to  answer.  But  it  has  been  in  argument  con- 
tended, that  the  United  States  had  no  authority  to  apply  this  fund 
to  the  payment  of  the  custom  house  demand,  inasmuch  as  it  had 
been  previously  disposed  of  by  the  insolvent  laws  of  Maryland,  and 
belonged  to  the  trustee  of  Ealkman.  If  this  be  so,  it  affords  a  sub- 
stantial reason  why  Ealkman's  order  should  not  have  been  paid  to 
Gansten  by  the  Secretary  of  the  Treasury.  There  is,  however,  noth- 
ing in  the  objection.  Had  this  money  been  paid  to  the  trustee,  the 
United  States  would  have  been  entitled  to  it,  to  satisfy  the  custom 
house  bonds,  the  Act  of  Gongress  of  1799,  ch.  128,  giving  them  a 
priority  of  payment,  in  the  disposition  of  insolvents'  estates.   1  PeterSj 
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43Sy  439,  and  the  trustee  would  have  had  to  perform  the  useless  cer- 
emony of  receiving  with  one  hand  to  pay  with  the  other.  Under 
what  ever  aspect  this  case  can  be  considered,  we  think  Baltimore 
County  Court  were  correct,  in  refusing  to  instruct  the  jury,  as  prayed 
for  by  the  defendant,  and  their  judgment  is  affirmed. 

Judgment  affirmed. 


State,  use  of  Mayor  and  City  Council  of  Baltimore  et  aL 

v8.  Boyd. — June,  1830. 

The  bond  required  from  executors  by  the  Act  of  1798,  ch.  101,  sub-ch.  14, 
sec.  6,  is  a  testamentary  bond  within  the  meaning  of  the  Act  of  Limi- 
tations, of  1729,  ch.  24,  sec.  21,  and  an  action  upon  such  bond  not  com- 
menced within  12  years  after  the  passing  the  same,  will  be  barred  by 
pleading  the  Act  of  1729,  aforesaid,  (a) 

Any  bond  required  by  law  to  be  given  by  an  executor  or  administrator,  by 
reason  of  the  assumed  representative  character  of  executor  or  adminis- 
trator, and  to  secure  the  payment  of  debts  and  legacies,  or  the  faithful 
administration  of  assets,  is  a  testamentary  or  administration  bond,  as  the 
case  may  be. 

Statutes  are  sometimes  extended  to  cases  not  within  the  letter;  and  cases  are 
sometimes  excluded  from  the  operation  of  statutes  though  within  the 
letter;  on  the  principle  that  what  is  within  the  intention  of  the  maker  of 
a  statute,  is  *  within  the  statute,  though  not  within  the  letter,  q^^ 
and  that  what  is  within  the  letter  of  the  statute,  and  not  within  ^^O 
the  intent  of  the  maker,  is  excluded,  it  being  an  acknowledged  rule  in 
their  construction,  that  the  intention  of  the  maker  ought  to  be  regarded. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
debt,  instituted  by  the  appellants,  on  the  26th  of  March,  1825,  against 
the  appellee,  James  P.  Boyd,  as  one  of  the  sureties  in  the  testamen- 
tary bond  of  Margaret  M'Mechin  and  William  M'Mechin,  executors 
of  David  M'Mechin,  bearing  date  July  21st,  1810.  The  following  is 
the  condition  of  the  bond:  ''That  if  the  above  bound  Margaret 
M'Mechin  and  William  M'Mechin,  executors  of  David  M'Mechin, 
late  of  Baltimore  County,  deceased,  shall  pay  all  just  debts  of,  and 
claims  against  the  deceased,  and  all  damages  which  shall  be  recov- 
ered against  them,  as  executors,  and  also  all  legacies  bequeathed  by 
the  will,  then  the  above  obligation  shall  be  void ;  if  otherwise  to  be 
in  full  force  and  virtue  in  law." 

The  defendant  pleaded  the  Act  of  Limitations  and  several  other 
pleas;  but  in  virtue  of  an  agreement  by  the  counsel  for  the  parties. 


(a)  See  ScheU  vs.  State,  8  H.  &  J.  419,  note, 

(h)  Approved  in  Bcdtimore  vs.  Root^  8  Md.  105;  Soaggs  vs.  R.  R,  Co,  10  Md. 
276.  Cited  by^MASON,  J.  in  Charles  vs.  Claggett,  8  Md.  88.  See  Canal  Co.  vs. 
R.  R.  Co.  4  O.  &  J.  1. 
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^  pro  forma  judgment  was  entered  in  the  County  Court  for  the  de- 
fendant, and  an  appeal  taken  by  the  plain  tiff  to  the  Court  of  Appeals, 
**  where  the  only  questions  to  be  decided,  are,  whether  any  of  the 
Acts  of  Limitation  be  a  bar  to  the  plaintiff's  claim,  and  whether  .the 
length  of  time,  from  the  date  of  the  bond,  be  not  presumptive  evi- 
dence of  payment."  Under  this  agreement,  judgment  in  the  County 
Court  was  accordingly  entered  for  the  defendant,  and  an  appeal  taken 
by  the  plaintiff,  to  the  Court  of  Appeals. 

The  case  came  on  to  be  argued  before  Buchanan,  C.  J., 
Earle,  Stephen,  and  Aboheb,  JJ. 

Hoffman  and  Mayer^  for  the  appellant,  cited  Acts  of  1715,  ch.  23, 
sec.  6;  1729,  ch.  24,  sec.  21:  1798,  ch.  101,  sub-ch.  14,  sec.  6;  Vah 
Dep.  Com.  179 ;  Toll.  ExWs,  96,  496 ;  6  Bac.  Ahr.  383 ;  lb.  391;  Salis^ 
bury  vs.  Blacky  Q  H.dh  J.  293 ;  Montgomery  vs.  Hermandez^  12  Wheat. 
129;  Act  of  1802,  ch.  101,  sec.  9;  Braxton  vs.  Winslow^  Wash.  Va. 
Rep.  31;  Com.  Dig.  (Covenant)  Letter  E^  2  Saund.111]  WardvB. 
ReedeTj  2  H.  &  McH.  162;  Kelly  v&.  Greenfield,  lb.  138;  State  vs. 
Rogers  and  Wife,  198;  State  vs.  Stump  and  Oilpin,  lb.  174;  Murray 
vs.  Ridley,  3  lb.  175;  Davidson  vs.  Clay  land ,  1  H.  <£  J.  548;  HaM 
vs.  Oittings,  2  H.  db  J.  112;  Botcard  vs.  Moale,  lb.  260;  Fatterson 
vs.  Md.  Ins.  Co.  3  J&.  71 ;  3  Stark.  Ev.  1089. 

Meredith^  for  the.  appellee,  cited  6  Bac.  Abrid.  384;  1  KenVs  Com. 

^  423 ;  McLuny  vs.  Sillimanj  3  Peters,  278 ;  •  Fowler  vs.  Padget, 
•*  •  *  7  Term  Rep.  509 ;  He  cited  also  Schell  vs.  State,  3  H.  dt  J. 
538 ;  State  vs.  Wright,  4  lb.  148 ;  and  the  Act  of  1729,  ch.  24,  sec.  15 ; 
Salisbury  vs.  Bla^h,  6  H.  db  J.  293 ;  Angel  on  Lim.  181 ;  Angel  im 
Lim.  162 ;  Adams  vs.   Woods,  2  Cranch,  336. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  The  bond 
upon  which  this  suit  was  brought,  was  given  to  the  State  by  Mar- 
garet M'Mechin,  who  was  executrix,  and  William  M'Mechin,  who 
was  executor  of  David  M'Mechin,  with  D.  Carroll  and  James  P.  Boyd, 
as  sureties,  in  pursuance  of  the  Act  of  1798,  ch.  101,  sub-ch.  14,  sec. 
6,  which  provides,  that  ^'no  executor  shall  be  obliged  to  exhibit  any 
inventory,  or  account,  provided  he  will  give  bond,  instead  of  the  bond 
herein  before  directed,  with  such  security,  and  in  such  penalty,  as 
the  Court  shall  approve  to  the  State  of  Maryland,  to  be  recorded  and 
sued,  as  before  directed,  with  condition  for  paying  all  just  debts  of, 
and  claims  against  the  deceased,  and  all  damages  which  shall  be  re- 
covered against  him  as  executor,  and  also  all  legacies  bequeathed  by 
the  will,"  which  are  the  words  of  the  condition  of  this  bond. 

The  defendant  pleaded  five  pleas,  upon  some  of  which  there  were 
issues  joined,  and  demurrers  to  the  rest ;  whereupon  at  the  trial,  a 
judgment  pro  forma  was  rendered  for  the  defendant,  upon  an  agree- 
ment filed  in  the  cause,  by  which  the  only  questions  presented  to 
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this  Court  on  the  appeal  •  are,  whether  either  of  the  Acts  of  q,^^ 
Limitations  of  this  State,  which  were  pleaded,  be  a  bar  to  the  ^  • '^ 
appellant's  claim,  and  whether  the  length  of  time  from  the  date  of 
bond,  be  not  presumptive  evidence  of  payment.  The  latter  point 
being  abandoned  by  the  conusel  for  the  defendant,  our  enquiry  is  re- 
stricted to  the  questions  arising  upon  the  pleas  of  the  Acts  of  Limi- 
tations. 

The  Act  of  1729,  ch.  24,  sec.  21,  provides,  ^<  that  all  actions  upon 
administi*ation  and  testamentary  bonds,  shall  be  commenced  within 
twelve  years  after  the  passing  the  said  bonds,  and  not  after."  This 
bond  bears  date  the  21stH)f  cTuly,  1810,  and  the  original  writ  wasim 
petrated  on  the  26th  of  March,  1825,  almost  fifteen  years  after  the 
date  of  the  bond ;  and  if  it  is  to  be  considered  as  a  testamentary 
bond,  within  the  operation  of  that  Act,  the  right  of  the  appellant  to 
recover  is  thereby  barred.  Is  it  then  such  a  bond  ?  The  condition 
is  not,  indeed,  in  the  form  of  the  ordinary'  testamentary  bond,  nor  of 
that  which  was  in  use,  when  the  Act  of  1729  was  passed;  and  such 
a  bond  given  by  one  not  connected  with  the  administration  of  assets, 
bat  a  mere  stranger,  would  not  be  deemed  a  testamentary  or  admin- 
istration bond.  But  any  bond  that  is  required  by  law  to  be  given 
by  an  executor  or  administrator,  by  reason  of  the  assumed  represen- 
tative character  of  executor  or  administrator,  and  to  secure  the  pay- 
ment of  debts  and  legacies,  or  the  faithful  administration  of  assets, 
is  a  testamentary  or  administration  bond,  as  the  case  may  be.  The 
bond  in  question  was  given  in  pursuance,  and  under  the  authority  of 
an  Act  of  the  Legislature,  by  an  executrix  and  executor  named  in 
the  will,  to  secure  the  payment  of  all  just  debts  of,  and  claims  against 
the  deceased,  and  akso  all  legacies  bequeathed 'by  the  will,  and  all 
damages  recovered  against  them,  as  executors,  and  does  not  destroy 
the  representative  character  any  more  than  the  ordinary  testamen- 
tary bond.  On  the  contrary,  the  same  section  of  the  Act,  entitled, 
''An  Act  for  amending  and  reducing  into  system,  the  laws  and  regu- 
lations concerning  last  wills  and  testaments,  the  duties  of  executors, 
•  administrators  and  guardians,  and  the  rights  of  orphans  and  q,^q 
other  representatives  of  deceased  persons,"  commonly  called  •*  •  •^ 
the  t^tamentary  system,  which  provides  for  the  giving  of  such  a  bond 
by  an  executor,  also  provides,  "that  in  case  such  a  bond  be  given  by 
an  executor,  he  shall  be  answerable  for  all  debts,  claims  and  damages, 
recovered  against  him  as  executor;  and  if  suit  be  brought  against 
him  a$%  executor,  that  the  judgment  shall  be  for  the  whole  sum  found 
by  the  jury,  or  otherwise  ascertained,  and  execution  may  issue  and 
have  effect,  as  if  he  were, sued  in  his  own  right."  Thus  clearly  shew- 
ing the  continuance  of  the  representative  capacity,  in  which  he  may 
be  sued,  just  as  when  the  ordinary  testamentary  bond  is  .given. 
With  this  difference  only,  that  on  giving  such  a  bond,  in  lieu  of  the 
ordinary  testamentary  bond,  he  is  discharged  from  the  obligation  to 
exhibit  any  inventory,  or  account,  and  is  rendered  answerable  for  all 
15  2  G.  &  J. 
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the  debts,  legacies,  &c.  with  or  without  assets,  coming  to  his  hands. 
Whereas,  in  the  case  of  the  ordinary  testamentary  bond  being  given, 
he  is  subjected  only  to  a  qualified  liability.  And  why  shonld  a  bond 
by  an  executor,  which  (whether  assets  sufficient  come  to  his  hand  or 
not,)  subjects  him  to  the  absolute  payment  of  all  the  debts  and  lega- 
cies, be  deemed  less  a  testamentary  bond,  than  one  which  subjects 
him  to  an  eventual  liability  only ;  when,  in  neither  case  does  he  lose 
his  representative  character;  but  may  equally  in  each,  sue,  and  be 
sued,  as  executor.  By  the  10th  section  of  the  3d  sub  ch.  of  the  same 
Act,  it  is  provided,  ^^that  any  bond  executed  by  an  executor  or  exe- 
cutrix, administrator  or  administratrix,  as  hereafter  mentioned,  shall 
be  recorded  in  the  office  of  the  Register  of  Wills,  where  administra- 
tion is  granted;'' and  ^Hhat  any  person  conceiving  himself,  or  her- 
self, interested  in  the  administration  of  said  estate,  shall  be  entitled 
to  a  copy,  upon  which  an  action  may  be  maintained,  &c."  The 
words  ^'  any  bond  executed  by  an  executor,"  and  ^^  as  hereafber  men- 
tioned," thus  pointing  as  well  to  the  bond  provided  for  by  the  subse- 
quent section,  under  which  this  bond  was  given,  as  to  the  ordinary 
^^  bond  by  an  *  executor,  and  making  no  distinction  between 
^ '"^  them,  but  placing  them  on  the  same  footing,  by  making 
them  equally  liable  to  be  put  in  suit,  by  any  person  interested  in  the 
administration  of  the  estate.  The  section  under  which  this  bond 
was  given,  is  a  branch  of  the  testamentary  system  providing  for  a 
particular  mode  of  administering  the  estates  of  deceased  persons } 
and  the  bond  required  to  be  given  by  an  executor  (and  without 
which,  letters  testamentary  cannot  be  granted,)  like  the  ordinary 
bond  of  an  executor,  is  for  the  protection  and  security  of  the  rights 
of  those  interested  jn  the  administration  of  the  assets.  They  are 
given  under  the  same  system,  with  the  same  object,  by  persons  act- 
ing in  the  same  capacity,  and  equally  under  the  directions  of  the 
will  of  the  testator,  and  are,  we  think,  equally  testamentary  bonds. 
Suppose  the  testamentary  system  had  provided  for  no  other  bond  to 
be  given  by  an  executor,  could  there  then  have  been  a  doubt  whether 
it  was  or  not  a  testamentary  bond,  and  can  it  be  considered  as  hav- 
ing a  different  character  imparted  to  it,  by  the  mere  circumstance, 
that  there  is  another  bond  provided  for,  suited  to  a  different  state  of 
things,  or  to  the  mere  ordinary  mode  of  administration.  But  it  is 
strongly  urged  that  assuming  this  to  be  a  testamentary  bond,  it  is 
not  within  the  operation  of  the  Act  of  1729,  which  is  supposed  to 
contemplate  only  the  testamentary  bond  then  in  use  in  this  State, 
and  not  to  embrace  testamentary'  bonds  of  any  other  description. 
However  ingeniously  pressed,  it  is  the  opinion  of  this  Court  that  the 
position  contended  for  cannot  be  sustained.  Statutes  are  sometimes 
extended  to  cases  not  within  the  letter  of  them,  and  cases  are  some- 
times excluded  from  the  operation  of  statutes,  though  within  the 
letter;  on  the  principle  that  what  is  within  the  intention  of  the 
makers  of  a  statute,  is  within  the  statute,  though  not  within  the 
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letter;  and  that  what  is  within  the  letter  of  a  statute,  but  not  within 
the  intention  of  the  makers,  is  not  within  the  statute,  it  being  an 
acknowledged  rule  in  the  construction  of  statutes,  that  the  intention 
of  the  makers  ought  to  be  regarded.  Viewing  the  bond  in  question 
as  a  *  testamentary  bond,  it  is  within  the  letter  of  the  Statute  ^^  _ 
of  1729,  which  speaks  in  terms  of  *'all  actions  upon  adminis-  •'•^ 
tration  and  testamentary  bonds."  Suppose  then,  the  legislators  who 
passed  that  law,  were  now  convened,  and  asked  whether  they  in- 
tended that  it  should  operate  only  upon  the  administration  and  testa- 
mentary  bonds  then  in  use,  or  that  it  should  extend  to  any  adminis- 
tration or  testamentary  bonds  within  the  mischief  intended  to  be 
provided  for,  that  might  at  any  time  be  required,  or  authorized  by 
law,  to  be  given  ?  Can  it  be  doubted  what  the  answer  would  be, 
looking  to  the  object  of  the  Legislature,  which  was  the  general  re- 
pase  and  quiet  of  society,  by  protecting  men  from  the  vexatious 
prosecution  of  stale  claims,  supposed  by  length  of  time  to  have  been 
paid,  but  the  evidences  lost.  Kot  a  reason  is  to  be  assigned  why 
there  should  be  a  limitation  of  time  to  the  bringing  of  suits,  on  the 
ordinary  testamentary  bonds,  that  does  not  apply  with  equal  force 
to  this.  It  is  true,  that  such  a  bond  as  this  was  not  at  that  time 
known,  nor  in  common  use,  but  the  Legislature  had  a  right  to  create 
it,  and  it  is  equally  tnie,  that  it  is  within  the  mischief  intended  to  be 
remedied,  that  is  the  bringing  of  suits  on  testamentary  and  adminis- 
tration bonds,  after  a  lapse  of  twelve  years  from  their  date,  and  also 
within  the  spirit  of  the  Act.  And  being  within  the  spirit  and  reason 
and  letter  of  the  Act,  and  also  within  the  mischief  intended  to  be 
remedied,  there  is  no  rule  of  construction  which  excludes  it  from  the 
operation  of  the  Act. 

This  view  of  the  character  of  the  bond,  and  of  the  operation  upon 
it  of  the  Act  of  1729,  renders  it  unnecessary  to  enquire  whether,  if 
this  was  not  a  testamentary  bond,  the  claim  of  the  appellant  would 
be  barred  by  the  Act  of  1716.  Judgment  affirmed. 


♦  The  Mayor  and  City  Council  of  Baltimore  vs.  Ann  3^6 

Chase  et  al. — June,  18.50. 

C.  filed  a  bill  in  Chancery  to  recover  dower  in  certain  real  property,  upon 
which  that  Ck)urt  appointed  a  receiver  to  receive  the  rents  and  profits 
pending  the  controversy.  After  this.  The  Mayor  and  City  Council  of 
Baltimore  filed  their  petition  against  the  receiver,  praying  to  be  paid  for 
taxes  due  on  said  property  prior  to  the  time  of  the  receiver's  appoint- 
ment, out  of  the  rents  which  had  come  to  his  hands.  The  petition  did 
not  aver  that  there  was  no  personal  property  of  the  tenant  in  possession 
to  be  found  sufi&cient  to  pay  the  taxes  charged,  nor  was  the  tenant  in 
possession  at  the  time  the  taxes  became  due,  who  by  law,  is  chargeable 
with  their  payment,  made  a  party.    Held,  that  they  could  not  recover. 
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It  is  a  well  settled  principle,  that  the  Court  of  Chancerj  will  not  order  a 
receiver  to  pay  over,  or  account  for  the  rents  and  profits  to  a  party, 
when  the  land  is  not  charged  with  the  payment  of  his  claim. 

In  the  collection  of  taxes  imposed  upon  real  estate  within  the  City  of  Balti- 
more, for  the  year  1821,  the  ordinances  of  that  city  imposing  them, 
having  referred  to  the  laws  of  the  State,  for  the  manner  of  collecting 
them,  the  land  can  never  be  sold  for  their  payment,  unless  the  collector 
can  find  no  personal  property  liable  for  the  payment  of  the  tax.  If 
personal  property  can  be  found,  it  must  be  made  liable  in  the  first 
instance. 

Appeal  from  the  Court  of  Chancery.  This  petition,  which  wa« 
filed  on  the  27th  October,  1826,  by  the  appellants,  stated,  that  cer- 
tain taxes  due  to  them  for  the  year  1821,  upon  certain  real  estate  in 
the  City  of  Baltimore  (and  which  was  then  in  the  hands  of  a  re- 
ceiver, appointed  by  the  Court  of  Chancery,  in  the  case  of  Hannah 
K.  Chase,  against  the  appellees,)  amounted  to  the  sum  of  $156. 
That  said  taxes  were  duly  imposed  by  ordinances,  passed  in  virtue  of 
the  Act  of  incorporation  of  the  Mayor  and  City  Council  of  Baltimore 
and  the  several  supplements  thereto.  They  therefore  prayed  that 
the  said  receiver,  out  of  the  rents  and  profits  ot  said  estate,  be 
authorized  and  directed  by  an  order  of  the  Court,  to  pay  the  said 
sum  of  money,  with  interest  thereon,  from  the  1st  day  of  January, 
1822. 

On  this  petition.  Bland,  Chancellor,  passed  the  following  order, 
March  23, 1827:  On  the  aforegoing  application,  it  is  ordered  that 
the  receiver  in  the  said  case,  pay  out  of  the  first  money  received  by 

^^  him,  as  receiver,  the  sum  claimed  by  this  •petition,  unless 
••  •  •  cause  to  the  contrary  be  shewn  by  the  parties  to  the  said 
cause,  before,  the  16th  day  of  May  next :  Provided  a  copy  of  this 
(H*der,  and  the  aforegoing  petition,  be  served  on  the  said  parties,  or 
their  solicitors,  before  the  16th  of  April  next. 

The  defendants,  Ann  Chase,  Matilda  Bidgely  and  Samuel  Chase, 
to  this  petition,  pleaded  non  assuinpsitj  and  the  Act  of  Limitations, 
and  by  their  answer  denied  that  the  appellants  have  any  just  or 
equitable  claim,  or  lien,  or  charge  whatever  on  the  premises  in  the 
proceedings  mentioned,  which  can  be  decided  in  a  Court  of  Chancery ; 
and  they  insisted,  that  if  the  appeHants  have  any  claim  at  all  against 
them,  it  is  a  legal  claim,  and  proi)erly  examinable  in  a  Court  of  law. 

The  petitioners  filed  their  account  for  the  said  taxes,  with  the  afii- 
davit  of  the  collector  of  the  city  tax  annexed,  that  the  bill  for  the 
same  was  duly  delivered,  and  that  no  part  thereof  has  been  paid,  or 
satisfied,  but  that  the  whole  is  still  due  and  owing  to  the  said  iieti- 
tioners ;  and  also  a  copy  of  the  assessment  of  the  property,  and.  of 
the  ordinances  imposing  the  taxes  and  tax  bill,  all  under  the  corpo- 
rate seal. 
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Bland,  Chaucellor,  (June  28th,  1827.)  After  hearing  the  parties 
by  their  solicitors,  and  considering  the  petition,  plea  or  answer  there- 
to, and  proceedings,  I  am  of  opinion  that  the  case  set  forth  by  the 
petition  is  not  one  of  such  an  equitable  character  as  falls  within  the 
cognizance  of  this  Court.  Whereupon  it  is  ordered,  that  said  peti- 
tion be  dismissed  with  costs. 

From  this  order  the  petitioners  appealed  to  the  Court  of  Appeals. 

This  case  was  argued  l)efore  Buchanan,  C.  J.,  Earle,  Martin, 
Stephen,  and  Archer,  J  J. 

Scott,  for  the  appellant,  referred  to  the  Acts  of  1796,  ch.  08;  1817, 
cb.  148;^  1817,  ch.  195;  1818,  ch.  122;  The  Ordinances  of  the  Mayor 
and  City  Council  of  1821.  ch.  20;  1821,  ch.  37;  The  Act  of  1825,  ch. 
184;  1  Cov.  Pow.  on  Mortg.  294,  {note)  299,  (a)  299,  (b)  302,  (a  ;)  The 
Act  of  1817,  ch.  148,  sec.  4. 

A,  C.  Magruder,  for  the  appellees. 

Stephen,  J.  delivered  the  opinion  of  the  Court.    The  object  of  the 
petition  Hied  in  this  case,  was  to  recover  certain  taxes  due  to  the  cor- 
poration of  the  City  of  Baltimore  for  the  year  1821.   Some  time  prior  to 
the  filing  •  of  the  petition  in  this  case,  a  bill  was  filed  in  the   q,^q 
High  Court  of  Chancery  by  Hannah  Kitty  Chase,  against  these   «*  •  «^ 
defendants,  and  others,  for  the  purpose  of  recovering  her  right  of  dower 
in  the  property  upon  which  the  tax  was  imposed.    In  that  case  the 
Chancellor  thought  fit  to  appoint  a  receiver,  to  receive  the  rents  and 
profits  pending  the  controversy  between  the  parties.    This  receiver 
was  appointed  in  the  year  1826,  long  subsequent  to  the  time  when 
the  taxes  became  due.    The  petition  prayed  the  Chancellor  to  pass 
an  order  authorizing  and  directing  the  receiver  to  pay  the  said  taxes, 
amounting  to  the  sum  of  §156,  with  interest  thereon  from  1st  Janu- 
ary, 1822.    On  this  petition  the  Chancellor  passed  the  order,  and  the 
proceedings  before  set  forth  took  place. 

In  the  first  place  it  will  be  remarked  that  it  is  not  averred  by  the 
petition  that  there  was  not  personal  property  upon  the  premises  suf- 
ficient to  pay  the  taxed  charged,  nor  is  the  tenant  in  possession  at 
the  time  the  taxes  became  due,  made  a  party  to  the  proceedings. 
By  the  Act  of  1796,  ch.  68,  to  erect  Baltimore  Town  into  a  city,  the 
corporation  are  vested  with  power  to  lay  and  to  collect  taxes,  and  to 
pass  all  ordinances  necessary  to  give  effect  and  operation  to  all  the 
powers  vested  in  the  corporation  of  the  City  of  Baltimore.  This 
power  and  jurisdiction  to  lay  taxes,  was,  by  the  Act  of  1796,  subject 
to  a  limitation,  as  therein  prescribed ;  which  restriction,  however,  is 
removed  by  "the  Act  of  1817,  ch.  148,  sec.  4,  by  which  it  is  enacted 
"that  the  Mayor  and  City  Council  of  Baltimore  shall  have  power  to 
lay  and  collect  direct  taxes,  on  the  assessment  of  private  property 
within  the  city,  to  such  an  amount  as  shall  be  thought  necessary  for 
the  public  or  city  purposes ;  and  may  enforce  the  collection  of  all 
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does  and  impositions,  except  fines,  penalties  and  forfeitures,  in  the 
same  manner  as  is  now  provided  with  respect  to  city  taxes;  and 
tenants  in  possession  shall  be  liable  to  the  payment  of  taxes  imposed 
upon  premises  occupied  by  them,  without  its  operating  however  to 
alter  the  nature  of  contracts  between  landlords  and  tenants." 
^^ -^  •  Under  these  delegated  powers,  the  taxes  in  question  were 
••^^  imposed  by  ordinances  passed  in  1821,  chs.  20  and  37.  Sec. 
3  of  ch.  20  provides  that  the  taxes  imposed  by  that  law  shall  be  col- 
lected and  paid  in  the  manner  prescribed  by  the  laws  of  the  State,  or 
ordinances  of  this  corporation ;  and  sec.  1  of  ch.  37,  provides  that  the 
said  direct  tax  shall  be  paid  and  collected  in  the  manner  prescribed 
by  Acts  of  Assembly,  or  ordinances  of  the  city.  By  the  10th  sec.  of 
the  Act  of  incorporation,  it  is  enacted  "  that  the  person  or^  persons 
appointed  to  collect  any  tax,  imposed  in  virtue  of  the  powers  granted 
by  this  Act,  shall  have  authority  to  collect  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  chargeable  therewith; 
but  no  sale  shall  be  made,  unless  ten  days  previous  notice  thereof  be 
given ;  and  if  the  tax  imposed  shall  be  chargeable  on  any  real  prop- 
erty, and  no  goods  or  chattels  can  be  found,  liable  to  be  distressed 
therefor,  the  same  may  be  recovered  by  action  of  debt,  or  attachment 
in  Baltimore  County  Court,  in  which  no  imparlance  shall  be  allowed." 
By  the  provisions  of  this  section,  it  is  clear  that  no  power  is  given  to 
sell  the  land,  but  the  collector  is  to  recover  the  tax  by  distress  of  the 
goods  and  chattels  of  the  person  chargeable  with  the  tax,  who,  we 
have  seen  by  the  Act  of  1817,  before  referred  to,  is  the  tenant  in 
possession  of  the  property  upon  which  the  tax  is  imposed.  The  sev- 
eral ordinances  imposing  the  taxes  in  question,  having  refen-ed  to 
the  laws  of  the  State  for  the  manner  of  collecting  them,  it  becomes 
necessary  to  advert  to  the  several  Acts  of  Assembly  upon  that  sub- 
ject. By  the  Act  of  1794,  ch.  53,  sec.  1,  the  Levy  Courts  are  directed 
to  appoint  a  collector  for  the  several  counties,  to  collect  the  county 
charges;  and  the  7th' sec.  provides,  **that  if  any  collector  shall  pro- 
ceed to  the  sale  of  any  goods  or  chattels,  to  enforce  the  payment  of  the 
county  charge,  he  shall  be  entitled  to  receive  the  same  fees  as  are,  or 
shall  be  established  by  law,  on  the  service  of  executions."  The  Act 
of  1797,  ch.  90,  provides  "that  where  any  lands  may  become  charged 
for  the  payment  of  county  taxes,  and  •  the  collector  of  the 
•*^  "  county  can  find  no  personal  property  in  said  county  liable  for, 
or  chargeable  with,  the  payment  of  the  same,  the  laud,  in  the  man- 
ner therein  specified,  may  be  sold,  b}'  order  of  the  commissioners  of 
the  tax,  to  the  highest  bidder,  to  discharge  the  taxes  thereon  due." 
By  the  provisions  of  this  Act  of  Assembly,  it  appears  that  the  land 
can  never  be  sold  for  the  payment  of  taxes  for  which  it  is  charged, 
unless  the  collector  can  find  no  personal  property  liable  for  the  pay- 
ment of  the  tax.  If  personal  property  can  be  found,  it  must  be  made 
liable  in  the  first  instance.  As  therefore,  the  petition  in  the  case 
does  not  allege  that  there  was  no  |)ersonal  property  which  could  be 
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made  liable,  it  follows  uecessarily  that  no  ground  was  furnished  by 
it,  for  the  interposition  of  a  Court  of  equity ;  and  the  Chancellor  wa« 
clearly  right  in  refusing  the  application  to  compel  his  officer  to  pay 
the  same  out  of  the  rents  and  profits  received  by  him.  It  is  also 
dear,  upon  established  principles,  that  the  tenant  in  possession,  who 
by  law  is  chargeable  with  the  payment  of  the  tax,  ought  to  have 
been  made  a  party,  for  the  purpose  of  ascertaining  whether  or  not 
the  tax  had  been  paid }  on  the  same  ground  as  has  been  decided  by 
this  Court,  that  the  executor  or  administrator  must  be  made  a  party 
where  a  Court  of  Chancery  is  resorted  to  for  a  sale  of  the  real  prop- 
erty, for  payment  of  debts,  where  the  personal  fund  is  charged  to  be 
insufficient  for  that  purpose.  Tyler  et  aL  vs.  Botoie^s  AdmWSj  4  H. 
&  J.  33;{.  It  is  also  a  well  settled  principle,  that  the  Court  of  Chan- 
cery will  not  order  a  receiver  to  pay  over,  or  account  for  the  rents 
and  profits  to  a  party,  where  the  laud  is  not  charged  with  the  pay- 
ment of  his  claim.  As  where  there  was  a  mortgage  for  one  hundred 
years,  to  raise  portions  for  daughters.  After  the  expiration  of  the 
mortgage  term,  the  Court  would  not  compel  the  receiver  to  iiccount 
for  the  rents  and  profits  received  during  the  term,  after  it  had  ex- 
pired, the  land  being  then  discharged.  To  entitle  themselves  to  be 
paid  in  this  case  by  the  receiver,  •  it  was  necessary  to  shew  ^^^ 
by  their  petition,  that  they  had  a  right  to  proceed  against  the  •'^-^ 
land  to  satisfy  their  demand.  Onsley  vs.  Adderley^  1  Swanist  Rep. 
573.  Decree  affirmed.    » 


John  Davis  et  al.  vs.  John  H.  Barney. — June,  1830. 

The  plaintiff  and  defendant  being  joint  owners  of  a  line  of  stages,  agreed 
as  follows:  ^'I  (the  defendant)  hereby  acknowledge  to  have  received  of 
D.  (the  plaintiff)  stage  proprietor  on  the  W.  and  B.  road,  99,000,  as  a 
full  compensation  for  the  within  named  four  teams,  and  two  coaches; 
and  I  bind  myself  to  withdraw  all  my  pretensions  to  any  part  of  said 
road;  and  I  herewith  deliver  to  the  said  D.  the  teams  as  they  are  at  this 
instant,  on  the  road  between  this  place,  (B.)  and  W. ;  and  further  pledge 
myself  not  to  be  concerned,  direct  or  indirect,  in  any  line  of  stages  in 
opposition  to  him.''  Held^  that  in  construing  this  contract,  the  Court 
must  endeavor  to  arrive  at  the  meaning  of  the  parties,  by  looking  to 
the  motives  that  led  to  it,  and  the  object  intended  to  be  effected  by  it. 
The  motive  was  to  become  sole  *  proprietor  of  all  the  stages  on  that  road, 
and  to  shut  out  all  opposition.  To  effect  that  object,  the  purchase  of  the 
defendant's  interest  in  the  stages  was  made. 

The  intention  of  the  contract  was  that  the  defendant  should,  in  good  faith, 
not  only  not  become  interested  in  any  opposition,  but  that  he  would  not 
in  any  manner  aid  or  become  instrumental  in  the  setting  up,  or  carrying 
on  an  opposition  line. 

The  word  ^'indirect"  was  used  for  the  sx)ecial  purpose  of  guarding  against 
any  kind  of  interference  by  the  defendant,  in  aiding,  or  in  any  manner 
promoting  the  establishment  of,  or  carrying  on,  any  opposition,  (a) 


(a)  Approved  in  Guerand  vs.  Danddet^  82  Md.  570. 
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A  line  of  stages  being  established  in  opposition  to  the  plaintiff  ^s  line,  the 
Court  held,  that  if  the  defendant  furnished  its  owners  with  money, 
credit,  or  other  means,  for  the  purpose  of  enabling  them  to  carry  it  on, 
and  that  the  means  so  furnished,  did  enable  them  to  establish  and  carry 
it  on,  and  that  they  could  not  have  established  or  carried  it  on  without 
such  means,  or  that  the  defendant  did  furnish  them  with  money,  credit, 
horses,  or  any  other  means,  for  the  purpose  of  enabling  them  the  better 
to  establish  or  carry  it  on,  and  that  such  means  did  so  enable  them,  then 
the  plaintiff  was  entitled  to  recover  damages  for  a  breach  of  the  said 
contract. 

Where  there  is  any  legal  admissible  evidence,  tending  to  prove  the  issue  in 
a  cause,  the  effect  of  that  evidence  is  solely  for  the  consideration  of  the 
jury,  (b) 

When  there  is  no  evidence  applicable  to  the  issue,  or  tending  to  prove  any 
material  fact,  there  is  a  total  failure  of  evidence,  the  Court  will  direct 
the  jury  accordingly. 

*  Appeal  from  Baltimore  County  Court.  This  was  an 
•*^*'  action  upon  the  case,  brought  upon  the  26th  of  January,  1826, 
by  the  appellants,  John  Davis  and  others,  constituting  the  firm  of 
David  Barnnm  &  Co.  against  John  H.  Barney,  the  appellee.  The 
declaration  contained  three  counts. 

The  first  averred  that  whereas  the  said  defendant,  before  and  at 
the  time  of  making  the  agreement  and  undertaking  hereinafter 
next  mentioned,  was  the  owner  and  proprietor  of  certain  teams 
and  coaches,  for  the  carriage  and  conveyance  of  passengers  from 
-Baltimore  City,  in  the  county  aforesaid,  to  Washington  and  George- 
town, in  the  District  of  Columbia,  and  also  from  Washington  and 
Georgetown  aforesaid,  to  the  said  City  of  Baltimore;  and  being 
owner  ^nd  proprietor,  as  aforesaid,  the  said  defendant,  on  the  30th 
September,  1825,  at,  &c.  in  consideration  that  the  said  plaintifii) 
had  paid  to  him  the  sum  of  $9,000,  as  a  full  compensation  for  his 
four  teams,  (say  sixteen  horses)  and  two  coaches,  then  running  on 
the  road  between  Baltimore  City  and  Washington  aforesaid,  did 
promise  nnd  undertake,  to  withdraw  all  his  pretensions  to  any  part 
of  the  said  road,  and  not  to  be  concerned,  direct  or  indirect,  in  any 
line  of  stages  in  opposition  to  those  then  owned  and  employed  by 
the  said  plaintiffs;  yet  the  said  dei'endant,  not  regarding  his  said 
promise  and  undertaking,  but  intending  to  deceive  and  defraud  the 
said  plaintiffs  in  this  behalf,  did,  afterwards,  to  wit,  on,  &c.  at,  &c. 
became  sole  owner  of  a  line  of  stages,  which  were  for  a  long  spac*.e 
of  time,  to  wit,  &c.  used  and  employed  by  the  said  defendant,  on 
the  said  road,  between  the  said  City  of  B.  and  W.  and  G.  to  wit,  &c. 
in  the  carriage  and  conveyance  of  passengers,  in  opposition  to  the 
line  of  stages  then  and  there  owned  by  the  said  plaintiffs,  and  em- 
ployed and  used  by  them  on  the  said  road  as  aforesaid. 


(b)  Approved  in  Ooodhand  tb.  Bentoit^  6  G.  &  J.  488;  Wetherall  vs.  Midde^ 
28  Md.  464.  Examined  in  Cole  vs.  Hebb,  7  G.  &  J.  27.  See  Davis  vs.  Davis y 
7  H.  &  J.  28,  note. 
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2d  Count. — And  whereas  also,  heretofore,  to  wit,  &e.  at,  &c.  in 
consideration  that  the  said  plaintiffs  had  paid  to  the  said  defendant, 
the  snm  of  $9,000,  a«  a  full  compensation  for  his  four  teams,  (sa^^ 
sixteen  horses)  and  two  coaches,  then  •  running  on  the  W.  qq^ 
and  B.  road,  he,  the  said  defendant,  did  then  and  there  prom-  •'^^ 
ise  and  undertake,  to  withdraw  all  his  pretension  to  any  part  of  the 
said  road,  and  not  to  be  concerned,  direct  or  indirect,  in  any  line  of 
stages  in  opposition  to  them,  the  said  plaintiffs.  Yet  the  said  defend- 
ant, not  regarding  his  said  last  mentioned  promise  and  undertaking, ' 
but  contriving,  &c.  did  afterwards,  to  wit,  on,  &c.  at,  &c.  become 
part  owner  of  a  line  of  stages,  which  were,  for  a  long  space  of  time, 
to  wit,  &c.  used  and  employed  by  the  said  defendant,  on  the  said 
road,  in  the  carriage  and  conveyance  of  passengers,  in  opposition  to 
the  line  of  stages  owned  by  the  plaintiffs  and  employed  and  used  by 
them,  on  the  said  road. 

3d  Count. — And  whereas  also,  heretofore,  to  wit,  on,  &c.  at,  &c. 
in  consideration  that  the  said  plaintiffs  had  paid  to  the  said  defend- 
ants, the  sum  of  $9,000,  the  said  defendant  then  and  there  promised 
and  undertook  to  withdraw  all  his  pretensions  to  any  part  of  the 
said  road,  and  to  deliver  to  the  said  plaintiffs  four  teams  and  two 
coaches,  as  they  then  were  upon  the  said  road  from  B.  to  W.,  and 
did  further  promise  and  undertake,  not  to  be  concerned,  direct  or 
indirect,  in  any  line  of  stages  in  opposition  to  the  said  plaintiffs. 
Yet  the  said  defendants,  not  regarding,  &c.  but  contriving,  &c.  did 
afterwards,  to  wit,  on,  &c.  at,  &c.  become  concerned,  indirectly,  in 
establishing  and  carrying  on  a  line  of  stages,  which  were  for  a  long 
space  of  time,  to  wit,  &c.  used  and  employed  on  the  said  road,  in  the 
carriage  and  transportation  of  passengers,  in  opposition  to  the  line 
of  stages  owned  by  the  said  plaintiffs,  and  employed  and  used  by 
them  on  the  said  road  as  aforesaid,  during  the  time  of  such  opposi- 
tion as  aforesaid,  to  the  damage,  &c. 

The  defendant  pleaded  non  assumpsit,  and  issue  was  joined. 

Ist  Exception. — At  the  trial  of  this  case,  tbe  plaintiff's,  to  support 
the  issu^  on  their  part;  proved  that  they  and  the  said  defendant, 
being  joint  owners  of  a  line  of  stages  on  the  Washington  and  Balti- 
more road,  after  various  negotiations,  entered  into  the  following  cou- 
tmct. 

•  *'Dear  Sir, — In  answer  to  j'our  request,  I  hereby  agree  to  q^- 
take  for  ray  four  teams,  (say  sixteen  horses)  and  two  coaches,  ^^^ 
now  running  on  the  Washington  road,  $9,000,  and  will  withdraw  all 
pretensions  whatever  of  my  interest  on  the  said  road — the  payments 
mast  be  cash,  or  such  paper  that  will  command  cash.  On  this  being 
complied  with,  I  will  give,  from  under  ray  hand,  not  to  have  any  inte- 
rest in  the  staging  on  the  said  road.  I  still  hold  one-sixth  of  a  share 
in  the  Steamboat  Company,  on  the  Potomac  River,  as  a  set  against 
any  claim  that  has  or  may  hereafter  come  against  me  as  a  proprietor 
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of  the  said  Company.    This  must  be  takeu  as  my  ulUmatum.    I  am, 
dear  sir,  your  obedient  servant,  John  H.  Barney. 

David  Barnum,  Esq." 

"  Baltimore,  30th  September,  1826.  I  hereby  acknowledge  to  have 
received  of  Messrs.  David  Barnum  &  Co.  stage  proprietors  on  the 
Washington  and  Baltimore  road,  $9,000,  as  a  full  compensation  for 
the  within  named  four  teams  and  two  coaches ;  and  I  bind  myself  to 
withdraw  all  my  pretensions  to  any  part  of  the  said  road,  and  I  here- 
'  with  deliver  to  the  said  company,  the  teams  as  they  are  at  this 
instant,  on  the  road  between  this  place  and  Washington,  and  further 
pledge  myself  not  to  be  concerned,  direct  or  indirect,  in  any  line  of 
stages  in  opposition  to  them.  John  H.  Babney." 

And  the  plaintiff's  further  offered  in  evidence,  that  after  such  con- 
tract was  entered  into,  and  before  the  institution  of  this  suit,  that  is 
to  say,  on  the  30th  of  October,  1825,  a  line  of  stages,  in  opposition 
to  that  of  the  plaintiffs,  was  set  up,  and  was  carried  on  until  the  1st 
of  September,  1827,  upon  the  said  road;  and  that  the  stages  and 
horses  used  on  said  road,  stabled  at,  and  started  from  the  stables  of 
the  defendant,  and  that  the  drivers  of  such  opposition  line  of  stages^ 
boarded  at  the  house  of  the  defendant,  and  that  every  thing  was 
carried  on  precisely  in  the  same  manner,  after  such  opposition  line 
was  established  and  carried  on,  as  before  the  sale  and  contract  before 
nf^gi  referred  to,  in  this  exception,  except  that  Mr.  *  Thompson  had 
^^^  the  management  instead  of  B.  He  also  proved  that  three 
stages  belonging  to  the  defendant,  when  witness  drove  for  Mr.  B., 
previous  to  said  contract ;  four  horses  and  three  sets  of  gears  also 
belonging  to  the  defendant,  when  witness  drove  for  him  previous  to 
said  contract,  were  used  upon  this  opi)osition  line ;  and  also  proved 
that  B.  the  defendant,  at  the  time  one  of  the  witnesses  came  to  drive 
on  this  opposition  line,  was  indebted  to  said  witness,  and  told  said 
Stephen  J.  Thompson,  to  pay  said  witness,  provided  he  came  and 
drove  for  him,  Thompson — and  also  ^proved  that  B.  said  to  a  wit- 
ness when  speaking  of  this  line  we  want  drivers — that  such  words 
induced  witness  to  ask  defendant  if  he  wa^  concerned,  to  which  he 
replied  no — they  also  proved  that  B.  neither  kept  a  boarding  house 
nor  livery  stables — and  that  before  the  contract  before  mentioned, 
the  defendant,  B.  ran  a  team  of  horses  on  the  Philadelphia  road, 
from  Biiltimore,  in  a  line  of  stages  on  that  road,  and  that  he  retained 
^is  interest  in  said  Philadelphia  road,  till  the  fall  of  1826,  when  it 
was  placed  in  the  name  of  Stephen  J.  T.;  and  also  proved  that  the 
same  horses  which  run  on  the  Washington  and  Baltimore  road,  in 
the  line  of  stages  in  opposition  to  said  plaintiff,  were  used  to  run  on 
the  Philadelphia  road,  and  in  that  part  of  the  line  belonging  to  B. 
which  was  the  first  ten  miles  from  Baltimore;  and  that  the  said 
Stephen  J.  T.,  was  the  son-in-law  of  B.  and  resided  dunng  all  this 
time  aforesaid,  and  for  many  years  before,  with  said  B.,  and  that  in 
the  year  1822,  the  said  Stephen  J.  T.,  applied  for  the  benefit  of  the 
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insolvent  laws,  and  in  March  Term,  1823,  obtained  his  final  release; 
since  when,  until  this  opposition  line  was  started,  he  was  not  engaged 
in  any  kind  of  business,  nor  has  he  since  been  engaged  in  any 
other  business  than  as  the  agent  of  this  line,  and  as  agent  for 
his  brother;  and  the  plaintifis  further  gave  in  evidence  that  the  stables 
which  were  so  rented  by  the  defendant,  to  the  said  Thompson,  for  the 
ose  of  the  said  opposition  line,  were  situated  in  the  rear  of  the  defend- 
ant's *  dwelling  house,  and  that  the  stages  of  the  said  line  daily  q^.^ 
pa^ed  his  door,  and  that  the  defendant  went  to  the  stage  •'^  • 
office  three  or  four  times  in  two  years,  and  when  there,  enquired  of 
the  agent  of  Thompson  how  they  were  coming  on ;  and  that  the 
stages  and  horses  sold  and  delivered  by  the  defendant  to  the 
plaintiff,  independent  of  their  part  of  the  line,  were  worth  not  more 
than  12,000;  and  that  whilst  the  defendant  was  the  avowed  owner 
of  the  line  of  stages,  he  did  not  come  to  see  the  horses  once  in  nine 
or  ten  months,  trusting  to  the  drivers.  The  plaintiffs  also  offered  in 
ovidence  that  John  V.  Thompson,  the  brother  of  Stephen  J.  T.,  above 
mentioned,  is,  and  has  been  for  many  years,  a  resident  of  the  City  of 
Baltimore,  and  that  he  followed  the  trade  of  a  journeyman  sadler  for 
several  years,  but  quitted  it  about  seven  years  ago,  because  he  was 
«hort-sighted ;  the  witness  said  he  had  no  means  of  knowing  the  sit- 
uation of  said  Thompson ;  that  he  never  had  occasion  to  enquire  into 
his  circumstances,  and  he  might  have  had  money  without  witness 
knowing  anything  about  it;  witness  never  considered  John  Y. 
Thompson  as  a  man  who  would  be  in  credit  for  a  large  sum  of  money ; 
he  might  have  had  thousands  without  his  knowing  it.  Whereupon 
the  defendant,  to  support  the  issue  on  his  part,  offered  in  evidence 
to  the  jnry,  by  Stephen  J.  T.,  that  he,  the  witness,  was  present  when 
sale  was  completed,  as  mentioned  in  the  said  contract ;  that  defend- 
ant observed  that  he  had  not  received  as  much  as  his  property  was 
Worth ;  that  if  they,  the  plaintiff's,  would  permit  him  still  to  hold  an 
interest  for  the  residue  of  the  mail  contract,  which  had  two  years 
and  three  months  to  run,  and  discharge  him  from  his  contract,  he 
woald  return  the  money  received,  which  was  then  in  his,  defendant's 
hand,  and  give  them  up  their  note  for  the  balance,  and  $1,000.  He 
then  offered  to  sell  to  the  said  plaintiffs,  the  remainder  of  his  prop- 
erty, consisting  of  stages,  horses  and  gears.  He  also  offered  to  rent 
to  the  plaintiffs,  his  stables,  one  of  whom  expressed  his  regret  that 
the  stables  were  not  situated  nearer  him,  all  of  which  they  qqq 
•  refused.  Witness  commenced  to  run  a  line  of  stages  from  •'^^ 
Baltimore  to  Washington  about  the  30th  October,  1825,  and  pur- 
chased of  defendant  the  stages,  horses  and  gears,  so  offered  by  him 
to  the  plaintiffs,  and  refused  to  be  taken  by  them ;  and  also,  after 
sale  to  the  plaintiffs  by  the  defendant,  he,  Thompson,  purchased  out 
his,  defendant's,  team  on  the  Philadelphia  route,  with  his  interest  in 
the  contract  on  that  route  upon  the  last  mentioned  purchase. 
Defendant  and  witness  went  to  McDonald,  to  whom  defendant 
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stated  that  he  had  sold  out  on  the  Philadelphia  road  to  witness,  who 
in  fature  would  hold  the  interest  in  the  said  line  called  the  ITnion 
line,  McDonald  being  one  of  the  owners  of  said  lincf.  Witness  stated 
that  his  brother  John  had  enabled  him  to  purchase  out  the  defend- 
ant in  the  first  instance,  and  establish  his  line  of  stages  to  Washing- 
ton ;  and  that  his  brother  William  was  subsequently  interested,  and 
furnished  the  means — he  appeared  as  agent.  That  the  present 
defendant  never  was  interested  therein,  either  in  establishing  said 
line,  or  continuing  it,  and  had  no  concern  with  the  line  after  witness 
bought  out  the  defendant ;  he  had  two  horses  remaining,  wliich  he 
kept  for  his  own  use  through  the  summer.  Witness  applied  to  him 
to  let  him  have  them  during  the  winter ;  this  application,  was  in  the 
fall,  and  witness  agreed  to  winter  them  without  any  charge  for 
their  keeping,  as  defendant  had  no  use  for  them  in  the  winter ; 
nothing  was  said  of  the  kind  of  use  witness  should  apply  them 
to.  Witness  had,  at  the  time,  a  small  carryall  and  a  gig;  and 
drove  them  sometimes  in  one,  and  sometimes  in  the  other ;  also,  in 
the  course  of  the  winter,  drove  them  in  the  stage  on  the  Washington 
road ;  this  without  any  express  consent  of  the  defendant,  who,  wit- 
ness presumes,  knew  they  were  so  driven,  but  does  not  know  whether 
or  not — does  not  know  how  long  driven  in  th'e  stage,  or  when  first 
put  in  :  they  might  have  been  driven  one-third,  or  one-half  the  time  in 
the  stage ;  the  horses  and  stages  which  witness  had  on  the  two  routes, 
cost  at  different  times,  a  little  less  than  $5,000.  John  Y.  Thomp- 
son,  was  •  the  sole  owner  until  some  time  about  August,  1826, 
^^^  then  sold  out  to  William  D.  Thompson.  John  V.  Thompson 
was  at  the  office  every  day  whilst  interested;  his  health  did  not  per- 
mit him  to  do  much,  but  the  business  wajs  considered  under  his  eye ; 
books  kept  in  witness'  name  as  agent ;  never  received  one  dollar  of 
defendant ;  he  did  not  pay  defendant  for  stages  and  horses  purchased  ; 
the  price  was  agreed  on,  and  was  to  be  paid  when  convenient  to  the 
witness,  he  paying  interest  therefor;  the  amount  not  yet  paid. 
Witness  considered  himself,  as  agent,  and  his  brother  also,  responsi- 
ble to  defendant  for  the  property  so  purchased  as  before  mentioned, 
and  for  which  he  had  agreed  to  give  $1,050;  but  he  did  not  consider 
himself  as  individually  responsible ;  the  amount  to  be  paid  when  con- 
venient, but  to  bear  interest ;  which  interest  was,  at  different  periods, 
paid  to  defendant,  as  well  as  rent  and  board ;  believes  interest  to 
have  been  rather  overpaid ;  no  note  was  given  for  the  amount  of 
purchase;  begun  to  pay  to  defendant  on  account  of  interest,  &c., 
within  six  months  after  contract.  Witness  had  sometimes  had  two 
or  three,  sometimes  five  or  six  drivers  and  porters  boarding  with  the 
defendant ;  the  defendant  sold  out  the  Annapolis  line  to  Mitchell, 
shortly  after  his  contract  with  the  plaintifis ;  when  defendant  owned 
stages,  one  seldom  went  out  without  his  examining  it  particularly; 
since  he  sold  out,  have  not  seen  him  three  times  in  the  stable  yard ; 
never  once  saw  him  in  the  stable.    Witness,  before  contract  between 
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defendant  and  plaintiff,  told  Smith,  one  of  the  company,  and  one  of 
the  plaintiffs,  whose  death  is  suggested,  that  he,  witness,  meant  to 
establish  a  line  of  stages  between  Washington  and  Baltimore ;  that 
he  repeated  the  same  thing  to  Smith,  on  different  occasions,  and  told 
him  if  plaintiffs  completed  their  contract  with  defendant,  he  would 
not  prevent  his  going  on.     Upon  being  asked  whether  he  informed 
plaintiffs  at  the  time  of  contract,  says  he  did  not  at  that  time ;  that 
he  had  previously  done  so  to  Smith,  and  did  not  think  it  necessary 
or  proper  to  repeat  it ;  he  presumed  them  all  acquainted  with  the 
•  fact,  and  did  not  think  it  to  his  interest,  or  proper  for  him  q^^ 
to  interfere  with  defendant's  contract.    Witness  mentioned  to  «'«^^ 
the  defendant,  some  time  before  he  sold  out,  that  if  the  plaintiffs  run 
him  off  the  route,  and  he  would  permit  him  to  become  interested,  he 
woald  join  him.    Witness  subsequently  took  the  entire  possession  of  a 
small  house  belonging  to  defendant,   and  near  his  dwelling ;  that 
when  he  did  so  he  took  his  drivers  to  board,  and  then  by  agreement 
with  defendant,  the  sum  to  be  paid  him  annually  for  rent  of  house, 
Rtables,  shed,  and  interest,  was  $1,000  being  reduced  to  that  sum  • 
from  11,600.    Witness  received  a  bill  of  the  purchase,  and  gave  no 
note  therefor;  agreed  to  give  for  the  rent  of  stable,  board  and  inte- 
rest, $1,600  per  annum.    John  V.  Thompson  advanced  to  witness, 
on  account  of  the  line,  $4,825 ;  this  amount  placed  with   witness 
in  September  and  October,  1825,  as  occasion  required.    Witness' 
brother  John  kept  no  bank  book,  that  he  knows  of,  nor  did   he 
know  of  his  selling  any    stock,  and  paid  him  the  $4,825  in  cash, 
and  not  in   any  instance  by  a  check.    Witness  agreed  to  give 
defendant  for  the  residue  of  his  stages,  horses^  and  gears,  $1,050. 
Witness  also  purchased  for  cash,  one  stage  in  Philadelphia ;  never 
made  any  dividend ;  believes  there  was  no  profit  made ;  as  money 
was  received,  it  was  applied  to  bearing  expenses  and  buying  fresh 
horses,  &c.    Witness'  brother  John  sold  out  to  his  brother  William ; 
no  statement  was  then  exhibited.     Witness  wa6  to  have  the  benefit 
derived  from  the  stages.    Witness  rented  of  B.  his  stables,  which 
were  very  large  and  spacious,  and  had  been  built  by  defendant 
many  years  before,  for   his  own    accommodation  and   use,  at  a 
heavy  expense,  when  largely  interested  in  stages ;  and  also  boarded 
with  him,  as  he  did  his  drivers,  and  was  to  give  for  the  use  of  the 
stables,   boarding  of  himself,  drivers,   infant  child  and  servant,, 
and  the  interest  on  the  $1,050  above  mentioned,  $1,600;  and  said 
6.  had  convenient  accommodations  for  boarding  drivers;  stables 
and  kitchen  were  in  the  same  yard.    The   two  horses  hired  from 
Mr.  B.  being  at  the  expense  of  wintering  them,  were  returned  to 
•him  the  March  foUowing, on  demand  by  him.    Said  Thomp-    ^^^ 
son  had  become  an  insolvent  debtor  in  1822,  and  when  he  •^^l 
established  the  line  of  stages  as  aforesaid,  he  thought  it  prudent  to 
conceal  his  interest  in  the  said  line,  (having  before  taken  counsel)  least 
he  might  be  embarrassed  by  his  creditors,  one  of  whom  was  the 
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United  States.  The  defendant  further  offered  in  evidence  by  one 
Grant,  that  he,  Grant,  had  lived  with  defendant  for  fifteen  or  twenty 
years  before  he  sold  out  to  the  plaintiffs ;  that  when  he  sold  oat,  he 
dismissed  witness,  who  remained  out  of  employment  from  four  to  six 
weeks,  except  in  going  at  the  request  of  one  of  the  owners  of  the 
Annapolis  line,  three  times  a  week  during  part  of  that  time,  to 
attend  the  Annapolis  stage.  When  Thompson  commenced,  he  em- 
ployed witness;  he  has  since  acted  as  Thompson's  clerk,  and  settled 
with  him  weekly,  or  oftener,  and  paid  over  proceeds  to  him ;  never 
hiis  known  defendant  in  this  matter  since  he  sold  out,  and  never 
knew  or  understood  that  he  wa6  concerned ;  never  told  McEean,  or 
other  person,  that  he,  defendant,  was  concerned  formerly,  and  before 
defendant  sold  out  to  the  plaintiffs,  he  kept  tavern,  and  Thompson 
lived  with  him,  but  never  interfered  with  the  business  of  staging ; 
and  since  he  sold  out  he  has  interfered  and  paid  particular  attention 
thereto ;  on  the  other  hand,  since  the  stages  have  been  conducted  by 
Thompson,  the  defendant  has  never  interfered  with  the  business,  nor 
has  this  witness  ever  accounted  to  him,  or  paid  over  any  thing  to 
him,  not  considering  him  as  having  any  thing  to  do  therewith,  but 
on  the  contrary,  considering  Thompson  as  the  person  interested 
therein,  and  his  employer,  and  who  employed  him  as  his  clerk,  he, 
Thompson,  acting  as  agent  of  his  brother/  The  witness  states  that 
when  the  defendant  was  the  owner,  he  was  very  particular,  and  con- 
stantly examined  the  stages,  &c.  before  they  went  out ;  he  has  never 
done  so  since.  Witness,  Thompson,  upon  being  asked  what  he 
meant  by  using  the  term  interest,  when  speaking  of  his  not  disclos- 
ing his  intention  to  establish  stages  when  the  contract  was  signed, 
says  he  has  no  recollection  •  of  using  the  word;  he  was  not 
*'"'*  intimate  with  any  of  the  gentlemen,  except  Smith,  and  not 
upon  intimate  terms  with  him,  and  it  would  therefore  be  improper ; 
that  he  did  not  mean  to  convey  the  idea  that  he  had  any  interest  in 
concealing  his  intention ;  he  could  not  have  so  meant,  because*he  had 
that  very  morning,  on  his  return  from  Washington,  so  informed  the 
said  Smith.  And  the  said  defendant  further  proved  by  Stephen 
J.  Thompson,  that  the  following  bill  was  rendered  to  him,  said 
Thompson,  by  defendant :    Mr.  S.  J.  Thompson  to  John  H.  Barney. 

"March  17,  1827,  cash  paid  Wm.  C.  Gent,  for  hay,  $88.50;  April 
30,  rent  of  stables,  interest  and  board  to  this  day,  $800 ;  July  31,  rent 
of  dwellings,  stables,  &c.  &c.  three  months,  ending  this  day,  9250 ; 
Oct.  31,  rent  as  above,  $250— $1,388.50." 

"1827,  January  15  to  1st  May,  by  various  items  of  cash,  $537.66: 
12th  May,  1827,  to  th(i  17th  November,  by  various  items  of  cash, 
$665.55. 

Due  J.  H.  B.  $185.29." 

And  then  proved,  that  William  C.  Gent,  mentioned  in  the  first 
item  of  the  last  account  referred  to,  was  largely  indebted  to  the  Levy 
Court,  and  Mr.  B.  wi\s  treasurer  of  that  Court ;  that  the  said  Gent 
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paid  at  different  times  to  said  B.  whose  duty  it  was,  as  treasurer,  to 
settle  with  him,  varioas  snms  of  money,  who  opened  the  accoant 
against  said  Gent,  and  recently  closed  it,  by  delivering  Gent's  note 
to  the  clerk  of  the  now  commissioners  of  the  county,  for  the  balance : 
and  upon  the  cross  examination  by  the  plaintiff's  counsel,  of  Stephen 
J.  Thompson,  he  was  required  to  produce  all  the  quarterly  settle- 
ments with  defendant;  he  went  to  his  office  and  returned,  and  pro- 
duced the  accounts  offered  in  evidence  by  the  defendant,  and  stated 
that  he  had  looked  for  the  other  accounts :  that  the  one  now  produced^ 
was  the  only  one  he  had  been  able  to  get— the  others  were  at  his 
house.  Whereupon  the  plaintiffs  counsel  asked  him  whether  the 
other  accounts  were  headed  in  the  same  manner,  to  which  the  wit- 
ness answered  that  he  believed  that  •  was  the  only  account  so  q^^ 
headed;  that  the  others,  he  believed,  were  all  headed  J.  ••"* 
Thompson,  agent. 

The  defendant  further  offered  evidence  by  Stephen  J.  Thompson, 
that  the  settlement  made  with  the  parties  interested  in  the  Union 
Hue  to  Philadelphia,  for  the  winter  of  1825  and  1826,  was  made  at 
Elkton,  between  the  parties  concerned  in  said  stages :  that  Samuel 
McDonald  was  not  then  and  there  present,  and  that  such  settlement 
was  so  made,  with  a  recognition  of  said  Thompson's  interest,  as 
agent,  as  aforesaid,  and  not  as  recognizing  in  Mr.  B.  an  interest  in 
any  part  of  the  said  line  from  Baltimore  to  Philadelphia :  that  said 
Thompson  assisted  at  said  settlement,  and  said  B.  did  not  so  assist. 
The  defendant  also  proved,  that  William  Thompson,  brother  of 
Stephen  J.  Thompson,  is  a  rich  man,  and  is  doing  an  active  business 
in  the  West  Indies,  but  is  now  in  the  United  States :  and  the  defend- 
ant proved  by  George  Beltzhoover,  that  while  there  was  no  opposition, 
he,  as  agent,  bought  of  the  plaintiffs  half  a  stage  and  four  horses^ 
one  in  ill  health  and  at  the  purchaser's  risk,  and  which  died  befo^ 
he  received  him,  for  the  sum  of  $2,000,  which  purchase  gave  him  an 
interest  in  the  line,  and  with  a  view  to  get  them  to  stop  at  his  tavern 
honse.  After  the  defendant  closed  his  case,  the  plaintiffs  called  a 
witness,  who  proved  that  being  written  for  by  Grant,  one  of  the 
witnesses  of  the  defendant  before  mentioned,  to  come  and  drive  for 
Thompson,  he  called  upon  said  Grant,  and  told  him  he  would  not 
drive  for  Thompson.  Grant  then  told  him,  you  know  what  sort  of  a 
gentleman  B.  is ;  Thompson  and  I  are  only  agents  for  defendant ; 
that  witness  then  replied  he  knew  what  sort  of  a  man  B.  was,  and  if 
that  were  the  case,  he,  the  witness,  would  rather  drive  for  B.  than 
any  other  of  the  owners,  but  he  doubted  whether  he  would  employ 
him,  as  witness  had  sued  B.  And  also  proved  by  said  witness,  that 
the  defendant  told  Thompson  to  settle  with  witness,  if  he  would  drive 
for  him,  Thompson.  Whereupon  the  plaintiffs,  by  their  counsel, 
prayed  the  Court  to  direct  the  jury. 

•  First.  If  the  jury  shall  find  from  the  evidence,  that  a  line  q^^ 
of  stages  from  Baltimore  to  Washington,   was  established  ••"'* 
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aboat  the  month  of  October,  1825,  in  opposition  to  the  line  of  stages 
on  the  said  road,  then  owned  by  the  said  plaintiffs,  and  that  the 
said  line  of  stages,  so  established  in  opposition  as  aforesaid,  con- 
tinued to  run  in  opposition  to  the  aforesaid  line  of  the  plaintiffs  until 
the  institution  of  this  suit :  and  if  the  jury  shall  also  find  that  the  de- 
fendant in  this  cause  furnished  the  owners  of  the  said  opposition 
line  with  credit,  money,  horses,  or  any  other  means,  in  order  the 
better  to  enable  the  owner  or  owners  of  the  said  opposition  line  to 
establish  it  and  carry  it  on,  and  by  reason  of  which  means,  so  fur- 
nished, the  said  owners  were  the  better  enabled  to  establish  it  and 
carry  it  on,  that  then  the  plaintiffs  are  entitled  to  recover,  notwith- 
standing the  defendant  may  not  own  any  of  the  hoi'ses,  carriages,  or 
other  property  employed  in  said  opposition  line.* 

Second.  That  by  the  contra<;t  on  which  this  suit  is  brought,  the 
defendant  was  bound  not  to  assist  in  carrying  on  any  line  of  stages, 
in  opposition  to  the  plaintiffs,  on  the  road  from  Baltimore  to  Wash- 
ington ;  and  if  the  jury  find  the  evidence  that  he  did  render  assistance 
of  any  kind  to  the  owners  of  a  line  of  stages  established  on  the  said 
road  in  opposition  to  that  of  the  plaintiffs,  and  that  such  assistance 
was  rendered  by  him  for  the  purpose  of  enabling  the  owners  of  the 
said  opposition  line  the  better  to  establish  and  carry  it  on ;  that  the 
rendering  of  such  assistance  for  such  purpose,  was  a  breach  of  the 
aforesaid  contract,  although  the  defendant  may  not  have  owned  the 
aforesaid  opposition  line,  or  any  part  or  iK)rtion  thereof,  or  of  the 
horses  and  stages  employed  thereon.  Which  directions  the  Court 
[Abgkeb,  G.  J.,  Hanson  and  Eell,  A.  J.]  refused  to  give,  bat 
directed  the  jury  that  there  was  no  evidence  in  this  cause  to  show 
that  the  defendant  had  furnished  the  opposition  line  with  credit, 
money,  horses,  or  other  means,  in  order  the  better  to  enable  the 
opposition  line  to  carry  it  on,  but  that  the  horses  and  other  means 
were  sold  by  the  •  defendant  to  said  opposition  line,  if  the 
o95  jypy  believe  the  testimony  in  the  causey  and  that  such  sale — 
if  the  jury  believed  that  the  horses  and  other  means  were  owned  and 
left  on  hand  of  defendant,  at  the  time  of  contract  between  plain  tiff* 
and  defendant,  was  no  violation  of  the  contract  on  the  part  of  the 
defendant;  and  furthermore,  that  the  letting  Thompson  have  two 
horses  for  and  in  consideration  of  the  wintering  of  them,  to  be  re- 
turned in  the  spring,  if  the  jury  should  believe  they  were  occasionally 
run  in  the  opposition  line,  was  no  violation  of  the  contract,  unless  the 
jury  should  believe  the  said  horses  were  purchased  by  the  defendant 
with  the  view  of  assisting  the  opposition  line,  and  that  defendant  let 
Thompson  have  them  for  that  purpose.  Whereupon  the  plaintiffs 
excepted. 

2d  Exception. — The  evidence  offered  in  the  first  bill  of  exception 
by  plaintiffs  and  defendant,  and  which  is  to  form  a  part  of  this 
bill  of  exception,  having  been  given,  the  plaintiffs  by  their  counsel 
prayed  the  Gourt  to  direct  the  jury  upon  the  following  prayers : 
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First.  That  if  the  jury  fiud  from  the  evidence  that  the  defendant 
farnished  the  owners  of  the  opposition  line  herein  before  mentioned, 
with  two  horses  for  the  purpose  of  being  nsed  in  the  said  opposition 
lioe  of  stages  herein  before  mentioned,  from  September,  1825,  until 
the  spring  following,  for  which  the  defendant  was  to  pay  nothing  but 
the  expenses  of  keeping  them ;  and  also  that  the  defendant  fnr- 
Dished  the  owners  of  the  said  opposition  line  with  two  other  horses, 
three  stages,  and  three  setd  of  harness,  for  $1,050,  to  be  paid  for 
when  convenient,  to  a  certain  Stephen  J.  Thoinpson,  for  whose  use 
and  benefit  the  said  opposition  line  was  established;  and  if  the  jury 
also  find  that  these  means  were  furnished  by  the  defendant  as  above 
mentioned,  for  the  purpose  of  assisting  in  the  establishment  and  sup- 
port of  the  said  opposition  line ;  and  that  the  said  means,  so  fur- 
nished, did  the  better  enable  the  owners  thereof  to  establish  and 
support  the  same ;  that  then  the  plaintiff's  are  entitled  to  recover, 
notwithstanding  the  defendant  was  not  an  owner*  or  part  q^^ 
owner  of  the  said  opposition  line,  or  of  any  part  or  portion  *'"^ 
thereof,  or  of  the  property  employed  therein. 

Second.  If  the  jury  believe  that  John  H.  Barney,  the  defendant, 
lent  Stephen  J.  Thompson  three  horses,  for  the  purpose  of  being 
nsed  in  a  line  of  stages  in  opposition  to  the  plaintiffs,  and  which 
horses  were  so  used,  that  then  the  plaintiffs  are  entitled  to  recover. 

Third.  If  the  jury  shall  believe  that  Stephen  J.  Thompson,  after 
the  30th  September,  1825,  and  before  tl^e  institution  of  this  suit,  es- 
tablished and  carried  on  a  line  of  stages  in  opposition  to  the  plain- 
tiffs, and  that  John  H.  Barney,  the  defendant,  hired  to  said  Thomp- 
80D  stables,  sold  him  carriages,  horses  and  harness,  for  the  purpose 
of  being  used  and  employed  in  such  opposition  line,  then  the  plain- 
tiffs are  entitled  to  recover. 

Fourth.  If  the  jury  shall  find,  from  the  tsstimony  given  in  the 
trial  of  this  action,  that  the  defendant  before  the  time  of  making  the 
contract  with  the  plaintiffs,  set  forth  in  the  declaration,  had  been  in- 
formed and  knew  at  the  time  of  making  said  contract,  that  it  was 
the  intention  of  Stephen  J.  Thompson  to  establish  and  carry  on  a  line 
of  stages  between  Baltimore  and  Washington,  in  opposition  to  the 
line  owned  by  the '  plaintiffs  on  said  road,  and  that  the  defendant 
afterwards  furnished  to  the  said  Thompson  such  a  portion  of  the 
means,  advice  and  assistance  necessary  to  establish  and  carry  on 
snch  opposition  line,  as  he  could  not  otherwise  have  obtained,  or 
without  the  aid  of  which  the  said  Thompson  could  not  have  effected 
the  establishment  and  carrying  on  of  such  opposition,  the  defendant 
knowing  and  intending  that  the  means,  advice  and  assistance  fur- 
nished by  him,  would  and  should  be  so  used  by  said  Thompson,  then 
the  plaintiff's  are  entitled  to  recover. 

Fifth.  If  the  jury  shall  believe  from  the  evidence,  that  the  defend- 
ant, in  making  the  sale  of  his  horses,  stages  and  harness,  to  Stephen 
J.  Thompson,  and  contracting  with  him  for  the  compensation  to  be 
16  2  G.  &  J. 
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paid  for  the  rent  of  stables  and  boarding  of  drivers,  to  be  used  in 
^  establishing  and  carrying  *  on  a  line  of  stages  on  the  Washing- 
*•"  ■  ton  road,  in  opposition  to  the  plaintiffs,  derived  any  benefit 
or  advantage  from  the  intended  aid  thereby  to  be  afforded,  in  effecting 
the  establishment,  or  of  the  carrying  on  of  snch  opposition,  then  the 
defendant  was  concerned  in  snch  opposition,  contrary  to  his  agree- 
ment, and  the  plaintiffs  are  entitled  to  recover.  Which  several 
directions  the  Court  refused  to  give.  Whereupon  the  plaintififo 
excepted. 

The  verdict  and  judgment  deing  for  the  defendant,  the  plaintiffs 
appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
and  Stephen,  J  J. 

Meredith  and  Taney ^  (Att'y-Oen'l  of  Md.)  for  the  appellants  cited 
9  Massa.  Rep.  522,  524,*  McElderry  vs.  Fiannagan^  1  jBT.  <j^  0.  320; 
Fergusson  vs.  Tucker j  2  H,  &  0. 189 ;  Drummond  vs.  Frestmanj  12 
Wheat  515;  1  Stark.  Uvid.  400;  Masim  vs.  Harrison  &  Boggs,  5  H. 
<j^  J.  480. 

Johnson  and  WUliamSj  (District  Attorney  U.  S.)  for  the  appellee, 
cited  8  Massa.  Bep.  214;  18  lb.  332;  4  Oranoh,  62;  6  lb.  226;  5 
Massa.  10. 

■ 

-  ^  •  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This 
^^^  was  an  action  of  trespass  on  the  case,  for  the  alleged  viola- 
tion by  the  defendant  of  a  contract,  or  engagement  by  him,  with  the 
appellants,  dated  at  Baltimore,  the  30th  of  September,  1826,  which 
is  in  these  terms :  <<  I  hereby^  acknowledge  to  have  received  of 
Messrs.  David  Bamum  &  Co.  stage  proprietors  on  the  Washington 
and  Baltimore  Boad,  $9,000,  as  a  full  compensation  for  the  within 
named  four  teams  and  two  coaches :  and  I  bind  myself  to  withdraw 
all  my  pretensions  to  any  part  of  the  said  road,  and  I  herewith  deliver 
to  the  said  company,  the  teams  as  they  are  at  this  instant  on  the 
road  between  this  place  and  Washington,  and  further  pledge  myself 
not  to  be  concerned,  direct  or  indirect,  in  any  line  of  Stages  in  opposi- 
tion to  them."  This  is  written  on  the  back  of  a  letter  from  the  de- 
fendant to  one  of  the  appellants,  containing  proposals  of  sale,  to 
which  it  refers  by  the  expressions,  ^^  for  the  within  named  four  teams 
and  coaches." 

It  appears  that  an  opposition  lino  of  stages  was  very  soon  after- 
wards set  up :  upon  which  the  question  arose,  whether  the  circum- 
stances under  which  that  opposition  line  was  set  up  and  carried  on, 
amounted  to  a  violation  by  the  defendant  of  his  contract.  A  great 
deal  of  parol  evidence  was  offered  at  the  trial,  on  both  sides,  and  the 
case  comes  up  on  two  bills  of  exception,  taken  to  the  retiisal  of  the 
Court  to  give  the  instructions  prayed  for  by  counsel  for  the  appel- 
lants, and  to  the  direction  that  was  given  to  the  jury  in  reference  to 
the  testimony.    The  direction  given  to  the  jury,  is  in  these  words  : 
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^  that  there  was  do  evidence  in  this  cause,  to  show  that  the  defend- 
ant had  famished  the  opposition  line  with  credit,  money,  horses,  or 
other  means,  in  order  the  better  to  enable  the  owners  oi  the  opposi- 
tion line  to  carry  it  on,  but  that  the  horses  and  other  means  were 
sold  by  defendant  to  said  opposition  line,  if  the  jury  believe  the  tes- 
timony in  the  canse }  aVid  that  such  sale,  if  the  jury  believe  that  the 
horses  and  other  means  were  owned  and  left  on  the  hands  of  defend- 
ant, at  the  time  of  the  contract  between  •  plaintiffs  and  de-  Mg^-m 
fendant,  was  no  violation  of  the  contract  on  the  part  of  the  ^^■'■ 
defendant;  and  furthermore,  that  the  letting  Thompson  have  two 
horses,  for  and  in  consideration  of  the  wintering  of  them,  to  be  re- 
turned in  the  spring, — if  the  jury  should  believe  the  evidence,  al- 
though the  jury  should  believe  they  were  occasionally  run  in  the  op- 
position line,  was  no  violation  of  the  contract,  unless  the  jury  should 
believe  the  said  horses  were  purchased  by  the  defendant,  with  the 
view  of  assisting  the  opposition  line,  and  that  defendant  let  Thomp- 
son have  them  for  that  purpose.''  This  involves  the  construction  of 
the  contract,  and  also  the  question  whether  the  direction  of  the 
Court  amounted  to  an  invasion  of  the  province  of  the  jury.  The 
whole  of  the  evidence  being  set  out  in  the  first  bill  of  exception,  it 
is  unnecessary  here  to  state  it  particularly. 

In  construing  this  contract,  we  must  endeavor  to  arrive  at  the 
meaning  of  the  parties,  by  looking  to  the  motives  that  led  to  it,  and 
the  object  intended  to  be  effected  by  it.  The  motive,  then,  of  the 
appellants,  who  were  stage  proprietoi*s  on  the  Washington  and  Bal- 
timore road,  was  manifestly  to  become  sole  proprietors  of  all  the 
stages  on  that  road,  and  to  shut  out  all  opposition ;  and  to  effect  that 
object,  the  purchase  of  the  interest  of  the  defendant,  in  a  line  of 
stages  then  running  on  the  same  road,  was  made.  And  it  cannot  be 
believed,  that  with  such  an  object  in  view,  they  would  have  made 
the  purchase  with  any  other  understanding  than  that  the  defendant 
should,  in  good  faith,  not  only  not  become  interested  in  any  opposi- 
tion line,  but  that  he  would  not  in  anj;  manner  aid  or  become  instru- 
mental in  the  setting  up  or  carrying  on  an  opposition  line.  If  that 
was  not  the  understanding  and  intention,  the  purchase  was  a  very 
wild  and  unmeaning  one,  as  there  were  many  ways  in  which  the  de- 
fendant, without  being  concerned  in  interest,  might  be  concerned  or 
engaged  in  promoting  and  encouraging  the  setting  up  and  carrying 
on  an  opposition  line,  to  their  prejudice,  and  to  the  total  loss  of  the 
amount  given  for  the  immediate  interest  bought  out.  The  purchase 
was  •not  made  for  the  purpose  of  throwing  away,  or  giving  ^^^ 
to  the  defendant,  $9,000,  which  would  be  the  effect  if  he  was  '*"'* 
at  liberty  and  disposed  so  to  act,  immediately  to  lend  his  aid  and 
patronage  to  the  establishment  of  an  opposition.  But  it  was  made 
ibr  the  purpose  of  shutting  out  all  opposition,  and  securing  to  them- 
selves the  exclusive  advantages  of  the  road,  so  far  at  least  as  related 
in  any  manner  to  the  defendant ;  to  effect  which  object  the  conclud- 
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ing  stipulation,  ^^  and  farther  pledge  myself  not  to  be  concerned,  di- 
rect or  indirect,  in  any  line  of  stages  in  opposition  to  them,"  would 
seem  to  have  been  introduced.  The  word  indirect  seems  to  us  to 
have  been  used  for  the  special  purpose  of  guarding  against  any  kind 
of  interference  by  the  defendant,  in  aiding  or  in  any  manner  pro- 
moting, the  establishment  of,  or  carrying  oh,  any  opposition.  Oar 
construction  therefore  of  the  contract  is,  that  the  defendant  could 
not,  without  violating  the  contract,  set  up  or  carry  on,  or  knowinglj- 
aid  or  intermeddle,  or  in  any  way  whatsoever,  directly  or  indirectly, 
be  concerned  in  setting  up  or  carrying  on  any  line  of  stages  on  that 
road,  in  opposition  to  the  appellants ;  he  was  bought  oat  for  the  pur- 
pose of  being  put  entirely  out  of  their  way.  Under  any  other  con- 
stniction,  the  word  indirect  would  lose  its  office,  and  the  object  of  the 
contract  be  defeated.  Suppose  the  defendant,  immediately  after  the 
contract,  had  given  all  the  horses  and  stages  he  owned  to  a  son,  for 
the  express  purpose  of  setting  up  an  opposition  line  to  the  appellants, 
or  (under  feelings  of  resentment  for  some  cause  or  other)  to  a 
stranger,  for  the  same  purpose,  and  with  a  view  of  injuring  the  ap- 
pellants, or  had  given  a  premium  to  any  one  to  set  up  such  a  line  of 
opposition,  can  it  be  doubted  that  in  either  case  he  would  have 
broken  his  contract.  He  had  the  same  right  to  sell  any  horses  or 
stages  that  he  owned  at  the  time  of  the  contract,  that  he  had  to  sell 
any  other  property  to  whom  he  pleased,  without  intending  that  they 
should,  or  knowing  that  they  were  to  be  put  to  the  purpose  of  setting 
up  a  line  of  opposition  stages.  But  he  could  not  have  sold  them  to 
-  ^  any  person  for  the  express  purpose  of  •being  so  used,  with- 
^^^  out  violating  his  contract ;  nor  had  he  under  his  contract  any 
right  to  loan  or  hire  any  of  his  horses  to  the  owners  of  the  opposition 
line,  for  the  purpose  of  being  used  on  such  line.  And  in  the  case  of 
his  hiring  or  lending  any  of  his  horses  to  the  owners  of  the  oppoBi- 
tion  line,  for  the  purpose  of  being  used  on  such  line,  we  do  not  per- 
ceive that  it  would  make  any  difference  whether  they  had  belonged 
to  him  before,  or  whether  they  were  purchased  by  him  for  that  pur- 
pose, the  breach  of  the  contract  consisting  in  his  assisting  the  oppo- 
sition line  by  letting  the  owners  have  them  for  that  purpose. 

It  is  our  opinion,  therefore,  that  if  the  defendant  did  furnish  the 
owners  of  the  opposition  line  with  money,  credit,  or  other  means,  for 
the  purpose  of  enabling  them  to  establish  au<l  carry  on  that  line; 
and  that  the  means  so  furnished,  did  enable  them  to  establish  and 
carry  it  on ;  and  that  they  could  not  have  established  or  carried  it 
on  without  such  means,  so  furnished  by  the  defendant;  or  that  he 
did  furnish  them  with  money,  credit,  horses,  or  any  other  means,  for 
the  purpose  of  enabling  them  the  better  to  establish  or  carry  on  that 
line;  and  that  such  means  did  enable  them  the  better  to  establish 
or  carry  it  on,  the  appellants  were  entitled  to  recover,  and  that  there 
was  legal  and  competent  evidence  in  the  cause,  tending  to  prove 
either  of  those  propositions,  which  ought  to  have  been  submitted  to 
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the  jury  for  their  decision  upon  its  effect.  The  general  rule  being, 
that  where  there  is  any  legal  admissible  evidence,  tending  to  prove 
the  issue,  the  effect  of  that  evidence  is  solely  for  the  consideration  of 
the  jury.  Though  we  have  said  the  testimony  taken  at  the  trial 
oa^ht  to  have  been  left  to  the  jury,  as  tending  to  prove  the  issue  on 
the  part  of  the  appellants,  we  wish  to  be  distinctly  understood  as  in- 
tending to  express  no  opinion  touching  the  effect  of  that  evidence, 
farther  than  that  it  was  tit  to  be  left  to  the  jury  for  their  considera- 
tion, to  pass  for  what-ever  it  was  worth,  and  have  therefore  inten- 
tionally avoided  commenting  on  any  part  of  it.  to  show  in  what  it 
tended  to  prove  the  issue,  or  any  •  material  fact  in  the  cause.  Mg^^ 
There  seems  to  be  an  impression  at  the  bar,  that  this  Court  *^* 
has  held  the  measure  and  quantity  of  proof  to  be  a  question  of  law, 
and  the  case  of  Davis  vs.  Bavu  et  ah  7  H.  <t-  J.  36,  is  commonly  re- 
lied upon  in  support  of  that  doctrine.  We  by  no  means  mean  to 
shake  the  authority  of  that  case,  but  think  it  has  been  misunder- 
stood. When  there  is  no  evidence  applicable  to  the  issue,  0£  tend- 
ing to  prove  any  material  fact,  a  total  failure  of  evidence,  the  Court 
will  direct  the  jury  accordingly  j  and  that  we  conceive  to  be  the  doc- 
trine of  Bavis  vs.  Davis  et  al.  The  expressions  used  are  intended  to 
be  applicable  to  the  facts  of  that  case ;  and  so  applied,  they  are  not, 
we  apprehend,  opposed  to  the  principle  here  asserted,  that  if  there 
be  any  evidence  tending  to  the  proof  of  the  issue,  however  weak,  it 
onght  to  be  submitted  to  the  consideration  of  the  jury.  Under  this 
view  of  the  subject,  we  dissent  from  the  opinion  of  the  Court  below, 
on  both  bills  of  exception,  and  we  think  the  direction  of  the  Court, 
that  there  was  no  evidence  in  the  cause  to  show  that  the  defendant 
had  furnished  the  opposition  line  with  credit,  money,  horses,  or  other 
means,  in  order  the  better  to  enable  the  owners  of  that  line  to  carry 
it  on,  was  an  invasion  of  the  province  of  the  jury,  to  whom  that 
qnestion  ought,  upon  the  evidence,  to  have  been  left. 

Judgment  reversed^  and-  procedendo  awarded. 


William  Jessop  vs,  Samuel  Bbown,  Je. — ^June,  1830. 

Where  at  the  time  a  sheriff  under  s,fi,  fa.  levied  upon  personal  and  real  prop- 
erty, pointed  oat  hy  the  plaintiff  as  the  property  of  the  defendant,  a 
claim  was  made  thereto  hy  third  i)ersons,  who  denied  the  right  of  the 
sheriff  to  levy  upon  or  sell  the  same,  and  threatened  to  sue  him  if  he 
should  sell  the  same;  and  the  sheriff  then  informed  the  plaintiff  that 
unless  he  would  indemnify  him,  he  would  not  sell.  Upon  motion  made 
at  the  return  term  of  the  writ,  (founded  upon  the  foregoing  facts,  sus- 
tained hy  *  affidavits  and  copies  of  deeds  and  mortgas^es  from  the  ^^  s 
defendant  to  the  claimants,  and  proof  of  the  plaintiff's  refusal  to  ^"^ 
indemnify  the  sheriff)  the  Court  granted  a  rule  absolute  either  to  indem- 
nify the  sheriff^  or  permit  him  to  enlarge  the  time  of  making  his  return, 
from  term  to  term,  until  that  was  done;  and  again  enlarged  the  time 
for  making  his  return  to  the  first  day  of  the  next  term. 
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A  FIERI  FACIAS  issued  in  this  case,  returnable  in  June  Term,  1829. 
At  that  term  a  motion  was  made  on  the  part  of  the  plaintiff,  for  a 
rule  on  the  sheriff  of  Anne  Arundel  County,  to  whom  the  said  writ 
was  directed,  to  return  the  same,  the  said  sheriff  having  failed  so  to 
do.  The  rule  was  granted,  requiring  the  sheriff  to  make  his  return 
on  the  5th  day  of  July  then  next  ensuing,  but  at  a  subsequent  period, 
during  term,  the  time  was  extended  to  the  1st  day  of  this  term. 

Brewer  J  for  the  sheriff,  now  moved  the  Court  for  a  rule  on  the 
plaintiff',  to  show  cause  why  the  above  rule  should  not  be  enlarged 
to  the  next  term,  and  why  he  should  not  indemnify  the  sheriff  before 
the  s^id  writ  should  be  returned.  And  he  assigned  the  following 
reasons :  "  1.  Because  the  greatest  part  of  the  property,  both  real 
and  personal,  on  which  the  said  fieri  faeias  was  levied,  was  conveyed 
to  a  certain  Eebecca  Goodwin  and  Eliza  Goodwin,  and  a  certain 
Bichard  G.  Stockett,  and  the  residue  was  claimed  at  the  time  of  the 
levy,  by  Samuel  Brown,  father  of  the  said  defendant.  And  the  said 
plaintiff*  who  showed  the  said  property,  was  then  and  there  informed 
by  the  sheriff  that  he  would  not  sell  the  said  property,  unless  the 
said  plaintiff  would  give  him  a  sufficient  indemnity,  which  the  said 
plaintiff*  then  ahd  there  repeatedly  refused.  2.  Because  all  the  said 
property  wa«  claimed  by  the  said  Bebecca  and  Eliza  Goodwin  and 
Samuel  Brown,  who  denied  the  right  of  the  said  sheriff  to  levy  on 
and  sell  the  same,  and  threatened  to  institute  a  suit  against  the  said 
sheriff,  if  he  should  proceed  to  sell  the  same." 
-  *  Affidavits  by  the  sheriff  and  his  deputy  were  filed,  and 

^^^  copies  of  a  deed  and  mortgage  from  the  said  defendant  to  the 
above  named  Bebecca  and  Eliza  Goodwin.  The  facts  set  forth  in 
the  reasons  were  supported  by  the  affidavit's.  In  support  of  the  rule 
he  refeiTed  to  1  East,  338;  3  Bos.  and  Put.  288;  2  Tids.  Ftac.  928; 
7  Term  Rep.  174 ;  SellmCs  Frac.  627. 

Buchanan,  C.  J.  In  enlarging  the  rule  in  this  case,  the  Court 
wish  to  be  understood  as  laying  down  no  general  rule.  Each  case 
must  depend  upon  its  own  circumstances ;  and  here  we  think,  upon 
the  reasons  and  proofs,  there  is  sufficient  reason  to  interfere. 

Bule  on  the  plaintiff  made  absolute,  and  the  rule  on  the  sheriff  en- 
larged to  the  first  day  of  the  next  term. 


State  of  Maryland  os.  Laban  Walsh. — June,  1830. 

A  final  release  under  the  InBolyeDt  laws  of  this  State,  obtained  by  a  debtor 
to  the  State,  after  judgment  rendered  against  him,  will  protect  him 
from  a  ca.  as.  on  such  judgment:  and  if  arrested,  the  Court  will  dis- 
charge him  on  motion. 
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Appeal,  from  Baltimore  County  Court.  At  March  Term,  1825,  the 
State  of  Maryland  recovered  judgment  in  an  action  of  debt,  against 
Laban  Walsh,  the  appellee,  who  was  a  security  in  the  bond  of  one  of 
the  collectors  of  the  State  tax,  and  in  that  character  indebted  to  the 
State.  On  the  11th  October,  1828,  the  appellee  was  reported  to  be 
entitled  to  his  final  discharge  under  the  insolvent  laws  of  the  State, 
by  the  commissioners  of  insolvent  debtors  for  the  City  and  County 
of  Baltimore,  and  on  that  day  was  accordingly  discharged  by  Balti- 
more County  Court.  On  the  23r(l  March,  1829,  the  State  sued  out  a 
writ oi <Mpi(is ad satisfacnendum on  the a,foTesBidiiidgment^*Skud  ^^^ 
the  appellee  was  arrested,  and  brought  before  Baltimore  ^^  • 
County  Court  for  commitment.  He  thereupon  moved  the  Court  for 
his  discharge  trom  the  custody  of  the  sheriff,  on  the  ground  that  he 
had  applied  for  the  benefit  of  the  insolvent  laws  of  Maryland,  and 
obtained  a  final  discharge  since  the  rendition  of  the  judgment  afore- 
said. And  Baltimore  County  Court  [Abcheb,  C.  J.]  accordingly  dis- 
charged him.    The  State  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable  and 
Stephen,  JJ. 

Taney,  (Att'y-Genl.),  and  Gill,  for  the  State,  contended  that  the 
insolvent  laws  of  Maryland  do  not  apply  to  the  State.  The  State  is 
not  a  creditor  within  their  meaning ;  and  the  rights  of  the  State 
against  the  persons  of  her  debtors,  are  not  restrained  by  them.  They 
said  that  the  insolvent  laws  of  Maryland  did  not  bar  the  State  in  the 
prosecution  and  recovery  of  her  debts.  The  Act  of  1805,  ch.  110, 
was  the  basis  of  the  system,  and  when  first  enacted  was  a  mere  pri- 
vate Act,  for  the  relief  of  the  persons  mentioned  in  it. 

•  When  the  Legislature  was  making  these  various  provisions 
requiring  assent  of  creditors,  and  notice  to  creditors  to  be  ^"^ 
given,  and  authorizing  creditors  to  proceed  against  a  fraudulent 
insolvent,  it  could  not  have  escaped  their  attention,  that  no  officer 
was  empowered  to  act  for  the  public — none  entrusted  to  give  the  re- 
quired assent  to  confer  jurisdiction  on  the  discharging  Court;  none 
indicated  to  whom  notice  might  be  given,  nor  whose  duty  it  was  to 
take  notice  of  the  advertisement.  Under  these  omissions  in  material 
and  important  particulars,  essential  to  preserve  the  integrity  of  the 
system,  to  confer  jurisdiction  on  the  Court,  and  guard  the  rights  of 
creditors,  and  consequently  directly  affecting  the  debts  of  the  public, 
and  leaving  the  State,  in  her  character  bf  creditor,  entirely  unrepre- 
sented, it  is  insisted  that  she  is  not  a  creditor  within  the  spirit  and 
meaning  of  the  original  system,  and  was  not  intended  to  be  barred 
by  it.  There  is  no  power  short  of  the  Legislatura  which  can  release 
a  public  debt ;  and  when  that  authority,  acting  in  the  ordinary  course 
of  legislation,  passes  a  law  releasing  debts  generally,  without  any 
particular  mention  of  the  State,  a  question  arises  upon  a  fair  con- 
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stniction  of  the  whole  law,  whether  the  State's  debts  were  intended 
to  be  released. 

•  They  cited  Acts  of  1805,  ch.  110,  sec.  2 ;  1807,  ch.  160,  sec. 
***'  4;  1812,  ch.  77,  sec.  2,  5;  Cox  Dig.  638;  Pennington  vs.  Coxe^ 
2  Cranchj  33,  52;  State  vs.  Stump,  2H.&  McH.  174;  Murray  vs.  Rid- 
ley,  S  H.  &  McH.  177;  Wood  vs.  Eepold,  3  H.  &J.  127;  StaU  vs. 
Rogers  and  Wife,  2E.&  McH.  198 ;  Contee  vs.  ChewSj  1  H.  dk  J.  417; 
Kip  vs.  £an^  ^ctr  York,  10  Johns.  63;  Kennedy  vs.  Strong,  10  Johns. 
289;  Act  of  1792,  ch.  61. 
Ko  counsel  appeared  for  the  appellee.  Judgment  affirmed. 


Babgeb  e<  1U7.  Ex'rs  of  Athey  t?^.  Collins. — June,  1830. 

A.  proved  a  settlement  with  C.  on  the  let  March,  1820,  shewing  a  balance 
due  him  of  $1,018,  for  building  certain  houses.  C.  under  notice  of  set- 
ofiF,  established  payments  to  the  amount  of  $195;  and  to  shew  that  A. 
had  no  separate  right  of  action,  proved  that  he  was  a  partner  in  two 
firms,  one  of  which  furnished  the  bricks,  and  the  other  did  the  brick 
work  of  the  houses,  and  both  of  which  rendered  accounts  in  1818  and 
'19,  amounting  to  $2,850,  for  their  respective  claims.  He  also  proved 
various  receipts,  during  the  same  years,  of  the  individual  partners  of 
those  firms  for  payments  made  to  them— some  on  account  of  such  build- 
ings generally — some  for  bricks, — some  for  brick  work,  amounting  in 
the  whole  to  $1,810.  A.  then  offered  to  prove  by  one  of  his  former 
partners,  that  his  firm  was  dissolved  about  the  close  of  1819,  and  its 
debts  assigned  to  A.  The  County  Court  admitted  the  witness,  and  held 
that  the  settlement  in  1820,  was  evidence  of  C's  knowledge  of  the  dis- 
solution of  that  firm,  and  the  transfer  of  its  debts  to  A.;  but  no  evi- 
dence of  the  dissolution  of  the  other  firm  being  given,  that  Court  also 
decided  that  the  whole  evidence  did  not  furnish  competent  proof  of  any 
balance  being  due  to  A.  individually.  Upon  appeal,  held  that  this  was 
a  question  of  fact  for  the  jury. 

Appeal  from  Baltimore  County  Court.  Action  of  assum  psit .  The 
declaration  contained  counts  for  work  and  labor,  and  materials  found 
and  provided,  &c.  For  money  laid  out  and  expended ;  and  on  an 
insimul  computassent.  *  The  defendant,  (the  appellee,)  gave 
^'■^  notice  of  a  set-off,  and  pleaded  non  assumpsit,  ekiid  issue  was 
joined. 

At  the  trial  the  plaintiffs,  (now  appellants,)  to  support  the  issue 
on  their  part,  and  for  the  purpose  of  shewing  that  the  defendant  was 
indeb.ted  to  the  testator  of  the  plaintiffs,  offered  in  evidence  the  fol- 
lowing paper,  admitted  to  be  in  the  hand- writing  of  the  defendant: 

("  No.  1.)  Settlement  of  accounts  this  Ist  day  of  March,  1820,. 
with  Walter  F.  Athey,  for  bricks  and  brick-work,  and  I  do  hereby 
acknowledge  the  following  balance  to  be  correct: 
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Balance  on  Mr.  Higginbotham's  house,  Franklin 

street 9  10  00 

Balance  on  six  buildings,  North  Charles  street. .  964  01 

On  my  account 39  61 


$1,013  62 


Balance  of  one  thousand  and  thirteen  dollars  and  sixty-two  cents. 

James  W.  Collins." 
Whereupon  the  defendant  proved,  under  the  notice  of  set-off,  that 
he  had  paid  for  the  use  of  Athey  in  his  life-time,  the  following  sums, 
to  wit,  $20,  $30,  $145;  and  for  the  purpose  of  shewing  that  the 
bricks  furnished  for  the  six  buildings  in  K.  Charles  street,  as  men- 
tioned in  the  above  paper  ofifered  in  evidence  by  the  plaintiffs,  were 
foTDished  by  Athey  and  a  certain  George  Shoemaker,  as  co-partners 
in  the  brick  making  business,  under  the  firm  of  George  Shoemaker  & 
Go.  and  that  the  brick-work  done  in  the  six  buildings  was  done  by 
the  said  Athey  and  a  certain  Deter  Barger,  as  co-partners  in  the 
brick-laying  business,  under  the  firm  of  W.  F.  Athey  and  D.  Barger^ 
and  that  neither  the  bricks  furnished,  nor  any  of  the  brick  work 
done,  by  Athey  in  his  individual  character;  the  defendant  produced 
and  read  in  evidence  the  following  accounts,  which  were  admitted  ta 
be  in  the  hand- writing  of  Athey: 

•  "  No.  2.    Mr.  James  W.  Collins  and  others,  for  six  houses  ^  -  ^ 
in  N.  Chai'les  street,  to  George  Shoemaker  &  Co.  4: 1  -^ 

1818,  Sept.    To  348,500  bricks,  at  $8  pr.  th $2,788  00 

To  33,000  front  bricks,  at  $15  pr.  th 495  00 

To  150  long  arch  bricks,  at  $7  pr.  hun ...        10  50 
To  110  rubbing  bricks,  at  $7  pr.  th 7  70 

$3,301  20 
Cr.  By  2,000  front  brick,  at  15 

dollars  pr.  th $30  00 

Cr.  By  450  common  brick,  at 

8  dollars  pr.  th 5  20 

Cr.  By  cash  at  sundry  times 2,500  00 

2,535  20 


$766  00 


To  W.  F.  Athey  and  D.  Barger, 

To  laying  379,000  brick,  at  3.50  pr.  th $1,326  50 

To  laying  16,500  old  brick,  at  3.60  pr.  th .  57  75 
To  pointing  out  roof  of  Boehme's  house . .  1  00 
To  poles,  ropes,  filing  and  penciling  front.       50  00 

Carried  forward $1,435  25 


• 
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Brought  forward $1,435  25 

Cr.  Bj  mortar,  at  sundry  times 3  00 

$1,432  25 
776  00 

Balance $2,198  25 

Turner  Morehead's  bill  of  dry  goods 275  75 

$1,922  50" 

-  -  ^       •  '*  3.    Mr.  James  W.  Collins  and  others,  to  Geo.  Shoe- 
***  maker  &  Co. 

1819,  Apl.   17.    To  1,500  paving  bricks,  at  $11  pr.  th.  .$  16  50 

To  6,500  front  bricks,  at  $15  pr.  th. . . .     97  50 

Aug.  16.    To  59,000  common  bricks,  $8  pr.  th   . .  472  00 

To  17,935  paving  bricks,  at  9.50  pr.  th  .170  38 

$756  38 

To  W.  F.  Athey  and  D.  Barger. 

To  laying  64,000  bricks,  at  3.50  pr.  th.$224  00 
Aug.   16.    To  paving  505  yards  back  and  front,  at 

15  cts.  pr.  yd 75  75 

To  digging  for  pavement  and  back  wall.      3  00 
To  building  five  cake  ovens,  at  2  dollars 

each,  extra 10  00 

$312  75 

Cr.  By  cash $128  60 

Cr.  By  390  common  bricks,  at 

8  dollars  pr.  th 3  12 

Cr.  By  326  paving  brick,  at 

9.50 3  09i 

Cr.  By  403  front  brick,  at  15 

pr.  th 6  04J 

Cr.  mortar,  at  sundry  times.       1  17J 
Cr.  By  2J  bushels  lime,  at 

40  cts.   90 

142  83J 

$169  92^ 
To  4  bushels  lime  got  of  Sinclair,  at  40 

cts 1  60 

$171  52} » 
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•  And  Jfor  the  purpose  of  shewing,  that  when  money  was  . 
paid  to  either  of  said  parties  on  account  of  bricks  or  of  brick-  ^  ■'■'* 
work  as  aforesaid,  the  respective  party  receiving  the  same  gave  re- 
ceipts in  his  individual  name ;  the  defendant  further  gave  in  evidence 
the  following  receipts,  which  were  all  admitted  to  be  in  the  hand- 
writing of  the  several  parties  whose  names  are  signed  thereto, 

"  No.  4.  Baltimore,  June  the  30th,  1818,  Received  of  James  W. 
Collins,  $200  on  ace.  of  six  buildings.  Walter  F.  Athey. 

"  Baltimore,  July  9th,  1818,  Eeceived  of  James  W.  Collins,  $500  on 
ace.  Walter  F.  Athey. 

**  No.  5.  Baltimore,  July  17,  1818,  Received  of  James  W.  Collins, 
?130  on  ace.  of  brick  delivered  for  the  six  buildings  on  North  Charles 
street.  George  Shoemaker. 

"No.  6.  Baltimore,  August  the  15th,  1818,  Received  of  James  W. 
Collins,  950  on  ace.  brickwork  on  the  six  buildings  N.  Charles 
street.  D,  Barker. 

"  No.  7.  Baltimore,  July  the  31st,  1818,  Received  of  James  W. 
Collins,  $150  on  ace.  brick  delivered  for  the  six  buildings  on  North* 
Charles  street.  George  Shoemaker. 

**  Baltimore,  July  the  25th,  1818,  Received  of  James  W.  Collins, 
$70  on  ace.  of  brick-work,  and  on  the  f^xfit  day  of  Angnst  $70.    $140. 

Deter  Barger. 
''  Baltimore,  August  17, 1818,  Received  of  James  W.  Collins,  $120 
on  ace.  of  brick  delivered  at  the  six  buildings  North  Charles  street. 

George  Shoemaker. 
"  Baltimore,  August  the  8th,  1818,  Received  of  James  W.  Collins, 
$70  on  ace.  of  brick-work  on  the  six  buildings  on  North  Charles  street. 

Deter  Barger." 
And  the  defendant  also  offered  in  evidence  the  following  account, 
and  receipt  thereon. 

"Mr.  William  Robinson  to  W.  F.  Athey,  and  D.  Barger,        ^ 
•1819,  June.    To  digging  for  pavement,  front  and  4: Id 

rear $1  50 

To  setting  stone  steps  and  mending  wall. ...     3  50 

To  finding  some  mortar  for  fire-plaee 25 

To  repairing  wall  of  smoke  house 75 

To  laying  3,500  bricks  in  pavements,  &c.  at 
$3.50 10  50 

$16  50 
Cr.  By  laying  800  bricks,  at  $3.50  per  th 2  80 

$13  70 
1820,  Feb'y  28.    Received  a  note  on  demand  for  the  above. 

W.  F.  Athey  &  D.  Barger. 
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To  George  Shoemaker  &  Go. 

June  28.        To  500  front  brick,  at  $16  per  th 9  7  50 

To  3,000  paving  brick,  at  $10  per  th 30  00 

$37  50 
Or.  B.V  250  bricks,  at  $8  per  th 2.00 


$35  50 
1820,  Feb'y  28.    Beceived  a  note  on  demand  for  the  al>ove. 

Geo.  Shoemakeb  <S:  Co. 
Admitted  to  be  in  the  hand-writing  of  the  said  Walter  F.  Atbey. 
And  also  proved  by  the  said  William  Eobinson,  that  at  the  time 
of  the  payment  thereof,  to  wit,  on  the  28th  of  February,  1820,  he  had 
not  heard  of  any  dissolution  of  the  said  co-partnership  of  George 
Shoemaker  &  Co.  and  did  not  hear  of  any  dissolution  thereof  until 
some  time  afterwards.  And  also  gave  in  evidence  the  following  ac- 
count, and  receipt  thereon : 

"  Mr.  Charles  L.  Boehme  to  W.  F.  Athey  &  D.  Barger. 
1818,  May  15.  To  repairing  pavement  at  the  alley  ...'..  $  1  00 

To  20  paving  brick,  at  $11 22 

Sep.  26.  To  filing  and  penciling  front 12  00 

$13  22 
--  •Beceived    payment  in  full  of  the  above,  13th  October, 

**•'  1820.  W.  F.  Athey  &  D.  Barger." 

Also  admitted  to  be  in  the  hand-writing  of  the  said  Walter  F. 
Athey ;  and  also  proved  by  Charles  L.  Boehme,  that  at  the  time  of 
the  payment  thereof,  to  wit,  in  December,  1820,  he  had  not  heard  of 
any  dissolution  of  the  partnership  of  the  said  Athey  &  Barger. 

The  plaintiffs  then  further  gave  evidence  by  the  said  George  Shoe- 
maker, that  the  copartnership  formerly  existing  between  him  and  the 
said  Athey,  was  dissolved  about  the  beginning  of  December,  1819^ 
and  that  in  a  short  time  thereafter,  and  before  the  Ist  of  March, 
1820,  he,  the  witness,  assigned,  for  a  valuable  consideration,  all  his 
right  and  interest  in  said  co-partnership  concern,  to  the  said  Athey ; 
that  the  said  copartnership  was  not  indebted  to  any  person  at  the 
time  of  such  assignment ;  and  that  during  the  continuance  of  the 
said  copartnership  in  the  years  1818,  and  1819,  they  furnished  to  the 
defendant  for  the  aforesaid  six  buildings,  between  500,000  and 
600,000  bricks,  at  various  prices,  from  8  to  16  dollars  per  thousand. 

The  defendant,  by  his  counsel,  then  objected  to  the  admissibility 
of  the  said  George  Shoemaker  as  a  witness,  to  prove  either  the  dis- 
solution of  the  copartnership  of  George  Shoemaker  and  Go.  in  De- 
cember, 1819,  or  that  there  Y^as  an  assignment  of  all  his  interest  in 
the  claims  of  the  said  copartnership  by  the  witness,. to  the  said 
Athey,  or  that  there  were  no  debt>s  due  from  the  said  copartnership 
at  the  time  of  such  assignment;  and  also  objected  to  the  admissi- 
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bility  of  the  paper  herein  first  given  in  evidence  by  the  plaintiffs,  as 
evidence  of  the  knowledge  by  the  defendant  of  the  dissolution  of  the 
copartnership  of  George  Shoemaker  &  Co.  and  of  defendant's 
knowledge  of  an  assignment  of  all  witness'  interest  in  the  claims  of 
said  copartnership,  to  the  said  Athey,  by  the  said  Shoemaker.  Bat 
the  Court  overruled  all  the  aforesaid  objections.  Thereupon  ^  ^  ,y 
•the  defendant,  by  his  counsel,  moved  the  Court  for  their  ^" 
opinion  and  direction  to  the  jury,  that  upon  all  the  foregoing  evidence 
the  plaintiffs  are  not  entitled  to  recover  in  this  action,  because  said 
evidence  does  not  show  any  dissolution  of  the  copartnership  of  W. 
F.  Athey  and  D.  Barger,  in  the  brick-laying  business,  or  any  assign- 
ment of  its  claims,  or  any  knowledge  thereof  by  the  defendant;  and 
because  the  whole  of  said  evidence  does  not  furnish  lega4  or  compe- 
tent proof  to  go  to  the  jury,  of  any  balance  due  from  the  defendant 
to  the  said  Athey,  in  his  life-time,  or,  if  of  any  balance,  not  of  greater 
amonnt  than  the  aforesaid  set-off,  proved  as  aforesaid,  upon  which 
this  action  can  be  maintained;  which  opinion  and  direction  the 
Court,  [Abcheb,  C.  J.  and  Kell,  A.  J.  gave.]  The  plaintiffs  ex- 
cepted, and  the  verdict  and  judgment  being  for  the  defendant,  the 
plaintiffs  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
and  Stephen,  JJ. 

MoaJe  and  8.  /.  Donaldson^  for  the  appellants,  *  cited  Davis  m^^^ 
vs.Dat?w,  7  H.dtJ.  37;  Barger  vs.  Collins,  lb.  219;  AUstan  '**^ 
vs.  Cofitee,  4t  H.  &  J.  362 ;  Laidlaw  vs.  Organ^  2  Wheat.  182. 

WiUiamsy  (District  Attorney  U.  S.)  for  the  appellee,  cited  Allstan 
vs.  Gonteey  ^H.  db  J.  351 ;  Onion  vs.  Paul^  1  H.  &  J.  114 ;  Davis  vs. 
Bavis^  1  H.&J.^]  Fergnsson  vs.  TucJcer,  2  R.  &  O.  189 ;  BeU  vs. 
Mmison,  1  Peters  8.  C.  B.  366;  1  Fetersd<yrf^  157;  Brazier  vs.  Clap, 
0  Massa.  Bep.  10 ;  2  Harr.  Index,  89. 

Eable,  J.  delivered  the  opinion  of  the  Court.  The  Court  below 
delivered  an  opinion  and  directed  the  jury,  in  this  case,  that  upon  all 
the  evidence  in  the  cause,  the  plaintiffs  were  not  entitled  to  recover, 
because  such  evidence  did  not  show  any  dissolution  of  the  partner- 
ship between  Athey  and  Barger,  in  the  brick-laying  business,  or  any 
assignment  of  its  claims,  or  any  knowledge  thereof  by  Collins,  the 
defendant ;  and  because  the  whole  of  the  said  evidence,  did  not  fur- 
nish legal,  or  competent  proof  to  go  to  *  the  jury  of  any  bal-  -  -  ^ 
ance  due  from  the  defendant  to  Athey,  in  his  life-time,  or  if  **^ 
any  balance,  not  of  greater  amount  than  the  set-off  proved  by  him, 
upon  which  the  action  could  be  maintained.  If  the  Court  were  right 
as  to  the  dissolution  of  the  partnership  between  Athey  and  Barger, 
they  were  clearly  in  error  as  to  the  remaining  part  of  the  direction. 
The  accounts  of  1818,  and  1819,  produced  by  the  defendant  in  the 
hand-writing  of  Athey,  became  evidence  in  behalf  of  his  estate,  and 
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it  may  be,  that  by  their  assistance,  the  plaintiffs  might  have  been 
able  to  separate  the  debt  dae  to  Shoemaker  and  Athey,  from  the  debt 
due  to  Athey  and  Barger,  and  thereby  to  show  what  proportion  of 
the  large  item  of  $964.01,  in  the  settled  aceoant  of  the  1st  of  March, 
1820,  belonged  to  the  former  partnership.  For  this,  under  the  evi- 
dence given,  added  to  the  first  and  third  items  of  the  aceoant,  which 
were  andisputed,  they  might  have  been  entitled  to  a  verdict,  subject 
to  a  deduction  of  the  sum  of  the  set-off,  which  was  also  proved.  We 
do 'not  pretend  to  say,  that  from  this  source,  the  plaintiffs  wonld  have 
succeeded  to  establish  this  part  of  their  demand  against  the  defend- 
ant. This  point  the  jury  alone  would  have  the  right  to  decide;  and 
that  the  plaintiffs  were  deprived  of  the  use  of  this  proof,  by  the  di- 
rections of  ^the  Court. 

All  we  mean  to  signify  is,  that  the  accounts  of  1818  and  1819^ 
might  have  been  used  for  this  purpose  by  the  plaintiffs,  and  that  it 
should  have  been  left  to  them  to  make  the  attempt,  if  they  had  seen 
proper  to  do  so.  We  intend  alone  to  say  that  those  accounts  were 
legal,  and  competent  proof  to  go  to  the  jury,  of  the  balance  due  from 
the  defendant  to  Athey  in  his  lite-time.  The  judgment  must  be 
reversed,  and  the  case  sent  back  on  a  procedendo. 

Judgment  reversed^  and  procedendo  awarded. 


420  •  GWYNN  vs.  Thomas.— June,  1830. 

G.  and  T.  were  seized  in  fee,  as  tenants  in  oommon,  of  a  tract  of  land  called 
the  Valley  of  Owen.  T.  oontracted  with  G.  for  the  purchase  of  his 
moiety  and  paid  the  purchase  money,  upon  which  G.  executed  and  de- 
livered to  T.  a  deed  for  ''all  that  one  equal  undivided  half  part  of  a 
tract  of  land  called  the  Valley  of  Owen,  which  was  sold  by  O.  to  T. 
(and  which  at  the  instance  of  the  said  T.  to  secure  the  payment  of  the 
•  purchase  money  to  M.,  O.  had  conveyed  to  M.  by  the  name  of  Glen 
Owen,  and  the  said  purchase  money  being  fully  paid  to  M.  the  said  M. 
by  deed,  has  this  day  conveyed  to  said  T.)  together  with  all  the  advan- 
tages and  appurtenances  to  the  same  belonging  or  in  any  wise  apper- 
taining, and  all  the  estate,  right,  title  and  interest  whatsoever,  at  law 
and  in  equity  of  the  said  G.  of,  in,  and  to  the  same.^^  This  deed  also 
contained  a  covenant  for  further  assurance.  T.  filed  his  bill  for  further 
assurance,  alleging  that  his  deed  did  not  convey  to  him  a  clear  and 
undisputed  title  to  the  tract  called  the  Valley  of  Owen,  with  all  the 
advantages  incident  thereto,  and  as  the  same  might  be  enjoyed  under 
the  original  patent  thereof.  '  HMn  that  this  was  a  valid  deed  to  pass  to 
complainant  all  the  right  of  G.  to  a  moiety  of  the  tract  of  land  called 
Valley  of  Owen. 

Appeal  from  the  Court  of  Chancery.  The  bill  of  the  complain- 
ant, Allen  Thomas,  (the  present  appellee,)  which  was  filed  on  the  3d 
of  Jul}^,  1826,  stated,  that  William  Gwynn,  (the  appellant,)  and  the 
complainant,  were  entitled  to  a  tract  of  land  lying  in  Anne  Arundel 
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County,  called  ^^  The  Yallej  of  Owen/'  as  tenants  in  common,  and 
beiog  so  entitled,  the  complainant  for  the  porpose  of  acquiring  a  title 
to  the  whole  tract  in  severalty,  contracted  with  the  said  Gwynn  for 
the  purchase  of  his  moiety  of  said  tract,  for  a  large  sum  of  money. 
That  the  complainant  hath  since  paid  the  whole  purchase  money^ 
and  that  said  Gwynn,  in  colorable  execution  of  his  contract,  on  the 
16th  February,  1826,  executed  and  delivered  to  a  friend  of  complain- 
ant, acting  in  his  behalf,  a  deed,  a  copy  c]i'  which  is  exhibited, 
marked  A,  which  said  deed,  complainant  alleges,  does  not  convey, 
to  him  a  clear  and  undisputed  title  to  the  said  tract,  called  ^<  The 
Valley  of  Owen,"  with  all  the  advantages  incident  thereto,  and  aa 
the  same  might  be  enjoyed  under  the  original  patent  thereof.  That 
when  apprised  of  *  the  defect  in  the  conveyance  so  executed,  ^ » i 
the  complainant  caused  application  to  be  made  to  the  said  ^^^^ 
Gwynn  for  another  conveyance,  which  should  more  perfectly  execute 
the  contract  between  him  and  complainant,  but  that  said  Gwynn 
refuses  to  make,  or  execute  any  other  conveyance,  though  the  deed 
already  executed  and  exhibited,  contains  a  clause  for  further  aasur- 
aiioe.  Prayer,  that  the  said  Gwynn  may  be  decreed  to  convey  to* 
complainant,  the  said  tract  called  ^<The  Valley  of  Owen,"  by  a  deed 
to  be  prepared  under  the  direction  of  the  Court  of  Chancery,  and  for 
general  relief.  Exhibit  A,  is  the  deed  from  the  appellee  to  the  appel- 
lant, bearing  date  on  the  16th  day  of  February,  1826,  whereby,  in 
consideration  of  the  sum  of  $4,200,  paid  by  the  appellee  to  the  appel- 
lant, through  the  Mechanics  Bank  of  Baltimore,  the  appellant  con- 
veyed to  the  appellee  in  fee  simple,  the  premises  as  described  in  the 
opinion  of  this  Court. 

The  answer  of  Gwynn  stated,  that  the  whole  tract  called  '^The- 
Valley  of  Owen,"  was  conveyed  to  him  by  certain  trustees  appointed 
by  the  Court  of  Chancery,  and  of  whom  he  had  purchased,  by  deed 
bearing  date  on  the  11th  of  February,  1814,  an  authenticateid  copy 
of  which  deed  is  exhibited  with  the  answer.  That,  whilst  the  titl& 
to  the  whole  tract  was  so  vested  in  him,  he,  on  the  9th  of  ^N'ovember, 

1816,  obtained  a  special  warrant  of  resurvey,  on  the  said  tract  called 
'^The  Valley  of  Owen,"  which  was  executed  on  the  24th  of  October, 
1817 ;  that  whilst  the  surveyor  was  employed  in  executing  the  said 
warrant,  the  defendant  being  desirous  of  settling  and  quieting  cer- 
tain doubts,  which  existed  as  to  the  true  location  of  the  third  line  of 
the  said  tract,  entered  into  an  agreement,  on  the  said  27th  October, 

1817,  with  the  owners,  or  persons  supposed  to  own  lauds  binding  on 
said  line,  to  wit,  George  EUicott  and  others,  to  adjust  and  fix  the 
same:  which  agreement  was  reduced  to  writing,  and  signed  by  the 
respective  parties  concerned,  and  the  said  line  was  accordingly  so 
adjusted,  and  was  referred  to  and  described  by  the  surveyor  in  his 
certificate,  *  made  in  pursuance  of  the  said  warrant,  and  also  ^^^ 
in  the  patent,  issued  on  the  said  certificate,  so  resurvey ed  by  ^^^^ 
the  name  of  '^  Glen  Owen,"  as  appears  by  the  said  patent,  which 
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bears  date  on  the  first  of  February,  1819,  a  copy  of  which  is  exhibited 
with  the  answer.    The  answer  farther  states^  that  the  defendant 
purchased  the  said  tract  from  the  said  trustees,  on  joint  account, 
with  one  John  Conrad,  of  Philadelphia,  who  was  to  have  a  joint  and 
equal  interest  with  him,  and  w:ho  waA  to  pay  one-half  of  the  purchase 
mone}^ ;  that  after  the  said  Conrad  had  paid  a  portion  of  his  moiety 
of  the  said  purchase  money,  his  interest  in  the  said  land,  was  con- 
veyed to  other  persons^  by  whom  the  residue  of  said  Conrad's  moiety 
was  paid,  and  that  subsequently  the  said  moiety  of  the  said  Conrad 
became  mortgaged  on  the  15th  of  October,  1819,  to  a  certain  Henry 
Thompson  and  Talbot  Jones,  and  others,  who  filed  a  bill  on  the  said 
mortgage,  and  on  the  27th  of  July,  1820,  a  decree  was  passed  for  the 
sale  of  the  said  premises,  and  this  defendant  waA  appointed  trustee 
for  the  purpose  of  selling  the  same,  as  by  the  proceedings  in  said 
cause  will  appear;  that  the  defendant,  in  his  advertiseinent  of  sale, 
under  said  decree,  described  the  said  land,  as  one  undivided  moiety 
of  a  tract  called  ^'  Glen  Owen,"  the  name  given  to  it  on  making  the 
resurvey,  and  that  the  complainant  was  the  highest  bidder,  and  pur- 
chaser of  the  same  at  said  sale,  at  $16  per  acre,  and  by  the  name  of 
^*  Glen  Owen,"  as  will  appear  by  a  written  acknowledgment  of  such 
purchase,  signed  by  the  complainant,  herewith  produced  and  exhib- 
ited ;  that  in  his  report  of  the  sale  so  made  to  the  Chancellor,  this 
defendant  stated  that  he  had  sold  the  same  to  the  complainant,  as 
an  undivided  moiety  of  a  tract  of  land  called  The  Valley  of  Owen, 
and  lately  resurveyed  by  the  name  of  ''  Glen  Owen,"  and  that  the 
complainant  having  complied  with  the  terms,  this  defendant  on  the 
10th  of  March,  1823,  conveyed  the  same  to  him  accordingly;  that  on 
or  about  the  19th  October,  1821,  this  defendant  mortgaged  his  undi- 
vided half  of  the  said  tract  of  land  by  the  name  of  '^Glen  Owen,"  to 
-  ^^  the  •  President  and  Directors  of  the  Mechanics  Bank  of  Bal- 
^"^^  timore,  and  that  after  it  was  so  mortgaged,  and  after  the  com- 
plainant had  purchased  the  other  undivided  moiety  as  aforesaid, 
that  is  to  say,  in  February,  1822,  the  defendant  agreed  to  sell  his 
undivided  moiety  of  said  land  to  the  complainant,  the  defendant 
having  previously  ascertained  that  the  Mechanics  Bank  would  con- 
firm the  sale,  whereupon  the  complainant  was  authorized,  and  did 
take  possession  of  the  same.    The  defendant  admits  that  he  con- 
tracted to  sell  the  said  land  by  whatever  name  the  same  might  be 
called,  but  insists  that  such  contract  and  sale  was  made  with  full 
knowledge  on  the  part  of  the  complainant,  of  the  resurvey,  and  the 
before  mentioned  agreement  in  writing,  relative  to  the  adjustment  of 
one  of  the  lines  of  said  tract.    The  answer  further  states,  that  upon 
the  payment  of  the  mortgage  debt  to  the  said  Mechanics  Bank, 
which  debt  was  the  consideration  to  be  paid  by  the  complainant  to 
him  for  the  said  land,  he,  the  defendant,  at  the  request  of  the  ox>m- 
plainant,  executed  the  deed  referred  to,  and  exhibited  with  the  bill; 
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and  he  submits  whether  he  onght  ander  the  circamstances,  to  make 
aDj  other  or  further  deed  in  the  premises. 

The  exhibits  filed  with  the  answer  it  is  not  deemed  necessary  to 
set  out,  nor  is  it  necessaiy  to  refer  to  the  proof  taken  under  the  com- 
missions which  issued  in  the  cause. 

The  general  replication  was  filed  to  the  answer. 

Bland,  G.  (March  Term,  1827.)  It  appears  that  the  defendant, 
OD  the  11th  of  February,  1814,  as  a  purchaser  under  decree  of  this 
Court' obtained  a  deed,  and  thus  became  legally  seized  in  fee  simple 
of  the  whole  of  a  tract  of  land  called  "The  Valley  of  Owen."  That 
of  this  tract,  the  legal  title  of  which  was  thus  vested  in  him,  a  certain 
John  Conrad,  was  by  agreement,  entitled  to  one  undivided  moiety, 
which  Conrad  conveyed  to  Eklward  Gray  aud  Robert  Taylor,  and  by 
them  it  was  transferred  to  the  Patapsco  Manufacturing  Company; 
that  they  mortgaged  it  to  Henry  Thompson,  Talbot  Jones  and 
others ;  and  that  it  was  afterwards,  at  the  suit  of  these  mortgagees, 
•  (this  defendant,  William  Gwynn,  being  a  party  to  that  suit,)  ^^^ 
sold  under  a  decree  of  this  Court;  on  which  sale  this  plain-  ^^^ 
tiff,  Allen  Thomas,  became  the  purchaser,  and  has  thus  obtained  a 
legal  title  in  fee  simple,  to  one  undivided  moiety  of  this  tract  called 
"The  Valley  of  Owen,"  as  particularly  appears  by  the  order  of  the 
mh  of  August,  1825,  in  that  suit,  and  the  deed  of  the  19th  of  Sep- 
tember of  the  same  year,  (these  papers  were  returned  with  the  com- 
mission.)   Thus  far  this  case  is  clear  of  all  ambiguity  or  controversy. 

But  it  appears  by  an  agreement  dated  on  the  24th  of  October, 
1817,  that  the  third  line  of  this  tract,  called  "The  Valley  of  Owen," 
separated  lands  wherein  five  distinct  parties  were  interested ;  that 
doubts  were  entertained  by  them  as  to  its  true  location,  and  that  it 
was  the  object  of  the  agreement  to  fix  its  position  beyond  dispute. 
Accordingly  with  this  view,  a  warrant  of  resurvey  was  obtained  by 
William  Gwynn  for  this  tract,  called  "The  Valley  of  Owen,"  by 
which  its  third  line  was  located  in  pursuance  of  the  agreement,  and 
a  certificate  returned,  and  on  the  first  of  February,  1819,  a  patent 
obtained  thereon  for  this  land,  by  the  name  of  "  Glen  Owen."  It  is 
this  new  name  which  has  caused  the  confusion,  and  been  the  occa- 
sion of  this  suit.  But  by  bringing  the  direct  rays  of  a  few  particu- 
lars to  bear  upon  this  matter,  the  mist  which  has  obscured  it,  may 
be  readily  dispersed. 

William  Gwynn,  it  must  be  recollected,  became  seized  of  the  whole 
of  this  tract  of  land  by  the  name  of  "The  Valley  of  Owen,"  the  one 
undivided  moiety  of  which,  by  that  name,  we  have  traced  from  him 
into  the  hands  of  the  plaintiff.  This  bill  alleges  that  after  the  plain- 
tiff had  obtained  a  title  to  one  undivided  moiety  of  "The  Valley  of 
Owen,"  he  purchased  the  other  moiety  of  the  same  tract  of  the  de- 
fendant. This  defendant  in  his  answer  says,  that  on  the  19th  of  Octo- 
ber, 1821,  (which  was  some  time  after  he  had  purchased  the  tract, 
17  2  G.  &  J. 
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and  obtained  a  patent  for  it,  by  the  name  of ''  Glen  Owen,'^)  he  mort- 
gaged his  moiety  of  it  by  the  name  of  ^^  Gleu  Owen,'"  to  the  Mechan- 
A  9  ^  ^^  Bank ;  and  *  after  he  had  done  so,  he  says  in  his  answer, 
^'•^  that  he  **  admits  that  he  agreed  to  sell  and  convey  all  hie 
right,  title,  and  estate,  legal  and  equitable,  in  and  to  the  said  undi- 
vided moiety  of  the  said  tract  of  land,  by  whatsoever  name  it  was  or 
had  been  called,  to  the  complainant ;  but  charges  that  such  agree- 
ment and  sale  was  made,  with  a  full  knowledge  on  the  part  of  the 
complainant,  of  the  resurvey,  the  agreement  in  writing  with 
George  Ellicott  and  others,  and  the  mortgage.  This  admission 
is  corroborated  by  the  proofs  from  which  it  appears,  that  the  defend- 
ant agreed,  and  stipulated  to  sell  his  moiety  of  this  tract  of  land  to 
the  plaintiff,  by  the  name  of  *'  The  Valley  of  Owen." 

It  is  perfectly^clear  then,  that  according  to  the  contract,  between 
these  parties,  as  alleged,  admitted  and  proved,  this  plaintiff  is  enti- 
tled to  a  conveyance  from  this  defendant  of  the  undivided  moiety 
held  by  him  of  the  tract  of  land  called  "  The  Valley  of  Owen." 

The  operation  of  the  agreement  on  which  the  resurvey  was  founded, 
and  the  effect  of  the  notice  which  it  is  alleged  the  plaintiff  had  of 
that  agreement,  are  matters  foreign  from  present  enquiry.  The 
nature,  and  extent  of  the  contract  between  the  parties,  has  been 
clearly  shown  and  established.  It  has  been  complied  with  by  the 
plaintiff,  and  he  is  therefore  now  entitled  to  have  it  fulfilled  by  the 
defendant. 

Decreed,  that  the  said  defendant  William  Gwynn  •  do,  and  he  is 
hereby  commanded  forthwith,  to  convey  by  a  good  and  valid  deed, 
made,  executed,  acknowledged,  and  delivered,  according  to  law,  all 
his  right,  title,  and  interest,  of,  in  and  to  the  said  undivided  moiety 
of  the  tract  of  land  in  the  proceedings  mentioned,  called  ''  The  Valley 
of  Owen,"  unto  the  said  plaintiff  Allen  Thomas,  to  have  and  to  hold 
to  him,  his  heirs,  and  assigns,  in  fee  simple,  &c.  and  that  defendant 
pay  complainant  his  costs. 

From  this  decree,  the  defendant  appealed  to  the  Court  of  Appeals. 

-  ^^  •  The  cause  was  argued  before  Buchanan,  C.  J.,  Eablb, 
*^o  Stephen,  and  Aboheb,  JJ. 

Johnson^  for  the  appellant,  contended,  that  if  the  defendant  below 
was  bound  to  convey  "  The  Valley  of  Owen,"  he  had  before  the  filiu^^ 
of  the  complainant's  bill  done  so,  by  his  deed  to  the  complainant  of 
the  16th  February,  1826.  13  Johm.  Rep.  359 ;  Qazley  vs.  Price,  16 
Ih.  267;  Miller  vs.  Parsons,  J&.  336;  9  Johns.  Reps.  336. 

Magruder  and  Alexander,  for  the  api)ellee,  contended,  that  the  deed 
of  February,  1826,  was  not  so  free  from  ambiguity,  that  a  reasonable 
doubt  might  not  be  entertained,  whether  it  did,  or  did  not  convey 
"The  Valley  of  Owen,"  and  therefore  the  grantee  might  call  for  an- 
other deed.  The  cases  referred  to  on  the  other  side,  were  cases  at 
law  for  supposed  breaches  of  covenant.    It  was  not  possible  for  the 
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<x)mplaiQant  to  exhibit  a  deed  to  the  defendant,  sach  as  he  was  enti- 
tled to,  previoasly  to  the  filing  of  the  bill ;  the  application  to  the 
Chancellor,  being  not  only  for  a  deed,  bnt  he  was  to  prescribe  such 
an  one,  as  complainant  was  entitled  to;  they  referred  to  Buchanan 
TB.  Stewartj  3  H,  &  J.  329 ;  and  on  the  question  of  costs,  to  Jenour 
T8.  Jenour^  10  Vesey^  571. 

Buchanan,  G.  J.  delivered  the  opinion  of  the  Court.  The  com- 
plainant in  this  case,  alleges  a  contract  with  William  Gwynn,  the 
appellant,  for  the  purchase  of  an  undivided  *  moiety  of  a  tract  ^ ^ly 
of  land  called  "The  Valley  of  Owen,"  and  states  that  the  ap-  ^'^* 
peliant,  in  colorable  execution  of  bis  contract,  had  made  to  him  a 
deed  which  he  refers  to,  and  exhibits  as  a  part  of  his  bill;  but  alleg- 
ing that  he  has  been  advised  it  does  not  convey  to  him,  a  clear  and 
indisputable  title  to  the  land  called  "  The  Valley  of  Owen,"  with  all 
the  advantages  incident  thereto,  seeks  to  obtain  another  deed  in 
execution  of  the  contract,  and  in  pursuance  of  the  covenant  for 
further  assurance  contained  in  the  deed  objected  to,  but  without 
poioting  out  the  supposed  defects  in  that  deed. 

The  premises  conveyed  by  that  deed  are  described  to  be  '^  all  that 
one  equal  undivided  half  part,  or  moiety  of  a  tract  or  parcel  of  land, 
lying  in  Anne  Arundel  County  aforesaid,  called  ^The  Valley  of 
Owen,'  which  was  sold  by  the  said  William  Gwynn,  to  the  said  Allen 
Thomas,  on  the  twelfth  day  of  February,  in  the  year  1822,  (and 
which  at  his  instance  to  secure  the  payment  of  the  purchase  money 
to  the  Mechanics  Bank  of  Baltimore,  the  said  William  Gwynn  con- 
veyed by  the  name  of  *  Glen  Owen,'  to  the  President  and  Directors 
of  the  Mechanics  Bank  of  Baltimore,  and  the  said  purchase  money 
being  fully  paid  to  the  said  bank,  the  said  President  and  Directors, 
by  deed  of  the  same  date,  have  conveyed  to  the  said  Allen  Thomas,) 
together  with  all  and  singular,  the  buildings  and  improvements, 
ways,  water-courses,  rights,  privileges,  advantages,  and  appurte- 
nances thereto  belonging,  or  in  any  wise  appertaining;  and  all  the 
estate,  right,  title,  interest,  trust,  property,  claim  and  demand,  what- 
soever, at  law,  and  inequity  of  the  said  William  Gwynn,  of,  in,  and  to 
the  same."  There  is  in  the  deed  a  special  warranty  with  a  covenant 
for  such  further  and  other  deed,  conveyance  and  assurance,  as  may 
reasonably  be  required,  ''for  the  better  and  more  fully  conveying 
and  assuring  to  the  complainant,  his  heirs  and  assigns,  ''all  the 
light,  titto,  estate  and  interest,  at  law  and  in  equity,  which  the  said 
William  Gwynn  can  lawfully  claim,  in  and  to  the  said  premises,  with 
the  appurtenances." 

•The  appellant  in  his  answer,  among  other  things  says,  ^^q 
that  he  made  the  deed  so  refeiTcd  to,  and  exhibited  by  the  ^'^^ 
bill,  at  the  request  of  the  complainant,  and  submits  to  the  Chancel- 
lor whether  he  ought,  under  the  circumstances  set  o(it  in  his  answer, 
to  make  any  further  deed. 
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Several  commissions  were  issued,  and  evidence  taken  in  the  cause^ 
and  on  final  hearing  the  Chancellor  decreed  that  the  appellant 
should  forthwith  convey  to  the  complainant  by  a  good  and  valid 
deed,  all  his  right,  title  and  interest,  of,  in,  and  to  one  andivided 
moiety  of  the  tract  of  land  called  "  The  Valley  of  Owen,"  and  that  he 
should  pay  all  the  costs.  From  which  decree  the  case  is  brought  by 
appeal  to  this  Court. 

In  the  View  in  which  this  case  presents  itself  to  us,  it  does  not 
seem  to  be  necessary  to  enquire  into  the  nature  and  extent  of  the 
original  contract  between  the  parties,  or  whether  the  complainant 
was,  or  was  not  entitled  to  a  conveyance  of  one  undivided  moiety  of 
the  tract  of  land  called  ^^The  Valley  of  Owen,"  under  that  contract, 
for  admitting  the  contract  to  have  been  as  alleged  in  the  bill,  and 
that  he  was  entitled  to  a  conveyance  of  an  undivided  moiety  of  ^'The 
Valley  of  Owen,"  yet  it  does  not  appear  to  us  that  he  has  any  ground 
to  stand  upon  in  Chancery,  or  on  which  to  erect  a  claim  upon  the 
appellant  to  do  more  than  he  has  already  done. 

He  admits  that  he  has  received  from  the  appellant,  a  deed  which 
he  brings  into  Court,  but  demands  of  him  to  execute  another,  and 
calls  on  the  Chancellor  to  enforce  that  demand.  We  have  examined 
the  copy  of  that  deed  exhibited  with  the  bill,  and  are  unable  to  dis. 
cover  in  what  it  either  is,  or  can  be  supposed  to  be,  defective,  either 
in  form  or  substance,  or  as  respects  the  name,  or  description  of  the 
land,  but  think  it  a  good  and  valid  deed  to  pass  to  the  complainant 
in  fee  simple,  all  the  right,  title  and  interest  of  the  appellant,  in,  and 
to  one  undivided  moiety  of  the  tract  of  land  called  ^<  The  Valley  of 
Owen." 

Mgp^  •  The  counsel  for  the  complainant  have  not  suggested  a  de- 
4^V  f^Q^^  QQp  told  US  in  what  it  was  supposed  to  be  deficient,  and 
it  is  only  from  what  fell  in  argument  from  the  counsel  for  the  appel- 
lant that  we  learn  there  was  some  imaginary  inaccuracy  in  the  de- 
scription given  in  the  deed,  which  we  have  not  been  able  to  detect. 
It  is  described  as  being  one  undivided  moiety  of  a  tract  of  land  called 
"  The  Valley  of  Owen,'^  which  had  before  been  conveyed  to  the  Pres- 
ident and  Directors  of  the  Mechanics  Bank  of  Baltimore,  by  the 
name  of  <^  Glen  Owen,"  that  is,  which  undivided  moiety  of  ^^The 
Valley  of  Owen,"  had  been  conveyed  by  the  name  of  "Glen  Owen," 
which  is  a  clear  and  perfect  description  of  it,  as  one  undivided  moiety 
of  "The  Valley  of  Owen.''  The  complainant  required  no  further 
deed,  and  the  going  into  Chancery  to  compel  the  defendant  to  make 
another  was  a  vexatious  and  unnecessary  proceeding,  and  the  bill 
ought  to  have  been  dismissed.  The  contract  had  been  fulfilled,  and 
it  was  unreasonable  to  drag  the  party  into  Chancery,  to  subject  him 
to  a  decree  to  do  what  he  had  already  done. 

There  should  be  some  end  to  litigation,  and  Chancery  should  not 
be  resorted  to  for  the  purpose  of  unnecessarily  harassing  and  sub- 
jecting a  party  to  costs  and  charges,  who  has  done  all  that  he  can 
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properly  be  called  on  to  do.  The  probabilitj  is,  that  the  attention 
of  the  Chancellor  whb  not  called  to  the  deed  which  had  been  given, 
but  that  he  was  left  to  suppose  it  was  defective,  and  that  another 
was  necessary  to  the  fulfilment  of  the  contract,  or  looking  to  that 
deed,  and  seeing  that  it  was  not  defective,  but  a  good  and^sufficient 
conveyance  in  fee,  to  the  complainant,  of  all  the  right  and  title  of 
the  appellant,  to  one  undivided  moiety  of  "  The  Valley  of  Owen,"  he 
would  not,  we  presume,  have  entertained  the  bill.  Bill  dismissed 
with  costs.  Decree  reversed. 
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K.  saed  ont  a  writ  of  repleyin,  gave  the  usual  bond,  and  the  sheriff  replevied 
the  goods  demanded.  Judgment  being  rendered  against  him,  he  ap- 
pealed and  filed  the  usual  appeal  bond  conditioned  to  prosecute  his  appeal 
with  effect,  and  satisfy  the  damages  and  costs  awarded  by  the  county 
and  Appellate  Courts.  Judgment  was  rendered  against  him  upon  the 
appeal.  In  an  action  upon  his  appeal  bond  the  following  questions  were 
decided: 

1.  That  a  replication  assigning  as  a  breach  *Hhat  the  defendant  did  not 
prosecute  his  appeal  with  effect  to  the  damage  of  the  plaintiff,  &c.  ^^  was 
sufficient  upon  general  demurrer,  and  was  an  answer  to  a  plea  of 
general  performance,  and  to  a  plea  ^^  that  the  defendant  did  prosecute 
his  appeal  with  effect.'^  (a) 

3.  That  a  plea  in  bar  *Hhat  the  appellant  paid  the  debt,  damages  and  costs 
adjudged  by  the  County  Court,  and  all  costs  and  damages  that  were 
awarded  by  the  Appellate  Court, "  is  defective  upon  general  demurrer, 
being  no  answer  to  the  judgment  for  a  return  of  property  and  costs. 

3.  That  a  plea  in  bar  ''  that  the  replevin  bond  was,  after  the  recovery  in  the 

Appellate  Court,  and  before  the  institution  of  this  action,  sued  against 
B.  (the  surety  of  K.  therein)  to  judgment,  and  that  B.  satisfied  the 
plaintiff  for  that  judgment,'^  is  also  defective  upon  general  demurrer. 
The  costs  of  the  Appellate  Court  are  not  paid  by  such  satisfaction,  nor 
does  the  plea  show  that  the  judgment  of  the  County  Court  was  satisfied 
before  this  action  was  brought. 

4.  That  the  plaintiff  might  give  in  evidence  the  value  of  the  goods  replevied; 

the  record  of  the  replevin  was  proper  evidence  to  identify  them,  and  the 
appraisement  made  in  such  cases  was  prima  fade  evidence  of  their  value. 

5.  That  the  plaintiff  ^s  right  to  recover  interest  on  the  value  of  the  goods 

replevied  and  costs  of  the  replevin,  was  a  question  exclusively  for  the 
jury,  and  that  the  bills  of  exceptions  taken  and  signed  in  the  action  of 
replevin,  could  not  be  read  to  the  jury  to  show  that  interest  ought  not 
to  be  allowed.  (&) 

(a)  Approved  in  Burgess  vs.  LXoyd^  7  Md.  195-198;  Tucker  vs.  State^  11  Md. 
889;  le  Strange  vs.  State^  58  Md.  40;  Gorman  vs.  Lenox ^  15  Peters,  45.  See 
Karthaus  vs.  Owings^  6  H.  &  J.  111. 

(b)  Distinguished  in  Comegys  vs.  State^  10  G.  &  J.  187.  Approved  in  RaH* 
way  Co,  vs.  Sewell,  87  Md.  452.  See  New8on  vs.  Douglass,  7  H.  &  J.  807,  and 
cases  in  no^e  (b). 
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6.  That  the  record  of  the  judgment  against  B.  the  surety,  and  the  execution 
thereupon  issued,  returned  *'''cepi^^^  '^  staid  by  injunction/^  is  not  evi- 
dence to  show  that  the  plaintiff  had  been  satisfied  that  judgment,  or 
that  the  amount  thereof  ought  to  be  allowed  by  the  jury  in  the  assess- 
ment of  damages. 

The  sound  legal  construction  of  the  condition  of  an  appeal  bond,  is.  that  it 
is  an  undertaking  to  reverse  the  decision  appealed  from,  or  satisfy  the 
judgment  of  the  Appellate  Court,  (c) 

Where  a  plea  contains  matters  of  fact,  as  well  as  matters  of  record,  it  should 
not  conclude  with  a  verification  by  the  record,  but  with  a  verification  to 
the  country,  (d) 

A  plea  in  bar  must  be  a  substantial  and  conclusive  answer  to  the  action,  (e) 
^Q^  *  The  appraisers  authorized  in  the  case  of  rent  by  the  Statute  Geo.  2, 
4^1  have  in  practice  been  resorted  to  in  all  cases  of  replevin  in  this 

State,  for  the  purpose  of  ascertaining  the  value  of  the  goods  replevied; 

their  appraisement  is  prima  facie  evidence  of  the  value  of  goods  taken. 

Appeal  from  Baltimore  Goanty  Ooart.  This  was  an  action  of 
debt,  on  an  appeal  bond,  dated  May  2d,  1809,  executed  by  the  ap- 
pellant, Peter  A.  Eartbaus,  on  an  appeal  from  a  judgment  in  favor 
of  the  appellee,  James  Owings,  as  plaintiff  in  a  replevin  suit  in  Bal- 
timore Gonnty  Goart.  The  condition  of  the  bond  is  as  follows: 
^^  Whereas  the  said  James  Owings  did  obtain  jadgroent  against  the 
said  Peter  A.  Earthans  in  Baltimore  Goanty  Gonrt,  in  March  Term, 
1809,  and  said  P.  A.  E.  is  about  to  appeal  from  said  judgment,  so  as 
aforesaid  rendered,  returnable  to  the  next  Gourt  of  Appeals.  !Now 
the  condition  of  the  above  obligation  is  such,  that  if  the  said  P.  A. 
E.  shall  not  pursue  the  directions  of  the  Act  of  Assembly,  entitled, 
^  An  Act  for  regulating  writs  of  error,  and  granting  appeals  to  and 
from  the  Gourts  of  common  law  within  this  Province,'  at  the  next 
ensuing  Gourt  of  Appeals,  which  shall  be  held  for  the  Western  Shore 
of  the  State  of  Maryland,  and  prosecute  the  same  writ  with  effect, 
and  also  satisfy  and  pay  to  the  said  J.  O.  his  executors,  administra- 
tors and  assigns,  in  case  the  said  judgment  shall  be  affirmed,  as  well 
all  and  singular,  the  debt,  damages  and  costs,  adjudged  by  the 
Gounty  Gourt  aforesaid,  as  also  all  costs  and  damages  that  shall  be 
awarded  by  the  Gourt  of  Appeals  aforesaid,  then  the  said  bond  to 
be  and  remain  in  full  force  and  virtue,  otherwise  of  no  effect." 

The  appellant,  Earthans,  pleaded  the  following  pleas,  after  craving 
oyer  of  the  bond. 

1.  Performance  generally  of  the  condition  of  the  bond. 


(c)  See  Karthaus  vs.  Owings,  6  H.  &  J.  111. 

(d)  Approved  in  Shafer  vs.  Stonebraher,  4  G.  &  J.  854. 

(e)  Approved  in  Coal  Co,  vs.  Shannon^  34  Md.  154;  Willing  vs.  Bozman,  52 
Md.  62.  No  rule  of  pleading  is  better  settled  than  that  a  plea  in  bar  must 
answer  the  whole  declaration.  If  the  plea  undertake  to  answer  the  whole, 
but  in  fact  answer  a  part  only,  then  the  plea  is  bad  and  the  plaintiff  may 
demur.    Ibid. 
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2.  That  he  did  pursae  the  directions  of  the  Act  of  Assembly,  enti- 
tled, ^*  An  Act  for  regalating  writs  of  error,  and  granting  appealfl, 
Ac."  and  did  prosecate  the  appeal  with  effect. 

•  3.  That  he  pursued  the  directions  of  '*  the  Act,  &c."  at  ^q^ 
the  "  ensuing  Court  of  Appeals,  as  meant  and  mentioned  in  ^^^^ 
the  condition  of  the  bond,"  and  paid  the  debt,  damages  and  costs, 
adjudged  by  the  County  Court,  and  also  all  costs  and  damages  that 
were  awarded  by  the  Court  of  Appeals. 

4.  After  setting  out  the  execution  of  the  .replevin  bond,  with  one 
Charles  L.  Boehme  as  surety,  and  the  recovery  in  replevin  in  the 
County  Court  and  the  Court  of  Appeals,  he  pleaded — that  the  re- 
plevin bond  was,  after  the  recovery  in  the  Court  of  Appeals,  and  be- 
fore the  institution  of  this  action,  sued  against  Boehme  to  judgment, 
and  that  Boehme  satisfied  the  appellee  the  judgment. 

5.  After  reciting  the  recoveries  in  replevin,  as  in  the  last  plea,  he 
pleaded  that  the  replevin  bond  was  sued  to  judgment  by  the  appel- 
lee against  Boehme,  that  a  ea.  sa.  was  issued  on  the  judgment, 
that  Boehme  was  taken  under  the  ca.  sa,  and  by  the  appellee  and 
the  sheriff  was  discharged  from  the  execution. 

6.  After  the  recitals  as  to  the  replevin  bond,  and  recoveries  in  re- 
plevin, as  in  the  last  pleas,  he  pleaded  that  after  the  recovery  in  the 
Court  of  Appeals,  and  before  this  suit  was  brought,  the  replevin 
bond  was  sued  to  judgment  against  Karthaus;  that  Karthaus  ap- 
pealed from  the  judgment — that  his  appeal  was  dismissed,  and  he 
was  adjudged  to  pay  costs,  which  he  did  pay  accordingly. 

To  these  pleas  the  appellee  replied  as  follows : 

To  the  first  plea — that  the  appellant  did  not  prosecute  with  effect 
his  appeal  from  the  judgment  of  Baltimore  County  Court.  And  he 
then  assigned  the  following  breaches. 

1.  That  the  appellant  did  not  prosecute  the  appeal  with  effect. 

2.  That  the  judgment  of  Baltimore  County  Court  was  affirmed 
and  ratified  by  the  Court  of  Appeals,  by  whom  it  was  also  adjudged 
that  the  appellee  ^^  should  have  a  return  of  the  said  goods  and  chat- 
tels, to  be  detained  by  him  ♦irreplevisable  forever ;''  and  also,  ^qq 
that  costs  and  charges,  &c.  should  be  recovered  against  the  ^^^ 
appellant. 

To  the  second  plea,  ^^that  the  appellant  did  not  prosecute  his 
appeal  with  effect,  as  alleged  by  him  in  his  plea." 

To  the  third,  fourth,  fifth  and  sixth  pleas,  the  appellee  demurred, 
the  appellant  joined  in  these  demurrers ;  and  demurred  to  the  repli- 
cations to  the  first  and  second  pleas. 

The  Court  [Abcheb,  C.  J.]  having  given  judgment  against  appel- 
lant on  the  demurrers,  a  writ  of  inquiry  at  bar  was  executed  for 
assessing  the  appellee's  damages.  In  the  course  of  the  inquisition 
the  following  exceptions  were  taken  by  the  appellant : 

1.  The  appellee  offered  evidence  to  prove  the  value  of  the  goods 
replevied;  but  the  appellant  objected  to  the  admission  of  the  evidence, 
and  the  Court  [Aboheb,  C.  J.]  admitting  it,  he  excepted. 
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AQ  A  ^^^^  ^^  *  ^^^  other.  One  of  the  conditions  is,  that  the  appel- 
4o9  i^Q^^  shall  prosecute  with  effect ;  that  is  to  a  successful  termi- 
nation of  the  appeal,  and  therefore  the  plea  of  payment,  admits  that 
he  has  not  prosecuted  with  effect — the  conditions  being  inconsistent, 
the  plea  of  general  performance  is  not  good.  Steven^ s  Plea.  369. 
Such  a  plea  is  not  good,  where  the  condition  is  in  the,  alternative. 
lb.  369',  2  Saund.  410,  note  (3;)  2  Chitty^a  Plea.  529,  note.  But  the 
breaches  are  well  assigned,  it  being  sufficient  to  negative  the  words 
of  the  covenant.  Marston  vs.  Hobbs,  2  Mass.  Rep.  437;  1  Chitiy's 
Plea.  326.  The  covenant  here  is,  that  he  will  prosecute  with  effect, 
and  the  replication  avers,  that  he  did  not  prosecute  with  effect^ 
which  is  in  conformity  with  the  decision  in  Karthaus  vs.  OtcingSj  6 
H.  it  J.  134.  If  payment  of  the  damages,  &c.  is  a  discharge,  it 
should  have  been  pleaded  by  the  other  side.  Ferguson  vs.  CappeaUy 
6  H.dt  J.  394;  1  Ckitty^s  Plead.  298.  If  there  is  one  good  breach,  it 
is  immaterial  what  may  be  thought  of  the  others,  as  upon  the  de- 
murrer the  final  judgment  must  be  for  the  plaintiff,  if  a  declaration 
containing  a  good-count,  is  demurred  to,  the  plaintiff  is  entitled  to 
judgment.  Wall  vs.  WaU,  2  H.  &  G.  79.  They  also  cited  2  ChiUy's 
Plead.  619,  620,  621,  622;  3  16.  290;  3  ChiUy  Black.  327,  {note;) 
MMg^  Brickwood  vs.  AnnisSy  5  Taunt  614;  3  East  Rep.  250;  •Act 
***•  1799,  ch.  86,  sec.  1;  SeoU  vs.Dorseyy  1  H.  d:  J.  23S;  New- 
son  vs.  Douglass,  7  H.  dk  J.  453 ;  1  Ba4i.  Abr.  528 ;  Cro.  Okas.  440, 
445;  2  Bac.  Abr.  719. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  suit  was 
instituted  on  an  appeal  bond,  on  an  appeal  from  a  judgment  of  Bal- 
timore County  Court,  rendered  in  favor  of  the  appellee,  against  the 
appellant.  In  the  course  of  the  argument  various  questions  were 
raised,  and  pressed  with  considerable  zeal  and  energy;  some  of  which 
are  not  free  from  difliculty :  but  one  of  the  points  on  which  the  coun- 
sel of  the  appellant  seemed  mainly  to  rely,  has  already  been  solemnly 
adjudicated  by  this  Court,  and  ought  not  now  to  receive  a  different 
decision,  unless  that  adjudication  was  manifestly  founded  upon  un- 
tenable and  erroneous  principles.  To  this  action  the  defendant 
pleaded.  First,  the  plea  of  performance  generally.  And  here  the 
Judge  referred  to  the  pleadings — ^Bills  of  exceptions  and  judgment  of 
the  County  Court,  as  before  set  out,  and  then  proceeded. — ^Was  the 
judgment  of  the  Court  below  correct  in  .overruling  the  defendant's 
demurrer  to  the  replication  to  the  first  pleat  We  think  it  was.  It 
is  not  necessary  to  decide  whether  the  plea  of  general  performance 
was  properly  pleaded  in  the  present  case,  or  whether,  if  it  was  not, 
advantage  could  be  taken  of  it  by  a  general  demurrer,  or  whether  its 
ambiguity,  with  reference  to  the  stipulations  contained  in  the  condi- 
tion of  the  bond,  was  cured  by  the  breach  assigned  in  the  plaintiff's 
replication ;  because  it  has  been  adjudged  by  this  Court  in  Karthaua 
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vs.  GwingSy  ^6  H.  dt  J,  134,  that  such  breach  was  properly    mm^ 
assigned,  and  the  defendant's  demurrer  admitting  the  facts  ^^^ 
therein  stated  to  be  true,  the  plaintiff  of  course  was  entitled  to  judg- 
ment, according  to  the  established  principles  of  pleading.    Indepen- 
dently  of  the  weight  justly  due  to  a  former  decision  of  this  Court,  we 
think  the  breach  was  properly  assigned  by  a  negative  averment  that 
he  had  not,  in  the  language  of  the  condition  of  the  bond,  ^'  prose- 
cuted his  suit  with  effect.''    In  assigning  breaches  the  general  rule 
is,  that  they  may  be  assigned,  by  negativing  the  words  of  the  cov- 
enant.   The  exception  to  this  rule  is,  that  when  such  general  assign- 
ment does  not  necessarily  amount  to  a  breach ;  the  breach  must  be 
specially  Assigned.    1  Hsp.  N.  P.  158 ;  2  Mass.  T.  Rep.  433 ;  1  Wheat. 
Selftyny  416,  are  to  the  same  effect.    The  coveuHut  of  seisin  and  of 
right  to  convey  come  within  the  rule.    The  covenants  against  incum- 
brances, and  tor  quiet  enjoyment,  come  within  the  exception,  for  the 
defendant  does  not  covenant  against  all  interruptions  of  the  plain- 
tiff's possession,  nor  against  all  possible  incumbrances.    To  these 
covenants,  the.  breaches  should  be  specially  assigned,  shewing  the 
nature  of  the  incumbrance,  and  iuteiTuptiou  complained  of.    The 
covenant  of  warranty  also  comes  within  the  exception :  for  the  de- 
fendant is  not  bound,  by  his  general  warranty,  to  warrant  against 
all  claims  and  ousters,  and  the  plaintiff  must  assign  a  breach,  by 
shewing  an  ouster  by  an  elder  or  paramount  title.    ^'It  is  not  neces- 
sary to  state  matter  which  would  come  more  properly  from  the  other 
side."    The  meaning  of  this  rule  is,  that  it  is  not  necessary  to  anti- 
cipate the  answer  of  the  adversary :  which  according  to  Hale,  C.  J. 
is  'Mike  leaping  before  one  comes  to  the  stile."    It  is  sufficient  that 
each  pleading  should  in  itself  contain  a  good  prima  facie  case,  with- 
out reference  to  possible  obje<^tions  not  yet  urged.     Step,  on  Plea. 
354.    As  strongly  and  strikingly  illustrative  of  the  principle  there 
laid  down,  he  refers  to  a  case  decided  in  1  2'erm  Rep.  638,  where 
there  was  a  covenant  in  a  charter  party  <'  that  no  claim  should  be 
*  admitted,  or  allowance  made  for  short  tonnage,  unless  such  ^  ^  ^ 
short  tonnage  were  found  and  made  to  appear  on  the  ship's  **^ 
arrival  on  a  survey  to  be  taken  by  four  shipwrights,  to  be  indiffer- 
ently chosen  by  both  parties;"  and  in  an  action  of  covenant  brought 
to  recover  for  short  tonnage,  the  plaintiff  had  a  verdict ;  the  defend- 
ant moved  in  arrest  of  judgment,  that  it  had  not  been  averred  in  the 
declaration,  that  a  survey  .was  taken  and  short  tonnage  made  to 
appear.     But  the  Court  held  that  if  such  survey  had  not  been  taken, 
that  was  matter  of  defence  which  ought  to  have  been  shown  by  the 
defendants;  and  refused  to  arrest  the  judgment ;  and  Ashhurst,  Jus- 
tice, in  delivering  the  opinion  of  the  Court,  lays  down  the  following 
principle :  '^that  where  a  right  of  action  is  once  vested,  any  circum- 
stance, the  omission  of  which  goes  to  defeat  it,  whether  called  by  the 
name  of  a  proviso  by  the  way  of  defeasance,  or  a  condition  subse- 
quent, must  in  its  nature  be  a  matter  of  defence,  and  ought  to  be 


268  KARTHAUS  vs.  OWINGS.— 2  G.  &  J. 

«hewu  by  the  defeudants :  and  all  that  is  nece88ary  prima  fctcia  to 
foand  an  action  of  covenant  npon,  is,  that  the  covenant  should  be 
broken."  In  the  case  of  Ferguson  vs.  Cappeauj  6  H.  dt  J.  401,  the 
Bame  rule  is  sanctioned  and  established.  This  Gonrt  there  say,  ^^It 
is  a  settled  rnle  in  pleading,  that  in  an  action  fonnded  npon  a  con- 
tract, if  there  be  in  the  contract  a  proviso  or  condition,  which  ope- 
rates only  in  defeasance  of  it,  or  merely  respects  the  liqaidation  of 
-damages,  after  a  right  to  them  has  arisen  by  a  breach  of  the  contract, 
it  is  not  necessary  to  be  stated  in  the  declaration,  but  should  come 
from  the  other  side ;  but  that  if  there  be  a  condition  precedent,  or  a 
proviso  or  other  matter,  which  qualified  the  contract,  or  goes  in  dis- 
•charge  of  the  liability  of  the  defendant,  it  must  be  stated."  Upon 
failing  to  prosecute  his  suit  with  effect  or  to  a  successful  termination, 
.or  in  other  words  upon  the  affirmation  of  the  judgment  of  the  Gourt 
below  by  the  Gourt  of  Appeals,  the  event  occurred,  by  which  the 
condition  of  his  bond  became  broken,  and  he  could  only  be  dis- 
charged from  his  liability,  by  performing  the  alternative  stipulation, 
-  -^  in  satisfying  •the  judgment  pronounced  by  the  Gourt  of 
^^^  Appeals,  this  being  matter  which  operated  in  defeasance  of 
his  responsibility,  ought  to  have  been  pleaded  by  the  appellant ;  for 
the  sound  legal  construction  of  the  condition  of  the  appeal  bond,  was 
an  undertaking  to  reverse  the  decision  of  the  <!)onnty  Gourt,  or  sat- 
isfy the  judgment  of  the  Gourt  of  Appeals;  and  as  the  Gourt  de- 
<iided  in  1  Term  Rep.  638,  above  referred  to,  that  a  right  of  action 
vested  in  the  plaintiff  from  the  defendants  not  having  fully  laden 
the  ship  before  she  left  India,  which  they  were  bound  by  the  cove- 
nant to  do,  and  that  all  that  is  necessary  prima  fade  to  found  an 
action  of  covenant  upon,  is  that  the  covenant  should  be  broken,  (and 
the  principle  is  here  equally  operative,)  So  here  we  consider  that  a 
right  of  action  vested  in  the  appellee,  when  the  appellant  failed  to 
prosecute  his  suit  with  effect,  which  by  the  condition  of  his  bond  he 
explicitly  bound  himself  to  do ;  from  which  right  of  action  if  he 
wished  to  discharge  himself,  it  was  his  duty  to  have  pleaded  by  way 
of  defence  that  he  had  satisfied  the  judgment  rendered  by  the  Gourt 
of  Appeals.  We  are  therefore  of  opinion  that  the  breach  was  well 
assigned  by  the  averment  that  the  appellant  ^<did  not  prosecute  his 
suit  with  effect,"  to  the  damage  of  the  plaintiff  as  there  stated,  and 
that  the  replication,  concluding  as  it  did,  was  right;  for  where  a 
plea  contains  matter  of  fact  as  well  as  matter  of  record,  it  should  nut 
conclude  with  a  verification  by  the  record,  but  with  a  verification  to 
the  country.  2  Saun.  Plea,  and  Evid.  315 ;  3  Mod.  79,  there  referred 
to — Upon  the  appellant's  demurrer  to  the  replications  of  the  appel- 
lee, to  the  appellant's  first  and  second  pleas,  we  therefore  think  the 
judgment  of  the  Court  below  was  correct. 

As  to  the  third,  fourth,  fifth  and  sixth  pleas  of  the  appellant,  to 
which  the  appellee  demurred ;  and  the  appellant  joined  in  demurrer. 
The  principles  of  sound  logic  constituting  the  basis  of  the  science  of 
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pleading,  a  plea  in  bar  mast  be  a  substantial  and  conclasive  answer 
to  the  action.  Step,  an  Plea,  71.  This  Court  are  of  opinion  that  the 
third  *  plea  of  the  appellant  is  defective,  because  it  should  ^mm 
shew  a  compliance  with  the  judgment  of  the  Court  of  Appeals :  *** 
every  word  of  the  plea  may  be  true  and  yet  the  condition  of  the  bond 
be  broken ;  the  plea  that  he  had  paid  the  debt,  damages  and  costs 
adjudged  by  the  County  Court,  and  also  all  costs  and  damages  that 
were  awarded  by  the  Court  of  Appeals,  is  not  a  sufficient  answer  to 
the  judgment  of  the  Court  of  Appeals,  which  is  for  a  return  of  prop- 
erty and  costs.  He  should  have  set  out  the  judgment  of  the  Appel- 
late Court,  and  then  pleaded  satisfaction  of  it,  in  order  to  discharge 
himself.  That  the  appeal  bonds  covers  a  case  of  replevin  is  no  longer 
an  open  question,  and  if  it  was,  the  defence  of  the  appellant  must 
present  a  conclusive  answer  to  the  claim  of  the  appellee,  which  is. 
for  a  return  of  the  property  and  costs. 

The  fourth  plea  we  consider  is  likewise  defective.  The  satisfac- 
tion of  a  judgment  recovered,  in  a  suit  upon  the  replevin  bond 
against  the  surety  of  the  appellant,  would  be  no  bar  to  a  suit  upon 
the  appeal  bond,  because  the  judgment  in  the  County  Court,  is  not 
oo-extensive  with  the  judgment  in  the  Court  of  Appeals;  the  costa 
in  the  Court  of  Appeals  at  all  events  are  not  covered  by  it.  And 
the  plea  moreover  does  not  state  that  the  judgment  of  the  County 
Court  was  satisfied  before  this  suit  was  brought,  which  was  an 
essential  averment  to  constitute  a  legal  and  valid  plea  in  bar. 

The  fifth  plea  is  equally,  if  not  more  defective  than  the  first;  cer- 
tainly the  technical  satisfaction  there  pleaded  would  not  be  a  bar 
to  this  suit,  if  the  satisfaction  pleaded  in  the  former  plea  would  not; 
besides  an  entry  of  the  execution  ^^  not  called  by  consent,"  is  per- 
fectly consistent  with  the  facts  contained  in  the  plea,  which,  as  wo 
have  seen,  must  be  a  substantive  and*  conclusive  answer  to  tho 
action. 

The  sixth  plea  is  still  more  feeble,  ineffective,  and  unavailing  than 
the  others,  with  which  it  stands  associated.  It  is,  that  judgment 
was  obtained  against  him  in  *  a  suit  upon  |;he  replevin  bond,  ^m^^ 
from  which  he  appealed  to  the  Court  of  Appeals;  that  his  ^^^ 
appeal  was  dismissed,  and  he  was  adjudged  to  pay  costs,  which  he  did 
pay  accordingly.*  He  admits  in  express  terms  that  he  did  not  prose- 
cute his  suit  with  effect,  and  the  payment  of  costs,  clearly  was  no 
bar  to  this  suit. 

In  the  execution  of  a  writ  of  inquiry  at  bar  for  the  purpose  of  assess- 
ing the  damages  of  the  appellee,  (the  judgment  of  the  County  Court 
on  the  demurrers  being  against  the  appellant)  five  exceptions  were 
taken  by  the  appellant.  As  to  the  first  exception,  we  think  the  evi- 
dence admitted  by  the  Court  below  was  properly  received,  as  it  was 
adduced  to  prove  the  value  of  the  goods  replevied.  The  decision  of 
this  Court  ind  H.  <&  J.  134,  clearly  settles  this  question.  That  case 
shews,  that  you  may  recover  the  value  of  the  property  upon  the 
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affirmance  of  the  judgment,  by  pleading  that  the  suit  was  not  prose- 
cuted with  effect.  The  opinion  of  the  Court  below,  expressed  in  the 
second  exception,  was  not  erroneous,  because  the  records  were  proper 
evidence  to  identify  the  goods  replevied.  The  appraisers,  in  the  case 
of  rent,  are  authorized  by  a  statute  passed  in  the  reign  of  George  2d, 
6  Bacon's  Abr.  60,  and  have  in  practice  been  resorted  to  in  all  cases 
of  replevin  in  this  State,  for  the  pur[K)se  of  ascertaining  the  value 
of  the  goods  replevied,  in  order  as  directed  by  that  statute  in  the 
case  of  rent,  to  ascertain  the  sum  in  which  the  replevin  bond  is  to 
be  taken.  This  Court  are  therefore  of  opinion,  that  the  appraise- 
ment was  at  least  prima  facie  evidence  of  the  value  of  the  goods,  at 
the  time  of  the  replevin,  and  was  legally  admissible  in  evidence  for 
the  establishment  of  that  fact.  The  opinion  of  the  Court  we  also 
think  correct  as  stated  in  the  third  exception,  in  which  they  refused 
to  exercise  a  controlling  power  and  jurisdiction  over  the  jury  upon 
the  subject  of  interest,  to  whom,  in  such  a  case,  the  power  of  grant- 
ing it  exclusively  belongs  according  to  the  decision  of  this  Court  in 
the  case  of  Newson  and  Dottglass,  7  H.  dt  J.  463.  We  do  not 
440  •  think  that  the  Court  erred  in  the  opinion  expressed  in  the 
fourth  exception,  because  the  statements  and  evidence  contained  in 
the  exceptions  in  the  replevin  suit  were  clearly  not  admissible,  or 
legal  evidence,  to  influence  the  jury  in  the  allowance  of  interest.  If 
the  witnesses  were  living,  they  ought  to  have  been  produced.  Bowie 
vs.  O^Neal,  5  H,  &J,  231.  Even  proof  of  their  testimony  on  the  first 
trial,  in  case  of  their  deaths,  is  only  admissible  upon  the  ground  of 
necessity,  no  e\idence  that  they  were  dead  was  offered  in  this  case. 
We  are  also  of  opinion  that  the  Court  were  clearly  right  in  the 
opinion  given  in  the  fifth  exception.  The  discharge  of  the  defend- 
ant by  injunction,  without  the  assent  of  the  creditor,  was  dearly  no 
satisfaction  of  his  claim ;  we  are  therefore  of  opinion  that  the  judg- 
ment of  the  Court  below  ought  to  be  affirmed. 

Judgment  affirmed. 


SPBiaa  vs.  Lyles  and  Wife,  and  Bighabd  Ltles.— CVoM-Ajp- 

jpea2tr.^-June,  1830. 

A  mortgage  omitted  to  be  recorded  in  due  season  from  no  fraudulent  design, 
will,  under  the  Act  of  1785,  ch.  72,  sec.  11,  be  decreed  to  be  recorded, 
saving  the  rights  of  subsequent  purchasers  without  notice  of  its  exist- 
ence; and  upon  a  bill  filed  by  the  mortgagee,  a  sale  of  the  mortgagor's 
interest  at  the  time  of  its  execution,  wiU  also  be  decreed  with  a  like 
saving,  (a) 


(a)  Cited  in  Dyson  vs.  Simmons ^  48  Md.  219.  See  Hampson  vs.  Edelen^  2 
H.  &  J.  55,  note;  Alexander  vs.  Qhiselva,  5  Gill,  188;  Nelson  vs.  Bank,21  Md. 
51.  As  to  jurisdiction  of  equity  to  remedy  omission  to  record  deeds,  see 
Rev.  Code,  Art.  65,  s.  102;  Wickes  vs.  Chew,  4  H.  &  J.  442,  note. 
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• 

A  mortgagee  solicited  a  third  party  to  purchase  land,  mentioned  in  his  unre- 
corded mortgage,  at  sheriff  ^s  sale,  under  a  judgment  against  the  mort- 
gagor, obtained  after  its  execution,  and  for  which,  in  fact,  the  mortgagee 
was  responsible  as  surety.  At  the  sale,  notice  of  the  mortgage  was  pub- 
licly given.  The  object  was  to  obtain  the  land  at  a  low  price  for  the 
mortgagor  and  his  family;  but  the  scheme  being  defeated,  and  the  party 
solicited  having  given  full  value  for  the  land,  such  mortgage  cannot  be 
recorded  without  saving  his  rights. 

Where  the  security  which  an  unrecorded  mortgage  gives  to  a  debt,  has  been 
abandoned  for  other  security  given  by  the  debtor,  and  accepted  by  the 
creditor,  such  mortgage  will  not  be  decreed  to  be  recorded. 

•  Appkal  from  Montgomery  County  Court,  as  a  Court  of  -  ^  ^ 
Equity.  The  biU  filed  on  the  16th  of  October,  1823,  by  John  **'^ 
Sprigg  against  Robert  Lyles  and  Juliet  his  wife,  and  Richard  Lyles, 
stated,  that  the  said  Robert,  being  indebted  to  the  complainant,  in 
the  sum  of  $2,000,  with  interest  from  21st  July,  1817,  for  the  pur- 
chase money  of  several  tracts  or  parcels  of  land,  sold  by  the  com- 
plainant to  the  said  Robert,  executed,  together  with  his  said  wife 
Juliet,  a  mortgage  of  said  lands  to  complainant,  on  the  3d  December, 
1819,  for  the  purpose  of  securing  the  payment  of  the  same,  the  com- 
plainant having  conveyed  the  lands  so  sold  to  the  said  Robert,  to  his 
said  wife  Juliet,  at  his  the  said  Robert's  request.  The  bill  further 
charges  that  the  mortgage  so  as  aforesaid  executed  by  Lyles  and  wife 
to  complainant,  was  not  recorded  within  the  time  required  by  law, 
which  omission  to  record,  was  the  effect  of  accident,  and  not  the 
result  of  any  fraudulent  design,  upon  any  one  whatsoever.  It  is  also 
alleged  that  some  time  in  the  year  1822,  the  interest  of  the  said 
Bobert  Lyles,  in  the  said  lands,  was  sold  by  the  sheriff  of  'Mont- 
gomery County,  in  virtue  of  several  writs  of  fieri  facias^  issued  upon 
judgments  rendered  by  Montgomery  County  Court  against  the  said 
Bobert,  which  judgments  were  upon  contracts,  or  agreements,  of  the 
said  Robert,  made,  and  entered  into,  before  the  date  of  the  before 
mentioned  mortgage  to  complainant.  That  at  the  sale  so  made  by 
the  sheriff,  the  defendant  Richard  Lyles,  became  the  purchaser, 
though  he,  as  well  as  other  persons  present,  were  expressly  notified 
on  the  day  of  sale,  and  before  the  sale,  of  the  existence  of  the  mort- 
gage to  the  complainant,  and  that  the  debt  thereby  intended  to  be 
secured  was  unsatisfied — the  complainant  therefore  charges  and 
avers,  that  the  said  Richard,  bought  with  notice,  that  the  purchase 
money  for  said  lands  was  then  due.  The  bill  prayed  that  the  defend- 
ant, Robert  Lyles,  may  be  decreed  to  pay  the  said  purchase  mm^ 
•  money  with  interest,  by  a  certain  day,  and  in  default  there-  '*'*^ 
of,  that  the  lands  in  the  mortgage  contained  may  be  sold,  for  the 
payment  of  the  same,  that  said  deed  of  mortgage  may  be  admitted 
to  record,  and  for  further  relief. 

Exhibit  A,  is  a  copy  of  the  mortgage  Irom  Lyles  and  wife,  to  com- 
plainant, executed  and  acknowledged  on  the  3d  of  December,  1819. 
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The  answer  of  Bichard  Lyies  states,  that  he  became  the  purchaser 
of  the  lands  in  the  mortgage  contained,  at  a  sale  made  of  the  same^ 
by  the  sheriflp  of  the  county,  as  alleged  in  the  bill,  and  that  he  has 
paid  the  said  sheriff  the  purchase  money.    That  prior  to  the  sale, 
the  complainant  advised  this  defendant,  to  become  the  purchaser  of 
said  lands,  stating,  at  the  same  time,  that  a  certain  Leonard  Hays, 
would  probably  bid  them  up  to  a  high  price,  but  that  he,  the  said 
Sprigg,  would  prevent  him  doing  so,  by  apprising  him  of  the  exist- 
ence of  his  moitgage  on  the  property.    That  defendant  objected  to 
buying  the  said  property,  and  remarked  to  the  complainant,  that  at 
some  future  time,  he  might  attempt  to  charge  the  same  with  his 
mortgage  debt;   which  the  said  complainant  then  said,  he  never 
would  do,  and  could  not  if  such  were  his  desire.    That  said  mortgage 
was  of  no  avail,  and  that  it  had  been  discharged  by  an  assignment 
by  Bobert  Lyles,  to  him,  of  bonds  due  from  Otho  Sprigg,  of  Freder- 
ick Ck)unty.    That  confiding  in  the  statements  so  made  to  him  by  the 
complainant,  this  defendant  purchased  the  lands  as  before  mentioned, 
which  he  would  not  under  other  circumstances  have  done.    The  de- 
fendant further  states,  that  a  portion  of  the  money  due  on  the  bonds 
of  Otho  Sprigg,  assigned  as  before  mentioned,  has  been  paid  to  the 
complainant,  and  that  the  balance  is  secured  by  a  lien  on  valuable 
real  estate  in  Frederick  County.    He  admits  that  the  judgments  on 
which  the  first  writs  of  fi.  fa.  issued  may  have  been  obtained,  on 
contracts  entered  into  by  the  said  Bobert  Lyles,  prior  to  the  date  of 
the  paper  filed  by  the  complainant,  purporting  to  be  a  mortgage. 
-^         •The  answer  of  Bobert  Lyles  and  wife,  admits  the  debt 
^^^  from  the  said  Bobert  to  complainant,  as  charged  in  the  bill, 
to  secure  the  payment  of  which,  they  allege,  that  the  said  Bobert 
agreed  to  assign  to  complainant,  the  three  several  single  bills  of  a 
certain  Otho  Sprigg,  of  Frederick  County,  which  single  bills,  were 
given  on  account  of  the  purchase  money  of  a  valuable  real  estate  in 
said  county,  upon  which  they  were  liens.     That  the  complainant 
agreed  to  accept  the  said  assignments  as  the  only  security  for  the 
debt,  due  by  the  said  Bobert  to  him.    The  defendant  Bobert,  states, 
that  the  complainant  requested  him,  not  actually  to  execute  the  as- 
signments, but  to  permit  the  bills  still  to  appear  as  his  property, 
alleging  as  a  reason  therefor,  that  the  said  Otho,  (who  was  his 
brother-in-law,)  would  in'  that  case,  pay  them  more  promptly  than  if 
they  were  actually  assigned  to  him.    That  on  the  3d  December,  1819, 
the  said  Bobert,  and  complainant,  being  then  about  to  set  out  for  the 
western  country,  the  said  mortgage  was  executed,  to  guard  against 
death  or  accident  during  their  absence,  and  to  show  the  balance  due, 
and  for  no  other  purpose.    That  in  the  year  1821  the  defendant, 
Bobert,  finding  his  circumstances  much  embarrassed,  and  that  he 
might  be  compelled  to  apply  for  the  benefit  of  the  insolvent  laws,  in- 
formed the  complainant  thereof,  and  that  the  assignment  of  the 
bonds  of  Otho  Sprigg,  theretofore  agreed  on,  must  then  be  executed, 
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or  that  in  the  event  of  his  petitioning,  he  should  be  compelled  to  re- 
turn them,  as  a  part  of  his  effects ;  upon  which  the  complainant 
agreed  to  accept  the  assignments,  and  they  were  accordingly  exe- 
«ated,  and  the  bills  delivered  to  him. 

The  defendants  farther  state,  that  complainant  has  received  about 
one  hundred  dollars,  on  account  of  said  single  bills.  They  admit  that 
jodgments  were  rendered  against  the  defendant,  Eobert,  in  Mont- 
gomery County  Court,  as  alleged  by  complainant,  and  that  writs  of 
JL  fa.  issued  as  stated ;  and  they  believe  they  were  rendered  on  con- 
tracts made  prior  to  the  date  of  the  pretended  mortgage  to  complain- 
ant. They  deny  that  the  omission  to  record  said  mortgage  was  the 
•  result  of  accident,  as  averred  by  the  complainant,  who,  they  .  ^^ 
affirm,  knew  perfectly  well  that  recording  was  essential  to  its  '*^" 
validity.  They  further  say,  that  the  single  bills  assigned  the  com- 
plainant as  before  mentioned,  are  now  in  suit  in  Frederick  Coilnty 
Oourt  for  his  use. 

A  commission  issued,  under  which,  the  execution  of  the  deed  from 
the  complainant  to  the  defendant,  Juliet  Lyles,  and  the  mortgage 
from  Lyles  and  wile  to  complainant,  as  alleged  in  the  bill,  were  duly 
proved  by  the  magistrates  before  whom  the  same  were  acknowledged. 
It  was  also  proved  by  the  then  deputy  sheriff  of  Montgomery 
bounty,  that  on  the  26th  of  September,  1822,  he  made  sale  of  the 
lands  in  thia  mortgage  mentioned,  under  writs  of  venditioni  expand, 
against  the  said  Eobert  Lyles,  after  due  and  legal  notice  thereof,  and 
that  Bichard  Lyles,  one  of  the  defendants,  became  the  purchaser  of 
the  same.  That  on  the  day  of  sale,  and  while  the  sale  was  proceed- 
ing, the  complainant  gave  notice  to  the  bidders,  and  others  present, 
that  he  had  a  mortgage  on  the  land,  amounting,  principal  and  inter- 
est, to  about  $2,400  or  92,500.  That  Leonard  Hays,  who  was  present, 
stated,  that  he  had  understood  that  complainant  had  a  mortgage  on 
the  land  in  dispute,  but  not  tor  so  large  an  amount  as  he  had  stated ; 
upon  which  Bichard  Lyles  mentioned,  that  he  had^always  understood 
^mplainant's  mortgage  was  for  as  much  as  92,000.  It  was  proved  on 
the  part  of  the  defendants,  that  9100  had  been  paid  to  complainant 
m  Aagust,  1819,  on  account  of  Otho  Sprigg's  notes,  assigned  him  by 
the  defendant  Bobert  Lyles.  It  was  further  proved,  that  the  com- 
plainant, upon  being  informed  by  the  deputy  sheriff  who  made  the 
sale,  that  he  had  writs  of  capias  ad  satiafaciendum  against  Bobert 
Lyles,  told  him,  the  said  deputy,  that  he  would  rather  he  should  get 
JL  fa%  because  he,  the  complainant,  was  security  for  said  Bobert, 
and  would  show  the  sheriff  his  property  at  any  time.  There  was 
proof  of  some  conversations  between  the  complainant  and  Bichard 
Lyles,  in  which  the  complainant  apprised  the  said  Bichard,  that  one 
Hays  would  probably  buy  the  land,  and  in  that  event,  Bobert  Lyles 
would  be  *  turned  out  of  his  house.  This,  the  complainant 
Baid,  he  was  determined  to  prevent,  and  for  that  purpose  de-  '*^-'- 
dared,  that  he  would  let  it  be  understood  that  he  had  a  lien  on  it, 
18  2  G.  &  J. 
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which  Hays  would  believe,  if  he,  Bichard,  would  not  contradict  it. 
It  was  proved  that  the  single  bills  of  Otho  Sprigg,  the  assignment 
of  which  to  complainant,  by  Bobert  Ljles  was  proved,  amounted  to- 
gether to  three  thousand  dollars,  with  interest  from  the  15th  Octo- 
ber, 1818.  There  was,  no  evidence  to  show  the  precise  understand- 
ing of  the  parties  at  the  time  of  the  assignment,  whether  they  were 
received  as  a  payment  of  the  debt  due  from  Bobert  to  complainant, 
or  merely  as  collateral  security,  but  subsequently,  complainant  was 
proved  to  have  said  that  they  were  taken  as  collateral  security  for 
the  mortgage,  and  in  part  to  indemnify  the  complainant  against 
some  responsibilities  he  had  assumed  for  the  said  Bobert.  It  was  in 
evidence  that  these  single  bills  were  given  by  Otho  Sprigg  for  the 
share  of  Lyles  and  wife,  in  some  real  estate  in  Frederick  (bounty. 

The  County  Court,  (Kilgoub  and  Wilkinson,  A.  J.)  at  March 
Term,  1828,  passed  the  following  decree : 

This  cause  being  ready  for  decision,  the  proceedings  were  carefully 
read  and  considered.  It  is  thereupon,  this  18th  day  of  April,  1828, 
decreed  by  Montgomery  County  Court,  as  a  Court  of  equity,  that  the 
deed  of  mortgage  mentioned  in  the  complainant's  bill,  from  the 
defendants  Bobert  Lyles  and  Juliet  Lyles,  dated,  and  executed  on 
the  3d  day  of  December,  1819,  be  recorded  among  the  land  records 
of  Montgomery  County,  provided  always,  that  such  deed  shall  not 
destroy,  or  in  any  manner  affect,  any  title  that  Bichard  Lyles  may 
have  acquired,  as  purchaser  of  said  premises,  at  the  sherifiPs  sale 
mentioned  in  the  proceedings,  or  the  title  of  any  other  purchaser  of 
the  premises,  in  case  of  a  purchase,  made  after  the  date  of  the  deed 
atbresaid,  and  without  notice  of  such  deed  by  the  person  making 
such  after-purchase,  whether  such  purchase  be  by  contract,  or  by 
deed,  recorded  agreeably  to  law,  nor  shall  such  deed,  though  recorded 
.  ^  as  aforesaid,  in  any  manner  *  affect  the  creditors  of  the  party 
^^^  making  such  deed,  who  may  have  trusted  such  party  after  the 
date  of  said  deed.  And  it  is  further  decreed,  as  aforesaid,  that  the 
complainant's  bill  of  complaint  be  dismissed,  as  against  Bichard 
Lyles,  one  of  the  defendants  in  this  cause ;  and  that  unless  the  defend- 
ants Bobert  Lyles  and  Juliet  Lyles,  on  or  before  the  29th  May,  1828,' 
pay  to  the  complainant,  or  bring  into  this  Court  to  be  paid  to  him« 
the  sum  of  (3,280,  with  interest,  &c.,  all  the  right,  title,  Interest  and 
estate  of  Juliet  Lyles  and  Bobert  Lyles,  to  the  property  in  the  proceed- 
ing mentioned,  shall  be  sold,  for  the  payment  of  the  same,  &c. 

From  this  decree,  the  complainant,  and  Bobert  Lyles  and  wife 
appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
and  Abgheb,  JJ. 

Forrest  and   Magruder^   for  the  appellant,  John  Sprigg, 
453  •  referred  to  the  Acts  of  1786,  ch.  72,  sec.  11 ;  1792,  ch.  41,  sec.  3 ; 
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Bowie  vs.  The  State,  7  H.d;  J.  33;  Pannel  and  Smith  vs.  The  Farmers 
Bank,  7  H.  dk  J.  202. 

Key,  for  the  appellee.  At  the  time  these  judgments  were  obtained 
nothing  was  knofvn  of  the  mortgage.  The  liens  created  by  them,  are 
theret'ore  unaffected  by  it.  Suppose,  instead  of  judgments,  they 
had  taken  mortgages,  and  had  them  recorded  in  time,  and  without 
knowledge  of  the  mortgage  to  complainant,  would  theirs  not  have 
overreached  hisf  The  mere  delivery  to  them  of  the  title  papers 
would  have  been  snfficient.    Sugden  Vendors,  366. 

The  mortgage  to  complainant  cannot  be  set  u[(  as  against  Juliet 
Lyles.  The  Act  of  Assembly  requires,  that  the  Court  shall  be  satis- 
fied that  the  mortgagee,  who  asks  to  have  his  mortgage  recorded, 
has  a  fair  equitable  title  to  the  premises.  The  bill,  to  be  sure,  asserts 
this  title,  but  the  answers  deny  it,  and  afQrm  that  Otho  Sprigg's 
notes  were  received  by  the  complainant,  in  lieu  of  any  other  security. 
These  notes  were  preferable  to  the  mortgage,  being  an  equitable 
•  lien  on  a  valuable  real  estate.  By  taking  a  security  of  this  ^  -  ^ 
description,  the  vendor  destroys  his  lien.    4  Wheat.  256.  454 

Eable,  J.  delivered  the  opinion  of  the  Court.  The  record  of  this 
case  has  been  attentively  examined,  and  we  are  unable  to  discover 
therein,  any  particular,  in  w.hich  the  equity  jurisdiction  of  Montisrom- 
ery  County  Court  has  errad.  The  disputed  land  in  this  cause  was 
sold  in  1817,  and  almost  three  years  elapsed  before  the  seller  took 
from  the  purchaser,  so  much  as  a  bond  for  his  purchase  money,  and 
he  seemed  satisfied  with  no  other  security  for  it,  than  what  the  land 
sold  of  itself  afforded.  On  the  3d  December,  1819,  he  conveyed  the 
land  to  the  wife  of  the  purchaser,  and  at  the  same  time  received  from 
him  obligations  for  his  money,  secured  by  a  mortgage  of  the  husband 
and  wife,  and  made  payable,  with  interest,  in  three  equal  annual 
payments.  This  mortgage  deed  was  not  recorded  within  due  time, 
but  the  omission  to  record  appears  to  have  happened  without  any 
tfauduleut  design,  or  intention  of  the  party,  and  such  intention  is  no 
where  in  the  proceedings  imputed  to  him.  It  ought  then,  we  think, 
to  be  decreed  to  be  recorded,  unless  the  security  it  gives  to  the, debt 
has  been  abandoned  for  other  security  given  by  the  purchaser,  and 
accepted  by  the  seller.  This  has  been  strenuously  urged  upon  us, 
but  we  cannot  perceive  in  the  subsequent  transactions  between  the 
parties,  the  smallest  appearance  of  an  abandonment.  Otho  Sprigg's 
paper  to  a  larger  amount  was  assigned  in  December,  1821,  with  a 
formal  guaranty  of  the  payment  of  it.  It  was,  however,  the  guaranty 
of  an  insolvent  man,  and  the  assignment  was  unaccompanied  by  any 
nndei-standiug  that  this  security  was  to  be  alone  relied  upon.  The 
circumstances  seem  to  exclude  the  idea  that  it  could  have  been  so 
relied  upon.  Otho  *  Sprigg  had  failed  .in  1820,  and  the  mort- 
gage by  which  the  assigned  [>aper  was  secured,  proved  to  be  ^56 
defectively  acknowledged ;  and  it  was  uncertain  whether  other  cred- 
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itors  had  not  preferences  over  the  equitable  lien  on  the  mortgaged 
premises.  In  this  state  of  things  it  would  have  been  most  unwise 
to  give  up  any  other  security  for  this,  and  the  inference  cannot  be 
made,  without  stronger  facts  to  justify  it  than  are  here  presented  to 
us.  We  are  therefore  of  opinion,  that  the  Court  below  were  right, 
in  decreeing  the  mortgage  from  Robert  Lyles  and  wife  to  be  recorded, 
and  a  sale  under  the  mortgage  for  the  payment  of  the  mortgage 
money.  We  also  approve  of  the  decree  to  dismiss  the  complainant's 
bill  as  against  Richard  Lyles.  This  part  of  the  case  rests  upon  dif- 
ferent grounds  from  the  former.  The  object  of  the  parties  appears 
to  hav^  been  to  secure  a  home  for  Robert  Lyles,  and  perhaps  too 
much  zeal,  and  some  indiscretion  were  manifested  by  them  in  endeav- 
oring to  attain  it  by  the  means  used  to  prevent  Leonard  Hays  from 
bidding  for  the  life  estate.  The  scheme,  however,  did  not  take,  and 
Richard  Lyles  was  made  to  pay  the  full  value  of  it ;  and  it  is  certain 
he  became  the  purchaser,  with  the  approbation,  if  not  at  the  instance, 
of  John  Sprigg,  who  was  relieved  by  the  purchase  from  the  payment 
of  a  large  sum  of  money  for  Robert  Lyles,  for  whom  he  was  security. 

Decree  affirmed. 


TUENEE  V8.  Plowden,  Adm'r  of  Llewellin. — June,  1830. 

An  action  instituted  by  L.  upon  a  single  bill  payable  to  ^^  L.  executor  of  B.  '* 
is  an  action  in  his  own  right,  to  which  a  debt  due  from  him  may  be 
pleaded,  and  proved  as  a  set-off;  and  he  cannot  go  into  evidence  of  the 
consideration  of  the  bill,  to  shew  that  it  was  given  for  a  debt  due  B.  in 
order  to  exclude  the  set-off  as  due  in  another  right,  (a) 

-  •  Appeal  from  Saint  Mary's  County  Court.    This  was  an 

^^^  action  of  debt,  instituted  July  5th,  1825,  by  John  Llewellin,  in 
his  life-time,  against  Josiah  Turner  the  appellant,  and  Henry  Turner 
(whose  death  was  suggested  while  the  cause  was  depending)  on  the 
following  single  bill  signed  by  them. 

<^  9203.75,  on  the  20th  day  of  June,  next,  we  promise  to  pay  to 
John  Llewellin,  executor  of  Jeremiah  Boothe,  his  heirs  or  assigns,  or 
order,  two  hundred  and  three  dollars  and  seventy -five  cents,  with  in- 
terest from  date,  &c.  for  value  received.    January  25th,  1826." 

Before  the  case  was  tried  in  the  County  Court,  Llewellin  died, 
when  his  administrator,  William  H.  Plowden,  the  present  appellee, 
appeared  and  became  a  party  to  the  cause. 

The  defendant  pleaded  payment,  and  an  account  in  bar  for  rent 
due  from  Llewellin,  the  intestate  of  the  appellee ;  issues  were  joined 
upon  these  pleas. 

(a)  Cited  in  Oraham  vs.  Fahnestock.  5  Gill,  216.  Of.  Curtis  vs.  Bcmk,  7 
H.  &  J.  20. 
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1.  At  the  trial,  the  defendant  oflPered  to  read  in  evidence,  the  re- 
ceipt of  William  H.  Plowden  to  him  for  $200,  dated  Febraary  16th, 
1827,  to  which  the  plaintiff  objected,  and  the  Coart  [Plateb,  A.  J.] 
sustained  the  objection.  The  plaintiff  then  offered  evidence  to  prove, 
that  the  note  on  which  the  action  was  founded,  was  given  for  prop- 
erty belonging  to  the  estate  of  Jeremiah  Boothe,  and  sold  by  the 
said  John  Llewellin  as  his  executor.  The  defendant  objected  to  the 
admissibility  of  this  proof,  but  the  Court  [Plateb,  A.  J.]  overruled 
the  objection,  and  permitted  it  to  go  to  the  jiiry.  The  plaintiff  then 
prayed  the  Court  to  instruct  the  jury,  that  if  from  the  evidence  in 
this  cause  they  should  be  of  the  opinion  that  the  rent  charged  in  t^e 
account  in  bar  was  due  from  John  Llewellin  to  the  defendant,  in  his 
individual  right,  and  not  as  executor,  that  then  the  defendant  is  not 
entitled  to  be  credited  with  it  in  this  action.  The  Court  [PItATEB, 
A.  J.]  gave  the  instruction  as  prayed,  and  the  defendant  excepted. 

The  verdict  and  judgment  being  for  the  plaintiff,  the  defendant 
appealed  to  the  Court  of  Appeals. 

*The  cause  was  submitted  on  notes  by  the  appellant  to  M^m 
BuoHAKAN,  C.  J.,  Eable  and  Mabtin,  JJ.  *^* 

SUmestreetj  for  the  appellant. 
No  counsel  appeared  for  the  appellee. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  The  judgment  in 
this  case  is  reversed.  The  testimony  offered  by  the  plaintiff  to  prove 
the  consideration  of  the  bill,  under  seal,  was  not  legal  and  proper 
evidence  to  go  to  the  jury,  and  ought  to  have  been  rejected  by  the 
Goort. 

This  action  was  instituted  by  Llewellin,  in  his  own  right,  and  not 
in  his  capacity  of  executor  of  Boothe,  and  if  the  rent  charged  in  the 
account  in  bar,  was  due  from  him,  as  a  debt  of  his  own,  and  not  in 
his  representative  character,  it  was  a  legal  set-off  in  this  suit. 

The  eiTor  of  the  Court  below  appears,  to  have  proceeded  from  a 
misconception  of  the  nature  of  this  action.  The  debt  to  be  set-off, 
must  be  due  in  the  same  right  with  that  claimed.  If,  as  they  sup- 
posed, Llewellin  sued  as  executor,  their  instruction  would  have  been 
correct;  but  the  claim  being  in  his  own  right,  the  prayer  of  the 
plaintiff  ought  not  to  have  prevailed. 

Judgment  reversed,  and  procedendo  a/ico/rded. 
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458       •  Wells  and  Wife  vs.  Be  all,  Adm'r  of  Bbasheabs. 

June,  1830. 

A  devise  to  '^A.  and  the  heirs  of  his  body,  lawfully  begotten,  ^^  since  the 
Act  of  1786,  constitutes  an  estate  in  fee-simple.  A  remainder,  limited  to 
take  effect  upon  the  determination  of  such  an  estate,  is  inoperative,  (a) 

Rents  and  profits  are  recoverable  in  equity  from  those  who  take  poeseesion 
of  a  minor  ^s  real  estate,  (b) 

It  is  not  necessary,  under  the  Act  of  1825,  ch.  117,  to  file  exceptions  to  the 
auditor  ^8  report,  to  take  advantage  of  objections  in  the  Appellate  Court, 
which  the  pleadings  in  the  cause  put  in  issue,  and  which  do  not  depend 
upon  the  state  of  the  accounts,  though  an  account  may  be  ultimately 
necessary  to  ascertain  the  extent  of  the  claim,  (c) 

Appeal  from  the  Goait  of  Chancery.  In  this  case  a  bill  was  filed 
on  the  10th  December,  1825,  by  the  appellee,  Otho  B.  Beall,  as  ad- 
ministrator of  Bichard  B.  Brasfaears,  against  the  appellants,  William 
Wells,  of  George,  and  Jemima,  his  wife,  and  William  Wells,  executor 
of  Jacob  W.  Brashears.  It  stated,  that  in  the  year  1797,  a  certain 
John  W.  Brashears,  of  Prince  George's  County,  died,  leaving  five 
ct\,ildren,  to  wit :  Jacob  W.,  Bichard  W.,  Beall,  Hester,  and  Jemima 
Brashears,  having  first  duly  executed  his  last  will  and  testament,  a 
copy  of  which  is  filed  and  exhibited  with  the .  bill.  This  will  was 
proved  June  17tb,  1797.  By  it,  he  devised  to  his  son,  Jacob  W., 
and  the  heirs  of  his  body,  lawfully  begotten,  his  dwelling  plantation, 
called  Ledgworth,  remainder  to  his  sons  Bichard  W.  and  Beall 
Brashears,  and  the  heirs  of  theif  bodies,  to  be  equally  divided,  with 
a  reservation  to  his  two  daughters,  of  an  equal  right  with  the  first 
devisee,  Jacob  W.,  until  their  death,  or  day  of  marriage.  There  was 
also  a  similar  devise  to  Jacob  W.,  of  44  acres,  part  of  a  tract  called 
Plummer's  Pleasure,  with  the  like  remainder,  to  Bichard  W.  and 
Beall.  The  residue  of  the  tract  called  Plummer's  Pleasure,  the  tes- 
tator devised  equally  to  Bichard  W.  and  Beall,  in  fee  tail  general, 
with  cross  remainders  in  tail,  to  the  survivor,  and  Jacob  W.  Bra- 

^  shears.  The  *  testator  then  bequeaths  a  negro  to  each  of  his 
^^^  said  three  sons,  specifically;  directs  that  his  tobacco  then  on 
hand  shall  be  disposed  of  by  them  for  the  purpose  of  paying  his 
debts ;  divides  among  them  equally  the  residue  of  his  real  and  per- 
sonal estate,  and  names  them  as  his  executors.  The  bill  further 
states,  that  Beall  Brashears  died  in  the  year  1801,  without  issue,  and 
without  changing  the  estate  created  in  him  by  the  aforesaid  wilL 

(a)  ApproTed  in  Clarke  vs.  Smith,  49  Md.  121.  See  Newton  vs.  Qrifflih^  1 
H.  &  G.  77,  note, 

(&)  Cited  in  Loaves  vs.  Lumpkin.  18  Md.  840. 

(c)  Approved  in  Anderson  vs.  TSick,  88  Md.  284.  See  Bov.  Ck>de.  Art.  71, 
sec.  49. 
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That  Bichard  W.  Bitishears  died  in  1806,  intestate,  leaving  a  widow 
and  an  infant  son,  Richard  B.  Brashears,  (complainant's  intestate.) 
That  Hester  died  without  issne  in  1802,  and  that  Jacob  died  in  Jan* 
nary,  1816,  without  issne,  and  without  in  any  way  altering  the  estate, 
which  he  took  under  the  will  of  John  W.  Brashears.  That  in  1816, 
Jemima  Brashears  intermarried  with  William  Wells,  of  George. 
The  bill  charges,  that  from  the  death  of  Bichard  W.  Brashears,  (the 
father  of  the  complainant's  intestate,)  to  the  death  of  Jacob;  the 
said  Jacob  held  possession  of,  and  received  and  retained  to  his  own 
Qse,  the  proceeds  of  the  whole  of  said  lands,  and  that  since  his  death, 
the  same  have  been  exclusively  held,  occupied  and  enjoyed  by  the 
appellants,  William  Wells  of  George,  and  Jemima  his  wife.  That 
DO  part  of  said  rents  had  been  paid  the  complainant's  intestate,  in 
his  lifetime,  or  to  his  administrator  since,  but  the  whole  amount  is 
DOW  due.  That  on  the  4th  of  July,  1824,  the  complainant's  intestate 
departed  this  life,  a  minor,  and  that  administration  on  his  e.'^tate 
has  been  duly  granted  complainant  by  the  proper  authority.  Prayer, 
that  William  Wells,  the  executor  of  Jacob  W.  Brashears;  may  be 
decreed  to  account  with,  and  pay  complainant  those  portions  of  the 
profits  of  said  lands,  which  accrued  to  his  intestate  during  the  life- 
time of  the  said  Jacob;  and  that  William  Wells,  of  George,  and  Je- 
mima his  wife,  may  be  compelled  to  account  for  those  which  have 
become  due  since ;  and  for  general  relief. 

Tha  answer  of  Wells  and  wife,  admits  that  John  W.  B.  died  about 
the  p«od  stated  in  the  bill,  having  made  his  last  *  will  and  ^^^ 
testanaent,  of  which  the  complainant's  exhibit  is  a  true  copy.  ^"" 
and  they  refer  to  the  same,  for  the  purpose  of  ascertaining  the  true, 
nature  of  the  interests,  and  legal  rights,  which  his  children  and  devi- 
sees derived  thereunder.  The  answer  also  admits  that  the  testator 
left  five  children,  as  set  forth  in  the  bill,  and  that  the  particulars  in 
relation  to  their  several  deaths,  &c.  are  correctly  stated;  and  it 
farther  admits,  that  complainant's  intestate  is  the  only  son  of  Bichard 
W.,one  of  the  sons  of  John  W.  B.,  and  that  he  died  an  infant  on  the 
4th  July,  1824.  The  marriage  of  the  appellants  in  1816,  is  also 
admitted,  and  it  is  admitted  that  from  the  death  of  Bichard  W.  B. 
in  1806,  to  the  death  of  Jacob  in  1816,  all  the  lands  mentioned  in  the 
will  of  John  W.  were  held  and  enjoyed  by  Jacob,  and  that  since  the 
death  of  the  latter,  they  have  been  held  by  these  defendants.  The 
answer  then  avers,  thjlt  Jacob  W.  B.  by  a  duly  executed  will,  (a  copy 
of  which  is  exhibited  and  made  a  part  of  the  answer,  (devised  the 
whole  of  his  estate,  to  the  defendant  Jemima,  and  the  heirs  of  her 
body,  and  they  therefore  allege,  that  they  are  lawfully  in  possession 
of  all  the  estate  and  property  which  the  said  Jacob  might  legally 
dispose  of,  without  responsibility  to  any  one  for  the  rents  and  profits 
thereof.  They  deny  the  title  of  John  W.  B.  to  the  tract  called  Plum- 
mer's  Pleasure,  which  they  say  was  purchased,  and  paid  for,  by 
Jacob,  out  of  his  own  funds,  after  the  death  of  tfie  former.    They 
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admit  that  John,  in  his  life,  together  with  one  Basil  Beall,  made  a 
contract  for  the  purchase  of  said  tract,  bat  insist  that  no  part  of  the 
purchase  money  was  paid  by  him,  and  therefore  they  positively 
deny  any  accountability  for  the  rents,  &c.  of  Plummer's  Pleasure. 
With  respect  to  any  interest  which  the  complainant'^  intestate  may 
be  supposed  to  have  acquired  in  Ledgworth,  upon  the  death  of  Jacob, 
they  are  not  unwilling  to  pay  a  reasonable  sum  when  the  extent  of 
that  interest  shall  be  ascertained.  The  answer  further  states,  that 
no  administration  was  had  on  the  estate  of  John  W.  B.  and  there* 
.  fore  they  cannot  speak  confidently  of  the  value  of  his  personal 
4ol  •  estate.  They  charge,  however,  as  matter  of  belief,  that  the 
three  slaves,  of  whom  one  was  bequeathed  to  each  of  his  three  sons, 
Jacob,  Bichard  and  Beall,  constituted  the  most  valuable  portion,  and 
that  consequently  he  could  not  have  left  assets  sufQeient  to  pay 
his  debts,  and  the  purchase  money  of  Plummer's  Pleasure.  The 
three  slaves  were  divided  among  the  legatees,  according  to  his  will^ 
and  as  Bichard  and  Beall,  thereby  elected  to  take  their  legaciest 
rather  than  apply  them  to  the  extinguishment  of  the  debt  created 
for  the  land,  they  cannot  now  be  heard  to  say  that  Jacob  acted  in 
his  own  wrong,  in  paying  for  the  same  out  of  his  own  funds,  and 
taking  the  deed  to  himself.  The  Statute  of  Limitations  was  also 
insisted  on  as  a  defence. 

The  answer  of  William  WeUs,  the  executor  of  Jacob  W.  B.  sets  up^ 
as  a  defence  to  the  relief  prayed  against  him,  that  he  had  fully  and 
fairly  administered  the  estate  of  his  testator,  and  paid  over  ttie  sur- 
plus to  William  Wells,  of  G.  and  Jemima  his  wife,  agreeably  to  his 
said  testator's  will,  long  before  he  had  any  notice  of  the  present 
claim.  Upon  proof  of  this,  the  bill  was  dismissed  as  to  him  with 
costs,  without  any  opposition  on  the  part  of  the  complainant's  solici- 
tor. 

A  commission  by  consent  then  issued  to  take  testimony,  and  the 
case  was  referred  to  the  auditor  to  state  an  account  of  the  rents  and 
profits  of  the  lands  in  the  proceedings  mentioned,  from  the  deposi- 
tions to  be  returned  with  the  commission.  Among  other  proof,  the 
complainants  oflPered  a  deed  from  William  and  Benjamin  Beall  to 
Jacob  W.  B.  bearing  date  May  4th,  1802,  which  recited  that  Basil 
Beall  and  John  W.  B.  had  obtained  a  deed  for  Plummer's  Pleasure, 
bearing  date  on  the  3l8t  of  May,  1784,  which  deed  being  supposed 
to  be  defective,  the  parties,  grantors  therein,  had  conveyed  the  said 
land  by  a  deed,  dated  March  18th,  1802,  to  the  said  William  and 
Benjamin  Beall,  devisees  of  the  aforesaid  Basil,  and  it  having  been 
agreed  between  Basil  and  John  W.  B.  that  the  said  John  W.  B. 
should  have  144  acres  of  said  land,  the  said  William  and  Benjamin, 
^  as  *  devisees  of  Basil  Beall,  in  consideration  of  said  agreement, 
^^^  and  of  the  sum  of  £315  16s.  4,  paid  them  by  the  said  Jacob 
W.  B.  conveyed  to  the  said  Jacob,  devisee  of  the  said  John  W.  B. 
the  said  144  acres,  part  of  Plummer's  Pleasure.    The  complainant 
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alflo  proved,  that  Jacob  W.  B.  had  been  heard  to  say,  after  the 
death  of  Richard  W.  B.,  that  he  held  fifty  acres  of  land  to  which 
Bichard  was  entitled. 

On  the  part  of  the  defendants  it  was  proved,  that  John  W.  B.  in 
his  life-time  had  acknowledged  that  he  paid  no  part  of  the  purchase 
money  of  the  land  purchased  by  him  jointly  with  Basil  Beall,  and 
that  the  latter  had  paid  the  whole ;  and  they  proved  that  after  the 
death  of  the  said  John  W.  the  purchase  money  was  paid  by  Jacob 
W.  B.  who  took  the  deed  to  himself  with  the  knowledge  and  consent 
of  Richard. 

There  was  a  good  deal  of  proof  taken  on  both  sides,  in  relation  to 
the  annual  value  of  the  lands,  and  number  of  acres,  from  which  the 
auditor,  in  pursuance  of  the  order  of  reference  to  him,  stated  several 
accounts. 

Exceptions  were  filed  to  these  accounts,  upon  the  ground  that  the 
auditor  had  estimated  the  annual  value  too  high,  and  had  assumed 
that  the  lands  contained  a  greater  number  of  acres  than  was  war- 
fanted  by  the  proof. 

Bland,  G.  (December  Term,  1827.)      From  the  pleadings  and 
proofe  .it  appears,  that  early  in  the  year  1784,  the  late  John  W.  B. 
and  the  late  Basil  Beall,  obtained  a  joint  deed,  by  which  the  legal 
title  in  a  tract  of  land  called  Plummer's  Pleasure,  wa^  conveyed  to 
them.   That  B.  was  then  in  possession  of  the  part  of  that  tract,  held 
and  claimed  by  him,  containing  144  acres,  and  also  of  another  tract 
ealled  Ledgworth,  containing  126  acres,  and  that  he  died  so  seized 
thereof,  some  short  time  previous  to  the  17th  June,  1797,  leaving 
five  children,  Jacob  W.,  Richard  W.,   Beall,  Hester  and  Jemima. 
The  late  John  W.  B.  by  his  will,  devised  the  whole  of  Ledgworth, 
together  with  44  acres  of  Plnmmer's  Pleasure,  to  his  ison  Jacob  W. 
*  in  tail,  reserving  an  equal  usufructuary  right  with  his  son,  ^^q 
to  his  two  daughters,  Hester  and  Jemima,  in  Ledgworth,  until  ^^^ 
their  death  or  marriage;  and  on  Jacob's  dying  without  issue,  the 
testator  gave  the  44  acres  to  his  two  sons,  Richard  W.  and  Beall,  in 
tail,  to  whom  he  devised  the  remaining  part  of  Plummet's  Pleasure, 
in  tail,  with  cross  remainders  to  the  survivor,  and  Jacob,  in  tail,  in 
case  of  the  death  of  either  without  issue.     After  which  these  devi- 
sees took  and  held  under  this  will,  and  without  any  thing  having 
been  done  by  either  of  them  to  bar  their  respective  estates  tail. 
Beall  Brashears  died  in  the  year  1801,  without  issue,  and  Hester 
B.  died  in  the  year  following,  also  without  issue,  or  having  been 
married.    Then  Richard  W.«B.  married  Mary,  and  had  issue,  a  son, 
Bichard  B.  B.  and  died  in  the  year  1806,    After  the  death  of  John 
W.  B.  and  prior  to  the  month  of  May,  1802,  Jacob  W.  took  posses* 
siou  of  that  part  of  Plummer's  Pleasure,  which  had  been  devised  to 
him  by  his  father,  and  after  the  death  of  his  brother  Richard  W.  he 
took  possession  of  the  whole  of  it ;  claiming  it  as  his  own,  under  a 
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deed  of  the  4th  May,  1802,  in  which  it  is  recited,  that  he  was  ''  the 
devisee  of  the  aforesaid  John ;"  alleging  that  he  had  in  fact  par- 
chased,  and  paid  for  it ;  after  which,  in  the  month  of  January,  1816, 
Jacob  died  without  issue,  having  previously  by  his  will  devised  all 
his  estate,  real  and  personal,  to  his  sister  Jemima,  the  now  defend- 
ant, who  afterwards  took  possession  of  the  whole  of  Ledgworth,  and 
of  Plummer's  Pleasure,  of  which  the  late  Jacob  had  been  in  posses- 
sion ;  and  in  1816  she  married  the  now  defendant,  William  Wells, 
of  O.  and  they  have  ever  since  held,  and  do  now  hold  possession 
thereof.  Bichard  B.  B.  died  an  infant,  on  the  4th  of  July,  1824,  with- 
out issue,  and  the  complainant,  as  his  administrator,  on  the  10th  of 
December,  1825,  filed  this  bill,  for  an  account  of  rents  and  profits  of 
so  much  of  these  lands  as  he  was  entitled  to,  during  his  life. 

It  clearly  follows  from  this  state  of  facts,  that  on  the  death  of  Beail 
.  .  B.  his  brother  Bichard  W.  B.  became  *  entitled,  as  tenant  in 
^^^  tail,  to  three-fourths  of  so  much  of  Plummer's  Pleasure  as  had 
been  so  devised  to  them,  which  on  his  death,  subject  to  his  widow's 
dower,  descended  to  his  son  Bichard  B.  B.  as  tenant  in  tail,  from 
which  time  his  claim  to  rents  and  profits,  arising  out  of  so  much  of 
that  tract  as  was  withheld  from  him,  commenced.  Under  the  will 
of  John  W.  B.,  Jacob,  Hester,  and  Jemima  were  usufructuary 
tenants,  in  common  of  Ledgworth,  Jacob  for  the  one-half,  and  his 
two  sisters,  the  other;  and  on  the  death  of  Hester,  Jacob  became 
entitled  to  take  three-fourths,  and  Jemima  one-fourth  of  the  rents 
and  profits  of  it.  After  the  death  of  Jacob,  without  issue,  Ledg- 
worth, thus  encumbered  with  Jemima's  usufructuary  interests,  and 
the  44  acres  of  Plummer's  Pleasure,  together  with  the  one-fourth  of 
a  part  of  that  tract,  which  he  took  as  tenant  in  tail  on  the  death  of 
Beall,  reverted  to  the  heirs  of  the  donor,  who  were  Bichard  B.  B.  the 
intestate  of  the  complainant,  and  Jemima,  one  of  the  defendants ; 
consequently,  upon  the  death  of  Jacob,  the  late  Bichard  B.  B.  claim 
commenced  for  the  rents  and  profits,  arising  out  of  his  share  of  the 
lands  which  had  thus  descended  to  him,  as  one  of  the  heirs  of  his 
grandfather,  and  which  were  withheld  from  him  by  the  defendants, 
Wells  and  wife.  These  claims,  as  relates  to  Ledgworth,  are  not  con- 
tested, but  as  to  Plummer's  Pleasure,  they  are  opposed  by  the  de- 
fendants, Wells  and  wife,  on  the  ground  that  the  late  John  W*  B* 
had,  in  fact,  no  more  than  a  mere  equitable  interest  in  that  tract  of* 
land.  That  afler  his  death,  Jacob  paid  for  it,  and  obtained  a  con- 
veyance of  the  legal  title  to  himself,  and  that  too,  with  the  knowledge 
of  those  under  whom  the  complainant  claims,  and  after  they  had 
actually  received  their  distributive  shares  of  the  personal  estate  of 
the  late  John,  which  they  ought  to  have  applied,  or  have  suffered  to 
be  applied,  in  satisfaction  of  the  purchase  money  then  due  for  this 
tract  of  land.  But  the  deed  under  which  Jacob  claims,  recites,  that 
the  legal  estate  in  the  tract  called  Plummer's  Pleasure,  had  been 
previously  conveyed    to  his  father,  the  late  John  W.  B.  and  Basil 
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Beall;  and  it  also  ♦  appears,  that  the  late  John  W.  B.  and  his  ^gmm 
son  Richard  W.  B.  had  held  undisturbed  possession  of  this  ^"^ 
tract  of  land  for  upwards  of  twenty  years,  which  of  itself  constituteA 
sufficient  evidence  of  a  legal  title  against  every  one.  But  in  ad- 
dition to  all  this,  it  appears  that  Jacob  W.  B.  distinctly,  and  solemnly 
by  his  acts,  elected  to  take  and  hold  this  land  under  the  will,  and  as 
the  devisee  of  his  lather,  the  late  John  W.  B.;  thus  virtually  re- 
oogDizing  a  complete  legal  estate  to  have  been  in  him,  and  conse- 
quently, neither  Jacob,  nor  any  one  claiming  under  him,  can  now  be 
permitted  to  question  or  invalidate  the  legality  of  the  title  of  the 
testator  John  W.  B.,  in  any  manner  whatever.  1  Swans.  394,  429, 
433.  But  Jacob  W.  B.  by  his  meddling  and  officious  payment  of  the 
purchase  money,  as  is  alleged,  surely  cannot  be  allowed  thus  to  form 
for  himself,  and  those  who  claim  under  him,  any  ground  of  equity, 
whereon,  in  any  way,  to  resist  the  claim  of  the  complainant.  Prin. 
Eq.  134.  As  to  the  Statute  of  Limitations  which  has  been  relied  on 
ae  a  bar,  by  Wells  and  wife,  the  infancy  of  the  complainant's  tes- 
tator is  a  sufficient  answer  to  that. 

It  appearing  by  the  proceedings,  and  having  been  admitted  in  the 
argument,  that  William  Wells,  the  executor  of  the  late  Jac^b  W.  B. 
had  accounted  for  the  whole  of  the  testator's  personal  estate  which 
tame  to  his  hands,  and  that  he  had  paid  or  delivered  over  the  sur- 
plus, to  the  defendants,  Wells  and  wife,  no  relief  is  asked  against 
him.  But  the  other  defendants.  Wells  and  wife,  will  be  held  ac- 
oountable  for  the  rents  and  profits  of  so  mtich  of  Plummer's  Pleasure, 
as  the  complainants'  intestate  was  entitled  to,  which  accrued  and 
were  received  by  Jacob  in  his  life-time,  in  respect  of  the  assets, 
which  they  derive  from  him.  Whereupon,  it  is  on  this  29th  Decem- 
ber, 1827,  adjudged,  ordered,  and  decreed,  &c. 

From  this  decree,  Wells  and  wife  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  0.  J.,  Eable,  Mabtin, 
Stephen,  and  Aboheb,  JJ. 

*  Key  and  Johnson^  for  the  appellants,  cited  Newton  vs.  Oriffithj 
I  H.  ds  O.  Ill,  and  insisted,  that  this  objection  to  an  allowance 
for  the  rents  and  profits  of  those  parcels  of  land  might  be  made, 
although  there  was  no  exception  to  the  report  of  the  auditor, 
on  the  ground  of  want  of  title  in  the  complainant.  The  Act  of  1825, 
ch.  117,  does  not  preclude  the  appellant's  right  to  make  any  ques- 
tion raised  by  the  pleadings;  and  the  answer  in  this  case,  by  refer- 
ring to  the  wills  for  the  rights  of  the  parties,  presents  the  question 
of  what  are  those  rights. 

*  Moffrt^er^  for  the  appellee.  467 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  There  is  nothing 
in  the  peculiar  exceptions  filed  to  the  auditor's  report,  which  prevents 
this  Court  from  examining  the  rights  of  the  parties,  in  relation  to  the 
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rents  and  profits  of  any  of  the  lands  mentioned  in  the  bill.  The 
answer  denies  the  right  to  rents  and  profits,  and  it  conld  not  be 
necessary  to  frame  the  exceptions  in  such  a  manner,  as  would  deny 
rights,  which  are  put  in  issue  by  the  pleadings. 

The  case  of  Newton  vs.  Oriffithy  1  H.  ds  0.  Ill,  is  conclusive  to 
show,  that  although  an  estate  tail  was  devised  in  Ledgworth,  and  44 
acres  of  Plummer's  Pleasure,  to  Jacob  W.  Brashears,  yet  that  he  vir> 
tually  took  an  estate  in  fee ;  and  by  tl\e  case  of  PumeWs  Lessee  vs. 
Bid^y  decided  on  the  Eastern  Shore,  the  remainder  limited  to  take 
effect  after  the  determination  of  the  estate  tail  is  inoperative.  The 
same  doctrines  settle  the  question,  as  to  the  estate  to  which  Richard 
W.  Brashears  and  Beall  Brashears,  took  under  the  will  of  John  W. 
Brashears.  They  were  tenants  in  common,  in  fee,  of  the  residue  of 
Plummer's  Pleasure,  not  devised  to  Jacob  W.  Brashears.  Upon  the 
death  of  Beall  Brashears,  his  moiety  of  Plummer's  Pleasure  de- 
scended to  Jacob  W.  B.,  Eichard  B.,  Hester  B.,  and  Jemima  B. 
-  ^  •  We  perceive  nothing  in  the  facts  disclosed  which  ought 
"•^^  to  prevent  the  rents  and  profits  from  being  decreed  to  the 
complainant  below,  according  to  his  interests  in  the  lands. 

During  the  period  which  elapsed  from  the  death  of  Richard  W. 
Brashears,  till  the  death  of  Jacob  W.  Brashears,  the  complainants' 
intestate  was  entitled  to  one-half  the  profits  of  the  residue  of  Plum- 
mer's Pleasure,  which  was  not  devised  by  the  will  of  John  W.  Bra- 
shears to  Jacob,  and  in  addition  to  this,  was  entitled,  as  the  repre- 
sentative of  his  father  Richard,  in  consequence  of  the  death  of  BesUl 
Brashears,  to  one-sixth  of  the  profits  of  said  residue ;  for  at  the  death 
of  Beall  Brashears,  his  right  in  a  moiety  of  the  residue  descended,  to 
Jacob,  Richard,  and  Jemima  Brashears ;  Hester  Brashears  having 
died  in  1802,  before  the  right  of  the  complainants'  intestate  accrued. 
By  the  will  of  Jacob  W.  Brashears,  all  his  interest  in  the  lands  was 
devised  to  Jemima,  one  of  the  appellants;  consequently,  after  the 
death  of  Jacob,  the  interest  of  the  appellee's  intestate  remained  the 
same  as  it  was  before  his  death. 

The  decree  of  the  Chancellor  is  reversed,  with  costs  to  the  appel- 
lants in  this  Court,  and  this  Court  will  direct  the  auditor  of  the  Court 
of  Chancery  to  audit  the  account,  according  to  the  principles  of  this 
decree,  and  will  direct  the  costs  of  the  audit  to  be  taxed  as  the  costa 
in  this  Court.  Decree  reversed. 


Wells  et  ux.  vs.  O.  Beall  et  ux. — 1830. 

The  Court  of  Chancery  has  jurisdiction  to  decree  dower,  and  rents  and 
profits,  to  the  widow,  from  the  death  of  her  husband,  (a) 

Where  dower  is  claimed  at  common  law,  and  the  husband  ^s  title  to  the  land 
is  controverted,  it  must  be  made  out  at  law;  but  it  will  not  therefore 


(a)  Approved  in  OoodJbum  vs.  Stevens^  1  lid.  Ch.  440. 
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follow,  that  a  bill  in  Chancerj  for  its  recoveiy  is  to  be  dismisBed,  because 
the  right  to  dower  is  denied.    The  Chancellor  should  in  such  case  retain 
the  bill  for  a  reasonable  time,  until  the  right  at  law  is  established,  (b) 
The  Statute  of  Limitations  is  no  bar  in  equity  to  a  widow  ^s  claim  for  dower, 
or  the  rents  and  profits  thereof.    Per  Bland,  Chan. 

•  Appeal,  from  the  Court  of  Chancery.  The  bill  which  was  ^^^ 
filed  in  this  case  by  the  appellees,  OthoB.  Beall  and  Mary  his  ^"W 
wife,  on  the  10th  of  December,  1825,  against  William  Wells  of  George, 
and  Jemima  his  wife,  the  present  appellants,  and  William  Wells, 
executor  of  Jacob  W.  Brashears,  stated,  that  some  time  in  the  year 
1797,  a  certain  John  W.  Brashears  of  Prince  George  County  died, 
leaving  five  children ;  one'of  whom,  Bichard  W.  Brashears,  the  former 
hasband  of  the  complainant  Mary,  died  in  the  year  1806,  intestate, 
leaving  a  son,  since  deceased.  That  the  said  John  W.  Brashears, 
by  a  duly  executed  wiU,  (a  copy  of  which  the  complainants  exhibit,) 
devised  to  the  aforesaid  Jacob  W.  Brashears,  (one  of  his  sons  in 
tail,)  44  acres  of  a  tract  of  land  called  Plummer's  Pleasure,  and  also 
by  the  said  will,  devised  the  residue  of  the  said  tract  in  tail,  to  be 
equally  divided  between  the  said  Bichard  W.  B.  and  Beall  B. 
(another  son,)  with  cross  remainders,  to  the  survivor,  and  the  afore- 
said Jacob  W.  B.  That  Beall  B.  died  in  the  year  1801,  without  issue, 
and  without  altering  the  estate  so  devised  to  him,  whereby  the  afore- 
said Bichard  W.  B.  became  entitled  to  three- fourths  of  the  residue  of 
the  said  land,  and  that  upon  his  death,  his  widow,  the  complainant 
Mary,  (afterwards  married  to  the  other  complainant  Otho  B.  Beall,) 
became  entitled  to  one-thii*d  of  the  rents  and  profits  thereof.  That 
at  the  death  of  Bichard  W.  B.  in  1806,  the  said  lands  were  undivided, 
and  they  have  continued  since  in  the  possession  and  use  of  Jacob  W. 
B.  who  has  received  all  the  rents  and  profits  of  the  same,  promising 
to  account  to  complainant  Mary,  for  her  dower  right  therein,  but 
Dever  doing  so.  That  the  said  Jacob  W.  B.  died  in  the  year  1816, 
devising  and  bequeathing  his  whole  estate  to  Jemima,  (one  of  the 
appellants,)  since  intermarried  with  the  other  appellant,  William 
Wells  of  George,  and  appointing  William  Wells,  the  other  defendant, 
his  executor.  That  since  the  death  of  Jacob  W.  B.,  Wells  and  wife 
have  had  possession  of  the  aforesaid  land,  and  have  received  to  their 
own  use  the  rents  and  profits  of  the  same,  ♦  promising  to 
acconnt,  &c.  as  the  said  Jacob  W.  B.  had  done  before  them.  ^  •  W 
Prayer,  that  William  Wells,  the  executor  of  Brashears,  may  be 
decreed  to  account  with,  and  pay  to  the  complainants,  the  rents  and 
profits  which  accrued  to  complainant  Mary,  in  the  life-time  of  his 
testator,  and  that  the  appellants  (Wells  and  wifie,)  may  be  compelled 
to  do  the  same,  in  reference  to  the  rents,  &c.  accrued  since,  and  for 
general  relief. 

(b)  Cited  in  Spongier  vs.  Stonier,  1  Md.  Ch.  37;  Boone  vs.  Boone,  8  lb.  498; 
Campbell  vs.  Lowe,  9  Md.  508;  Cotvman  vs.  Colquhoun,  60  Md.  188. 
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The  answer  of  Wells  and  wife,  admits,  that  John  W.  Brashears^ 
died  in  1797,  leaving  five  children,  of  whom  Bichard  W.,  the  former 
husband  of  complainant  Mary,  was  one.  That  he  died,  in  the  year 
1806,  intestate,  leaving  an  only  sou.  They  further  admit  that  John 
W.  B.  made  such  a  devise  of  the  tract  of  land  called  Plummer's 
Pleasure  as  the  bill  charges,  and  that  Beall  B.  died  in  the  year  1801^ 
without  altering  the  nature  of  the  estate  created  in  him  by  the  said 
devise  of  John  W.  B.  But  they  expressly  deny  that  Bichard  W.  B. 
the  former  husband  of  the  complainant  had,  or  could  have,  any  title 
to  the  land  so  devised  to  him  by  John  W.  B.  because  the  said  John 
W.  B.  had  not  himself  any  title  therein.  They  admit  that  John  W. 
B.  in  his  life-time,  contracted  for  the  purchase  of  said  land,  but  they 
deny  that  he  ever  paid  any  part  of  the  purchase  money  for  the  same ; 
and  they  allege,  that  afler  his  death,  Jacob  W.  B.  made  a  new  con- 
tract for  the  purchase  of  said  land,  and  paid  the  entire  purchase 
money  out  of  his  own  private  funds,  taking  a  dcied  to  himself  for  the 
same.  They  likewise  admit,  that  from  the  death  of  Bichard  W.  B. 
the  said  land  has  been  held  and  used  by  Jaeob  W,  and  themselves, 
but  they  deny  that  either  of  them  ever  promised  to  account  to  the 
complainants,  or  either  of  them,  for  any  portion  of  the  rents  and  pro- 
fits. They  insist  that  Jacob  W.  B.  was  the  rightful  owner  and  occu- 
pier of  said  lands,  and  they  exhibit  and  make  the  will  of  Jacob  a  part 
of  their  answer,  by  which  he  bequeaths  and  devises  the  whole  of  hia 
estate  to  the  defendant  Jemima  in  fee  tail  general,  and  therefore 
they  are  not  accountable  to  any  person,  for  the  rents  and  issues  of 
^  *  ^^^  lands  in  question.  Tliey  admit  that  Jacob  died  in  1816, 
^  •  *   as  charged. 

The  answer  of  William  Wells,  the  executor  of  Jacob,  admits  that 
he  wfis  constituted  and  qualified  as  his  executor,  but  he  alleged  and 
proved  that  he  had  settled  the  estate,  and  paid  over  the  residue,  to 
the  defendant  Jemima  and  her  husband  William  Wells  of  George, 
and  the  bill  was  dismissed  as  to  him,  without  any  opposition  from 
the  complainant's  solicitor. 

A  commission  issued,  and  proof  was  taken,  among  other  things, 
in  relation  to  the  value  of  the  rents  of  the  land  in  controversy. — ^The 
opinion  of  the  Court  of  Appeals  however,  renders  a  recapitulation  of 
the  proof  wholly  unnecessary. 

At  December  Term,  1827,  Bland,  C.  passed  the  following  decree : 
This  case  has  been  intimately  associated,  and  in  some  respects 
blended  with  the  case  of  Otho  B.  Beall,  administrator  of  the  late 
Bichard  B.  Brasheara,  against  William  Wells  and  others.  The  two 
cases  were  argued  together,  and  admitted  to  depend  upon  the  same 
principles,  to  a  certain  extent.  I  therefore  took  up,  and  considered 
the  case  instituted  by  Otho  B.  Beall,  as  administmtor,  and  have  de- 
cided it  first,  because  it  manifestly  involved  every  material  principle 
of  this  case,  and  more. 
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This  snit  has  been  institated  to  recover  the  rents  aud  profits  of  the 
dower,  to  which  it  is  alleged  the  complainant  Mary  was  entitled,  in 
a  portion  of  the  land  called  Plummer's  Pleasure;  and  her  claim  is 
opposed  upon  two  groands.  First,  that  her  former  hasband  Bichard 
W.  B.  had  during  the  coverture,  no  more  than  a  mere  equitable  in- 
terest of  which  she  is  not  dowable,  and  secondly',  the  lapse  of  time, 
and  the  Statute  of  Limitations,  is  relied  on  as  a  bar.  But  as  I  have 
already  explained  and  decided  in  the  case  of  Beall  (m  Administrator 
V8.  Wells  and  othersy  the  late  Bichard  W.  B.  the  former  husband  of 
the  complainant  Mary,  had,  during  the  coverture  actual  possession, 
and  a  good,  legal  title,  *  and  died  seized  of  three-fourths  of  ^,^0 
that  portion  of  Plummer's  Pleasure,  which  had  been  devised  ^  * '^ 
to  him  and  his  brother  Beall  in  tail,  by  their  father  the  late  John  W. 
B.  and  oooseqnently  she  was  entitled  to  dower  of  that  land.  And 
with  regard  to  the  Statute  of  Limitations  I  have  formerly  decided,, 
that  it  constitutes  no  bar,  and  does  not  in  equity,  apply  to  a  widow's 
daim  of  dower,  or  the  rents  and  profits  thereof,  Oliver  vs.  Bichof^^d- 
nm,  9  Ves.  222.  Whereupon  it  is  on  this  29th  day  of  December,  ad- 
judged, ordered  aud  decreed,  &c. 

From  this  decree  the  appellants  Wells  and  wife,  appealed  to  the 
Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Mabtin, 
Stephen,  and  Abcheb,  J  J. 

Key  and  Johnson^  for  the  appellants.  The  objection  to  the  want  of 
joriBdiction  in  the  Court,  is  open  to  us,  notwithstanding  the  answer. 
In  fact  the  question  could  not  arise  until  the  answer  is  filed,  as  it  is 
not  until  then  that  the  Court  can  know,  that  the  title  to  dower  will 
be  disputed.  A  demurrer  to  a  bill  like  the  present,  would  admit 
the  seisin  of  the  husband,,  and  of  course  the  *  right  to  dower  my^^ 
would  follow.  As  a  general  rule,  it  is  admitted  that  in  refer-  ^  '  ^ 
ence  to  dower,  Courts  of  law  and  equity,  have  a  concurrent  jurisdic- 
tion ;  but  when  the  facts  upon  which  the  claim  rests,  are  contro- 
verted, the  title  must  be  established  at  law,  before  Chancery  can 
grant  relief.  Herbert  vs.  Wren^  7  Cranch^  370 ;  Mundy  vs.  Mundy^  2 
Ves.  Jr.  122 ;  4  Kenfs  Com.  70 ;  Jeremy'* s  Equity ^  305 ;  1  Johns,  Ch. 
Rep.  Ill ;  Philips  vs.  Green,  3  lb.  302;  Swaine  vs.  Ferine,  5  lb.  482  f 
D'Arcy^vs.  Wake,  2  Sch.  dt  Lef.  391 ;  Coop.  Eq.  134, 135 ;  Mundy  vs. 
Mundy,  4  Brow.  Ch.  294. 

Magruder,  for  the  appellees.  1.  The  bill  filed  in  this  case,  tvould  have 
authorized  a  decree  for  profits,  and  an  assignment  of  dower  also. 
Chalmers  vs.  Chambers,  6  H.  di;  J.  29. 

2.  If  when  the  right  to  dower  is  contested  by  the  answer,  it  must 
be  established  at  law  before  Chancery  can  relieve,  it  does  not  follow^ 
that  the  bill  is  to  be  dismissed.  It  must  be  retained  until  the  right 
is  ascertained.  But  suppose  the  objection  to  be  a  valid  one,  it  should 
have  been  presented  by  demurrer  or  plea.    After  answer,  it  cannot 
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be  insisted  on.  Mitf.  109,  110;  Herbert  vs.  Wren^  7  Cranohj  370;  2 
Johns.  Ch.  Cases,  339;  1  Fonb.  19;  2  ^g.  0.  Abr.  382,  383,  no<6  (0;) 
Jeremy^ s  Eq.  295;  Diamond  vs.  BillingsUa,  2  H.  £  O.  273;  JfiivMfy  vs. 
Mundy,  2  F6S.  Jr.  122;  Mundy  vs.  Mundy,  4  ^ro.  0^.  0.  295;  OoA^e 
l4^.  36,  (£;)  1  Madd.  Ch.  P.  97.  Upon  the  question  of  limitations, 
he  referred  to  Oliver  vs.  Richardson,  9  Fe^.  222;  1  Madd.  Ch.  P.  197; 
Swaine  vs.  Ferine,  5  Johns.  Ch.  488. 

Abcheb,  J.  delivered  the  opinion  of  the  Ooart.  The  jorisdiction 
of  the  Court  of  Chancery  to  decree  dower,  and  rents  and  profits,  to  a 
widow  from  the  death  of  her  husband,  seems  to  be  well  settled.  Swaine 
vs.  Ferine^  5  Johns.  Ch.  B.  488,  and  the  cases  there  referred  to.  It 
A  ^A  *PP®*^  ^  ^  *  equally  clear,  that  where  dower  is  claimed  at 
^'^  common  law,  and  the  husband's  title  to  the  land  is  contro- 
verted, it  must  be  made  out  at  law.  M'lbndy'^^.  Mundy,  4  Brawn, 
295 ;  Mundy  vs.  Mundy,  2  Ves.  Jr.  122. 

But  it  will  not  follow,  because  the  right  to  dower  is  denied  by  the 
respondents,  that  the  complainant's  bill  is  to  be  dismissed.  The 
Chancellor  should  retain  the  bill  for  a  reasonable  time,  until  the  right 
at  law  is  established.     Curtis  vs.  Curtis,  2  Bro^Dn  Ch.  Bep.  619. 

The  decree  of  the  Chancellor  is  reversed,  and  this  Court  will  re- 
mand  the  cause  to  the  Chancery  Court,  that  such  order  may  be  there 
taken,  as  is  prescribed  by  this  decree. 

Decreed,  that  the  decree  of.  the  Chancery  Court,  in  this  case,  be, 
and  the  same  is  hereby  reversed,  with  costs  to  the  appellants  in  this 
Court,  and  it  is  further  adjudged,  ordered,  and  decreed,  that  the 
record  in  this  case,  and  all  the  proceedings  therein,  be  remanded  to 
the  High  Court  of  Chancery,  and  that  the  said  Court  retain  the  bill, 
for  such  time  as  the  Chancellor  may  think,  under  all  circumstanoes, 
reasonable,  to  enable  the  female  complainant's  title  to  the  dower 
claimed  by  her  in  s^id  bill,  to  be  established  at  law,  and  that  in  the 
event  of  the  said  complainant's  title  to  dower,  being  established  in 
her  favor  at  law,  within  the  time  aforesaid,  that  then,  the  said  Court 
of  Chancery  do  pass  such  a  decree  in  the  premises,  as  it  might  have 
done,  had  said  title  to  dower  not  been  controverted ;  otherwise  that 
the  Chancellor  pass  a  decree  in  the  premises,  dismissing  the  com- 
plainant's bill  with  costs.  Decree  reversed. 


475    •  Pbioe's  Adm'r  vs.  Tyson's  Adm'rs. — June,  1830. 

Under  the  11th  section  of  the  Act  of  1785,  ch.  80,  it  is  the  duty  of  the  Court 
to  continue  a  cause  standing  under  a  rule  of  reference,  until  an  award 
is  returned.  The  death  of  both  parties,  while  it  remains  under  that 
rule«  does  not  abate  the  action,  (a) 


(a)  See  Rev.  Code,  Art.  67,  X,  sec.  3;  Turner  vs.  Maddox,  8  Gill,  190. 
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When  the  parties  to  a  cause,  standing  under  the  rule  of  reference,  die  before 
an  award  returned,  and  there  is  ground  to  warrant  the  County  Ck)urt  in 
reinstating  the  cause  upon  the  trial  docket,  the  regular  course  is  to  move 
for  its  reinstatement  in  the  name  of  the  original  parties;  when  that  is 
ordered,  their  death  should  next  be  suggested,  then  their  representa- 
tives summoned  to  appear,  and  upon  their  appearance,  the  cause  pro- 
ceeds as  in  other  cases. 

Where  one  of  the  arbitrators  appointed  under  a  rule  of  Ck>urt,  had  removed 
from  the  State,  and  many  years  had  elapsed  since  his  appointment,  with- 
out an  award  being  returned,  the  Court  on  motion  reinstated  the  cause. 

Per  Harfobd  County  Couht. 

Appeal,  from  Harford  County  Court.  This  was  an  action  of 
assompsit,  bronght  in  Baltimore  County  Court  on  the  16th  of  Sep- 
tember, 1815,  in  the  name  of  John  Price,  (the  appellant's  intestate,) 
against  Nathan  Tyson,  (the  appellee's  intestate,)  and  on  the  sugges- 
tion, &c.  of  the  defendant,  was  transferred  to  Harford  County  Court, 
to  March  Term,  1817.  At  August  Term,  1817,  the  whole  matter  in 
dispute  between  the  parties  was  by  consent,  referred  to  Lemuel 
Taylor  and  Robert  Barry,  in  the  usual  manner.  The  cause  was  con- 
tinaed  on  the  i-eference  docket,  until  March  Term,  1823,  when  the 
defendant  suggested  the  death  of  the  plaintiff,  and  William  Price, 
(the  appellant,)  appeared  as  administrator  of  the  deceased,  to  pros- 
ecute of  and  upon  the  premises,  &c.  At  August  Term,  1823,  the 
plaintiff  suggested  the  death  of  the  defendant,  and  leave  was  given 
to  issue  a  summons,  to  be  directed  to  the  executor  or  administrator 
of  the  defendant  to  appear,  &c.  This  leave  was  again  given  at  the 
next,  and  at  the  succeeding  terms,  until  March  Term,  1825,  when  a 
summons  issned  to  Mary  Tyson,  Isaac  Tyson,  and  Moses  Sheppard, 
the  appellees,  as  administrators  of  Nathan  Tyson,  to  appear,  &c.  at 
the  next  term.  At  August  Term,  1825,  the  appellees  being  sum- 
moned, appeared,  •Ac.  At  March  Term,  1826,  no  award  ^,y^ 
having  been  returned,  and  the  cause  having  been  still  con-  ^*^ 
tinned  on  the  reference  docket,  the  plaintiff  prayed  that  the  refer- 
ence to  the  arbitrators  might  be  stricken  out,  and  the  cause  rein- 
stated, suggesting  in  his  petition,  that  Lemuel  Taylor,  one  of  the 
arbitrators,  had  long  since  removed  from  the  State.  The  Court 
struck  out  the  reference,  and  reinstated  the  cause.  The  plaintiff 
then  filed  his  declaration  containing  sundry  counts,  charging  that 
Nathan  Tyson,  in  his  life-time,  to  wit,  on  the  1st  of  June,  1815,  was 
indebted  to  John  Price,  in  his  life-time,  in  the  sum  of  ¥13,000,  for  the 
freight,  hire  and  charter  of  a  certain  schooner  or  vessel  called  the 
Eataw,  whereof  the  said  John  was  owner,  for  the  performance  of  a 
voyage  from  the  port  of  Baltimore  to  the  Island  of  St.  Bartholomews, 
&i*.  A  mie  was  lai4  on  the  defendants  to  plead,  for  which  purpose 
they  imparled  until  the  next  term.  At  the  next  term,  (August, 
1820,)  the  defendants  moved  the  Court  to  correct  the  docket  entries, 
alleging  that  it  appeared  by  those  entries  that  the  defendant  ap- 

19  2  a.  &  J. 
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peared  iu  Court  at  March  Term,  1823,  and  suggested  the  death  of 
the  plaintiff,  when  in  fact  the  defendant  was  not  alive  at  the  time 
the  said  suggestion  was  made,  and  it  was  made  by  John  Scott, 
Esquire,  who  was  counsel  for  the  plaintiff,  and  made  the  suggestion 
at  the  special  instance  of  the  now  plaintiff.  Affidavits  were  filed, 
stating  that  Nathan  T3'son  died  before  March  Term,  1823,  of  Harford 
County  Court;  that  John  Scott,  Esquire,  informed  the  deponents, 
that  the  suggestion  of  the  death  of  John  Price,  the  original  plaintiff, 
was  made  by  him,  acting  on  behalf  of  William  Price,  as  administra- 
tor of  the  said  John.  The  Court  refused  to  have  the  docket  entries 
amended.  Tbe  defendants  then  pleaded,  '^  that  after  this  action  was 
instituted,  and  while  the  same  was  pending,  to  wit,  on  the  15th  of 
March,  1819,  Nathan  Tyson,  the  original  defendant  therein,  died ; 
and  that  afterwards,  and  before  any  suggestion  of  the  death  of  the 
said  Nathan  was  made  to  this  Court,  to  wit,  on  the  14th  of  October, 
1821,  John  Price,  the  onginal  plaintiff  herein,  died ;  and  this  the 
defendants  are  ready  to  verify.  Wherefore  they  pray  judgment  of 
the  writ  and  declaration  aforesaid,  and  that  the  same  may  be 
quashed,"  &c.  This  plea  was  supported  by  affidavit.  The  plaintiff 
demurred  to  the  plea,  to  which  there  was  a  joinder  in  demurrer. 
Tbe  County  Court  overruled  the  demurrer,  and  gave  judgment  for 
the  defendants,  with  costs.  From  which  judgment  the  plaintiff  ap- 
pealed to  this  Court. 

The  cause  was  argued  before  Eable,  Mabtin,  and  Dorset,  JJ. 

GtM,  for  the  appellant,  cited  People  vs.  Utica  Insurance  Company^ 
15  Johns.  380;  6  Boo,  Ah.  Stat.  382,  387,  391,  392;  6  IT.  <j&  J.  388;  1 
Chit  Plea.  307,  308;  1  Tidd.  418 ;  Stev.  on  Plea.  90, 91, 93,  393;  Bank 
of  Somerset  vs.  Whittington,  5  H.  dt  J.  490;  1  Ba,con,  26,  27. 

Oicynn^  for  the  appellees,  •cited  3  Saun.  209  &,  no.; 6  H.  & 
***-*  J.  388 ;  Act  of  1788,  ch.  80,  sec.  11. 

Earle,  J.  delivered  the  opinion  of  the  Court.  Harford  County 
Court  decided  this  case  against  the  plaintiff  below,  on  a  general  de> 
murrerto  a  plea  in  abatement,  and,  in  our  opinion,  decided  it  erro- 
neously. The  Court  went  upon  the  ground,  that  both  the  plaintiff 
and  defendant  being  dead,  at  the  time  of  the  suggestion,  parties 
could  not  be  made  under  the  Act  of  1785,  ch.  80. 

We  think  the  parties  were  properly  made,  notwithstanding  this 
circumstance,  although  the  time  of  making  them  was  not  strictly 
regular.  The  cause  stood  in  the  name  of  John  Price,  against  Nathan 
Tyson,  and  had  been  referred  by  consent  of  parties,  and  rule  of  Court, 
and  long  continued  on  the  reference  docket,  waiting  the  return  of 
the  award,  bei'ore  the  first  suggestion  was  made.  It  was  made  at 
March  Term,  1823,  while  the  case  was  still  depending  on  the  refer- 
ence docket  of  the  Court,  and  this  is  the  irregularity  which  we  should 
not  have  sanctioned.    The  11th  section  of  the  Act  is  positive,  that  a 
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case  referred,  shall  be  continued,  nntil  an  award  is  returned,  and  a 
suggestion  that  might  have  led  to  a  discontinuance  of  this  suit,  and 
which  actually  led  to  making  new  parties  to  it,  was  out  of  time,  and 
should  not  have  been  allowed.  The  case  ought  to  have  been  rein- 
stated in  the  name  of  the  original  parties,  and  the  suggestion  of  the 
defendant's  death,  then  made  by  the  administrator  of  the  plaintiff. 

Judgment  reversed^  and  procedendo  awarded. 


Hamilton  vs.  Wabfield. — June,  1830. 

H.  chartered  his  vessel  to  W.  for  a  voyage  to  be  made  at  aDd  from  B.  to  anj 
port  or  ports  in  the  West  Indies,  &c.  and  back  to  B.  where  the  vessel 
was  to  be  discharged,  the  dangers  of  the  seas  excepted;  there  was  the 
usual  covenant  of  seaworthiness  on,  and  during  the  voyage  in  the 
charter  party  W.  agreed  to  pay  a  certain  sum  for  each  and  every  month, 
and  so  in  proportion  for  a  less  time,  as  the  vessel  should  be  continued 
on  the  voyage — in  ten  days  *  after  her  return  to  B.  or  upon  hear-  ^a  ^q 
ing  of  her  loss;  and  also  agreed,  at  his  cost,  to  victual  and  man  4^«» 
the  vessel,  and  pay  all  port  charges  during  the  voyage.  Held^  that  this 
constituted  a  charter  for  one  voyage,  to  commence  at  B.  and  terminate 
on  the  return  of  the  vessel— that  pro  rata  freight  was  only  due  upon  a 
loss  proceeding  from  the  dangers  of  the  seas, — that  the  contract  was  an 
indivisible  one, — and  the  return  of  the  vessel  to  B.  a  condition  precedent 
to  the  payment  of  freight. 

Appeal,  from  Baltimore  County  Court.  This  was  an  action  of 
covenant  upon  a  charter  party  of  affreightment  entered  into  on  the 
27th  July,  1822,  between  the  plaintiff;  now  appellant,  agent  of  the 
owner  of  the  schooner  Independence,  and  the  defendant,  the  appel- 
lee, freighter  of  the  said  schooner.  The  said  schooner  was  freighted 
by  the  defendant,  at  and  from  Baltimore,  to  any  port  or  ports  in  the 
West  Indies,  Spanish  Main,  or  ports  in  the  Gulf  of  Mexico,  at  the 
option  of  the  freighter,  and  back  to  Baltimore,  where  the  said 
schooner  was  to  be  discharged,  the  dangers  of  the  seas  excepted. 
The  plaintiff  covenanted  with  the  defendant,  that  the  schooner,  on 
and  during  the  voyage,  should  be  tight,  staunch  and  strong,  &c. 
That  the  defendant  might  load  and  put  on  board,  and  unload  and 
take  from  the  schooner,  full  loading,  of  such  goods,  &c.  as  he  should 
think  proper — contraband  goods  excepted.  In  consideration  of 
which  the  defendant  agreed  to  pay  to  the  plaintiff  in  full  for  the 
freight  or  hire  of  the  schooner,  the  sum  of  8200  for  each  and  every 
month,  and  so  in  proportion  for  a  less  time,  as  the  schooner  should 
be.continued  on  the  said  voyage,  in  ten  days  after  her  return  to 
Baltimore,  or  upon  hearing  of  her  loss;  and  the  said  defendant  did 
also  agree,  at  his  cost  and  expense,  to  victual  and  man  the  said 
schooner,  and  pay  all  port  cbarges  and  pilotage  during  said  voyage, 
and  to  deliver  said  schooner,  on  her  return  to  Baltimore  to  the  said 
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plaintiff  or  his  order,  and  also  to  keep  her  insured.    It  was  also 
covenanted,  that  in  all  cases  the  period  of  time  for  the  hire  of  the 
said  vessel  was  to  commence  on  the  8th  of  August,  1822,  Hnd  end  on 
the  day  of  delivery  of  the  vessel  at  Baltimore  to  the  agent,  or  in  the 
event  of  her  total  loss,  upon  the  day  on  which  she  should  •  be 
^^^  last  heard  of.     The  declaration,  after  stating  the  charter 
party,  the  loading  and  sailing  of  the  vessel  from  the  port  of  Balti- 
more for  the  port  of  Chagres,  on  the  Spanish  Main ;  and  that  from 
and  after  the  8th  of  August,  1822,  the  defendant  had  and  employed 
the  said  schooner  in  his  service  for  the  space  of  six  months,  and 
until  the  said  schooner  was  lost.    That  the  said  schooner  was  lost 
while  in  the  service  and  employment  of  the  defendant,  during  the 
voyage  mentioned  in  the  charter  party,  on  the  28th  December,  1822, 
at  Chagres,  on  the  Spanish  Main ;  of  which  said  loss  the  defendant 
had  notice  on  the  10th  of  June,  1823.    Averment,  that  the  plaintiff 
had  kept  his  covenant,  &c.  and  that  the  defendant  had  refused  to 
pay  him  the  sum  of  ¥1,200  for  the  freight  or  hire  of  the  said  schooner, 
growing  due  from  the  8th  of  August,  1822,  until  the  loss  of  the 
schooner  at  Chagres,  &c.    As  a  further  breach,  the  plaintiff  averred, 
that  on  the  1st  of  August,  1822,  the  defendant  took  the  said  schooner 
into  his  service — shipped  a  cargo  on  board  of  her,  and  dispatched 
her  from  Baltimore  towards  the  port  of  Chagres,  on  the  Spanish 
Main.    That  the  schooner  afterwards  arrived  at  the  port  of  Chagres, 
and  was  there  unladen  by  the  agents  and  factors  of  the  defendant. 
That  the  defendant,  in  pursuance  of  the  charter  party,  kept  and  re- 
tained the  said  schooner  in  his  service  for  a  long  time,  to  wit,  from 
the  8th  of  August,  in  the  year  last  aforesaid,  until  the  28th  of  De- 
cember, in  the  same  year;  and  afterwards  the  said  schooner  was 
stripped  of  her  sails,  rigging,  &c.  and  abandoned  by  the  crew,  which 
the  defendant  had  put  on  board  for  the  care  and  navigation  thereof. 
Averment,  that  the  schooner  was  left  a  wreck,  and  was  then  and 
there  totally  lost,  and  was  not  further  employed  by  the  defendant. 
Of  all  which  the  defendant  had  notice  before  the  institution  of  this 
suit.    And  after  such  notice  the  defendant  became  liable  to  pay  to 
the  plaintiff  the  sum  of  ¥1^000  for  the  freight  and  hire  of  the  said 
schooner  from  the  8th  of  August,  1822,  until  the  day  of  her  loss,  viz. 
the  28th  of  December  in  the  same  year,  the  day  on  which  she  wa% 
Mf^m   last  heard  ♦  of,  in  the  prosecution  of  the  voyage  aforesaid,  &c. 
*^^   which  said  sum  of  money  the   defendant  had  refused    to 
pay,  &c. 

The  defendant,  after  craving  oyeroi  the  charter  party,  &c.  pleaded, 
1st.  That  the  said  schooner  Independence  was  not,  at  the  commence- 
ment of  the  voyage  aforesaid,  and  was  not,  during  the  said  voyage, 
tight,  staunch  and  strong,  but  was  wholly  rotten,  unsound,  defective 
and  unseaworthy,  whereby,  and  not  by  reason  of  any  of  the  perils  or 
dangers  of  the  seas  in  the  said  charter  party  mentioned,  the  said 
vessel  was  prevented  from  arriving  at  the  port  of  Baltimore  on  her 
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retam  voyage,  &c.  He  pleaded,  2dly,  to  the  second  breach  in  the 
declaration  assigned,  that  the  schooner  Independence,  after  her 
arriyal  at  the  port  of  Ghagres,  and  after  the  delivery  of  the  cargo  on 
the  8th  December,  1822,  was  wholly  rotten,  nnsonnd,  defective  and 
QDseaworthy,  and  was  so  rotten,  unsound,  defective  and  unsea- 
worthy  from  the  commencement  of  her  sailing  on  the  said  voyage, 
and  had  so  continued  during  the  whole  of  the  voyage,  whereby  the 
said  vessel  was  utterly  disabled  and  incompetent  further  to  prose- 
cute the  said  voyage,  and  was  prevented  from  arriving  at  the  port  of 
Baltimore,  on  her  return  voyage,  from  the  causes  aforesaid,  and  not 
by  reason  of  any  of  the  perils  or  dangers  of  the  seas  mentioned  in  the 
charter  party,  &c. 

The  plaintiff  demurred  generally  to  the  first  plea. 

To  the  second  plea  he  replied,  that  the  said  schooner  was  not 
wholly  rotten,  &c.  and  that  she  was  not  prevented  by  unseaworthi* 
ness  existing  at  the  commencement  of  the  voyage,  from  arriving  at 
the  port  of  Baltimore  on  her  return  voyage,  &c. 

The  defendant  joined  in  the  demurrer  to  his  first  plea,  and  de- 
murred generally  to  the  replication  of  the  plaintiff  to  the  second  plea. 
The  plaintiff  joined  in  the  demurrer  to  his  replication  to  the  defen- 
dant's second  plea. 

The  County  Gourt  overruled  the  demurrer  to  the  first  plea,  and 
ruled  good  the  demurrer  to  the  replication  to  the  second  plea,  and 
rendered  judgment  for  the  defendant.  •  From  which  judgment   ^  ^ 
the  plaintiff  appealed  to  the  Gourt  of  Appeals.  "*  ^" 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Mabtin, 
and  Stephen,  J  J. 

OiU^  for  the  appellant,  contended,  that  in  the  construction  of  char- 
ter parties  as  in  other  contracts,  the  intention  of  the  parties  to  be 
collected  from  the  instrument,  was  to  guide  the  Gourt.  In  this  case, 
Hamilton  let  his  vessel  to  Warfield,  to  perform  a  voyage  to  ports  not 
specified  in  the  contract.  Warfield  was  to  man  and  victual  the  ves- 
sel. He  was  to  pay  all  port  charges  and  pilotage  during  the  voyage. 
These  covenants  shew,  that  neither  Hamilton  nor  his  agents,  were  to 
accompany  the  vessel,  as  in  ordinary  cases.  Taking  intention  as 
the  guide,  the  meaning  of  the  covenant  that  the  vessel  was  to  be 
kept  seaworthy  on  and  during  the  voyage,  is  that  Warfield  or  his 
agents  should  do  it,  at  Hamilton's  expense.  The  covenant  for  sea- 
worthiness is  not  a  condition  precedent,  and  if  any  other  construc- 
tion prevails  than  the  one  insisted  upon,  it  is  still  no  answer  to  a 
claim  for  freight,  when  the  voyage  has  been  in  part  performed.  The 
defendant  must  redress  himself  by  his  cross  action.  3  Kent  Com. 
159 ;  Lawes  on  C.  P.  22,  23,  24,  201 ;  Ritchie  vs.  Atkinson^  10  Uastj 
295,  311 ;  EavelocJc  vs.  Oeddes^  lb.  555. 

The  contract  to  pay  the  freight  on  the  return  of  the  vessel,  was 
only  to  fix  the  time  of  payment,  and  not  intended  to  make  her  return 
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a  Gonditiou  precedent  to  the  payment.  The  doctrines  of  condition 
precedent  are  harsh  and  nnjast.  In  this  case  they  would  operate  in- 
equitably.  •There  is  no  rule  more  substautially  just  than 
^^^  that,  which  refers  plaintiff  and  defendant  for  breaches  of 
covenant  after  part  performance  to  their  respective  cross  actions. 
Havelock  vs.  Oeddes,  10  Uast^  567 }  Rallett  vs.  Col.  Ins.  Co.  8  Johns. 
272 ;  Laws  on  C.  P.  162 ;  3  Kent,  157. 

Taney,  (Attorney-General)  for  the  appellee.  1.  The  contract  in 
this  case,  was  not  to  pay  so  much  per  month,  but  was  for  an  entire 
sum,  for  an  entire  voyage  out,  and  back  to  Baltimore ;  Abbot  on  Ship- 
ping, 360,  (Ed.  1828,)  362,  364 ;  10  Petersd.  Abr.  147,  155. 

2.  The  covenant  to  pay  so  much  per  month,  for  the  voyage,  on  the 
return  of  the  vessel,  or  in  ten  days  after  notice  of  loss,  (the  dangers 
of  the  sea  excepted,)  means  a  loss  technically  by  the  dangers  of  the 
sea,  and  a  total  loss.  If  the  loss  results  from  any  other  caaae,  the 
freight  is  not  recoverable;  being  an  entire  voyage,  the  freight  is 
payable  on  two  contingencies;  first,  upon  the  return  of  the  vessel; 
or  secondly,  upon  her  total  loss,  by  the  perils  of  the  sea.  These 
being  conditions  precedent,  (Abbot  on  Shipping,  329,  note  (1,)  {Ed. 
1828,)  to  entitle  the  plaintiff  to  a  pro  rata  freight,  the  loss  mast 
not  only  be  total,  and  irreparable,  but  also  by  the  dangers  of  the 
sea,  unless  caused  by  the  defendant,  or  his  agents.  To  show. the 
meaning  of  a  loss  by  the  perils  of  the  sea,  he  referred  to  5  Petersd, 
378,  379. 

The  plea  to  the  first  breach  laid  in  the  declaration  is,  that  the 
vessel  was  nnseaworthy  at  the  commencement  of  the  voyage,  and 
that  thereby,  the  voyage  was  defeated;  this  plea  the  demurrer 
admits  to  be  true.  In  support  of  it  ♦  he  referretd  to  Abbot^ 
^W  252,  253.  The  question  upon  this  plea  is,  whether  in  the  case 
of  an  entire  voyage,  a  party  can  recover  freight,  who  stipulates  for 
the  seaworthiness  of  his  vessel,  when  he  admits  that  voyage  to  have 
been  defeated  by  unseaworthiness.  In  support  of  the  defendant's 
demurrer  to  the  replication  to  the  second  plea,  he  referred  to,  10 
Petersd.  146,  (note;)  lb.  151. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  It  appears  from 
the  charter  party  relied  on  in  this  case,  that  the  schooner  Indepen- 
dence was  chartered  by  Warfield,  to  perform  a  voyage  at  and  from 
Baltimore,  to  any  port  or  ports,  in  the  West  Indies,  Spanish  Main, 
or  in  the  Gulf  of  Mexico,  and  back  to  Baltimore.  The  intention 
of  the  parties  where  it  can  be  fairly  obtained  from  a  charter  party 
ought  to  prevail  in  its  construction,  and  we  think  it  is  manifest  from 
the  terms  of  the  agreement,  that  this  constituted  but  one  voyage,  to 
commence  at  and  from  Baltimore,  and  to  terminate  on  the  return  of 
the  vessel  to  the  same  place :  It  is  agreed  in  express  terms  that  the 
freight  should  be  ¥200  a  month,  for  the  time  the  vessel  was  perform- 
ing this  voyage,  to  be  paid  in  ten  days  after  her  return  to  Baltimore. 
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We  do  not  take  into  consideration  that  part  of  the  charter  party, 
that  allows  a  pro  rata  freight  for  the  time  the  vessel  was  engaged  in 
the  voyage,  in  case  of  a  total  loss,  because  we  think  it  forms  no  part 
<i(  this  case,  that  relat<es  only  to  a  loss,  proceeding  from  the  dangers 
of  the  sea.  The  cases  referred  to  in  the  argument  to  shew  a  cove- 
nant, that  a  vessel  forthwith  be  made  tight,  staunch,  and  strong,  &c. 
is  not  a  condition  precedent,  and  if  the  freighter  uses  the  vessel  he 
Shalt  be  chargeable  with  freight  pro  rata,  &c.  would  have  great 
weight,  where  the  case  rested  upon  such  a  covenant  alone,  but  in 
this  charter  party  the  stipulations  are,  not  only  that  the  schooner 
on,  and  during  the  said  voyage,  should  be  tight,  &c.  but  also  that 
the  freight  should  be  paid  in  ten  days  after  the  return  of  the  ^^^ 
♦vessel  to  Baltimore.  The  question  then  upon  which  this  case  ^^^ 
depends,  and  upon  which  it  must  be  decided,  is,  whether  under  this 
charter  party,  the  return  of  the  Independence  back  to  Baltimore  is 
a  condition  precedent  to  the  payment  of  freight  Y  Upon  examining 
the  English  authorities,  many  nice,  and  almost  imperceptible  distinc- 
tions, may  be  found  upon  the  doctrine  of  freight  pro  rata  itineru^ 
bat  it  seems  to  be  settled,  that  where  freight  is  to  be  paid  after  the 
return  of  the  vessel  from  her  destined  voyage,  her  return  is  a  condi- 
tion precedent,  and  no  freight  is  demandable,  until  that  condition  is 
performed.  Here  is  a  contract  between  the  parties,  in  writing,  under 
seal,  and  the  terms  of  their  agreement  expressed  in  plain  and  un- 
auibignons  language.  It  cannot,  we  think,  be  doubted,  that  it  was 
the  clear  intention  of  the  contracting  parties,  that  Warfield  should 
have  the  benefit  of  the  whole  voyage,  at  and  from  Baltimore,  and 
hack  to  the  same  place ;  and  this  voyage  being  performed  he  was  in 
ten  days  afterwards  to  pay  the  freight;  this  is  an  indivisible  contract, 
the  freight  depending  ufion  the  performance  of  the  whole  voyage, 
and  b3'  the  express  agreement  of  the  parties,  not  to  be  demandable 
until  after  the  vessel  should  return  to  Baltimore  ]  if  the  vessel  was 
lost  by  the  dangers  of  the  seas,  then  a  pro  rata  freight  was  to  be 
allowed,  and  paid  in  ten  days  after  the  loss  was  ascertained ;  but  if 
00  injury  was  sustained  from  that  cause,  the  whole  voyage  was  to  be 
performed,  and  then,  and  not  till  then,  the  charterer  had  a  legal 
claim  for  freight.  The  case  of  Smith  vs.  Wihon,  8  East^  437,  is  an 
authority  in  point  to  sustain  this  case  on  the  part  of  the  appellee. 
That  was  an  action  to  recover  freight  on  a  charter  party  of  afi reight- 
inent,  not  exactly  similar  in  all  its  provisions  to  the  one  now  before 
ns,  but  sufficiently  so,  to  decide  the  question  upon  which  this  case 
depends.  In  the  reported  case,  among  other  covenants  not  necessary 
to  be  here  enumerated,  it  was  stipulated  that  the  ship  being  properly 
fitted,  &c.  should  receive  or  take  on  board  at  London  or  Portsmouth, 
such  goods  as  the  freighter  might  think  proper  to  ship,  and  should 
sail  and  proceed  •  therewith  to  Monte  Video,  &c.;  and  being  m^^^ 
arrived  there,  should  give  due  notice  thereof  to  the  agents  of  ^«^-^ 
the  freighter,  and  make  a  right  and  true  delivery,  &c.  and  after 
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such  delivery  shoald  receive  and  take  on  board  from  the  freighter,  or 
his  agents,  &c.  a  full  and  complete  cargo  of  lawfcd  goods  and  imme- 
diately set  sail  from  thence,  and  proceed  to  some  one  port  of  dis- 
charge in  Great  Britain,  &c.  and  there  deliver  the  said  cargo,  &c. 
and  there  end  his  said  intended  voyage,  (the  act  of  God,  the  King's 
enemies,  and  the  dangers  of  the  sea  excepted,)  in  consideration 
whereof  the  freighter  covenanted  that  he  would  pay  £610  sterling 
per  month,  for  every  calendar  month  the  ship  should  be  employed  by 
him,  during  the  said  intended  voyage  to  Monte  Video  and  back  U> 
her  port  of  discharge,  and  so  in  proportion  for  any  less  time,  in  full 
for  the  freight,  or  hire  of  said  ship  during  her  intended  service ;  such 
freight  to  commence  from  the  day  the  ship  should  be  ready  to  re- 
ceive the  goods  on  board  at  Portsmouth,  and  end  when  she  should 
have  finally  discharged  the  whole  of  her  said  cargo,  &c.  such  freight, 
&c.  to  be  paid  on  the  arrival  of  the  said  ship  at  her  destined  port  in 
Great  Britain.  The  ship  took  on  board  a  cargo  at  Portsmouth  and 
commenced  the  voyage,  but  from  causes  stated  in  the  report,  never  did 
arrive  at  her  destined  port  in  Great  Britain.  The  Court  decided 
that  by  the  terms  of  the  charter  party,  the  freight,  &c.  thereby  cov- 
enanted to  be  paid,  on  the  part  of  the  defendant,  are  all  of  them 
expressly  covenanted  to  be  paid,  on  the  arrival  and  discbarge  of  the 
ship  at  her  destined  port  in  Great  Britain ;  and  of  course,  are  made 
to  depend  on  the  event  of  such  arrival  and  discharge,  at  her  destined 
port  in  Great  Britain,  as  a  condition  precedent  to  the  plaintiff's 
right  to  demand  the  same.  This  doctrine  is  recognized  by  Lord 
Ellenborough,  in  Ritchie  vs.  Atkinaonj  10  UmI,  308, — he  says  where, 
as  in  Smith  and  Wilson,  the  freight  is  nfade  payable  upon  an  indi- 
visible condition,  such  as  in  that  case,  the  arrival  of  the  ship  with 
her  cargo  at  her  destined  port  of  discharge ;  such  arrival,  &c.  must 
^  ^  be  a  *  condition  precedent,  because  it  is  incapable  of  being 
^^•^  apportioned,  Cook  vs.  Jennings^  7  Term  Rep.  381.  We  are  of 
opinion,  that  as  the  schooner  Independence  did  not  return  back  to 
Baltimore,  within  the  terms  of  the  charter  party,  the  freight  claimed, 
never  became  demandable  by  law.  Judgment  affirmed. 


Glenn  vs.  Smith,  Adm'r  d,  b.  n.,  c.  t.  a.  of  Haslett. — December, 

1830. 

G.  as  administrator  of  A.  took  possesRion  of  various  articles  of  personal 
property  left  by  her,  part  of  which  she  held  as  executrix  of  H.  aud  sold 
them.  Some  years  after  this,  letters  of  administration  d.  &.  n«  upon  H^ 
estate  were  granted  to  S.  who  brought  trover  against  O.  for  that  part  of 
the  property  which  had  originally  belonged  to  H.  Hdd^  that  although 
S.  was  present  at  such  sale  and  purchased  some  of  the  articles,  yet  he 
was  not  precluded  thereby  from  recovering  from  G.  for  this  conversion. 

Letters  testamentary  or  of  administration  granted  in  another  State,  give  no 
authority  to  sue,  or  to  administer  assets  in  this  State;  and  will  not  ex- 
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empt  a  party  from  liability,  in  coi  action  by  the  rightful  administrator 
here,  though  distribution  be  made  in  conformity  to  such  letters,  (a) 

H.  died  indebted  to  I.  leaving  A.  his  executrix,  who  came  into  the  posses- 
sion of  assets,  and  paid  I.  the  notes  mentioned  in  the  following  receipt, 
written  at  the  foot  of  his  account:  ''  Received  of  A.  executrix  of  H.  two 
promissory  notes  signed  by  herself,  and  endorsed  by  O.  &  Co.  in  pay- 
ment of  the  above  account.^'  Before  these  notes  arrived  at  maturity, 
A.  died,  and  G.  her  executor,  took  possession  of  her  estate  and  sold  it, 
and  paid  the  notes  in  question.  Letters  d.  b.  n.  upon  the  estate  of  H. 
were  granted  to  S.  who  sued  G.  in  trover  for  the  value  of  property 
which  belonged  to  H.  but  which  G.  had  sold  as  executor  of  A.  Heldy 
that  the  acceptance  by  L  of  the  notes  in  question,  was  not  an  extinguish- 
ment of  the  debt  due  him  by  H. ;  that  the  payment  by  G.  was,  there- 
fore, the  payment  of  H^s  debt,  and  entitled  him  to  deduct  that  payment 
from  the  proceeds  of  H^s  personal  property  sold  by  him. 

The  acceptance  by  a  creditor  from  his  debtor  of  his  promissory  note«  for  an 
antecedent  simple  contract  debt,  does  not  extinguish  the  original  debt,  if 
it  remains  in  the  hands  of  the  creditor  unpaid,  and  he  can  produce  it  to 
be  cancelled,  or  show  it  to  be  lost.  But  the  creditor  will  not  be  suffered 
to  recover  on  the  original  cause  of  action,  unless  he  can  show  the  note 
to  have  been  lost,  or  produces  it  at  the  trial,  to  be  cancelled,  (b) 

*  The  acceptance  by  a  creditor,  of  a  note  or  bill  of  a  third  person,  for  m^km 
a  pre-existing  debt,  is  no  payment  or  extinguishment  of  such  4V4 
debt,  unless  the  creditor  parts  with  it,  or  is  guilty  of  laches  in  not  pre- 
senting it  for  payment  in  due  time,  (c) 

In  either  of  the  above  cases,  an  express  agreement  by  the  creditor  to  receive 
the  note  or  bill  absolutely  as  payment,  and  to  run  the  risk  of  its  being 
paid,  is  an  extinguishment  of  the  previous  debt,  whether  the  note  or 
bill  be  afterwards  paid  or  not.  Such  agreements  are  not  to  be  implied 
from  the  use  of  the  words,  *'in  payment  of  the  above  account,'^  in  a 
receipt  for  the  note,  (d) 


(a)  Recognized  in  Lucca  vs.  Byrne^  85  Md.  494;  Wright  vs.  Gilbert^  51  Md. 
153;  Bank  vs.  Sharp,  53  Md.  528.  A  voluntary  payment  by  a  debtor  in  this 
State  to  the  executor  or  administrator  of  his  creditor,  appointed  in  another 
State  where  such  creditor  was  domiciled  at  the  time  of  his  death,  is  valid, 
when  such  payment  is  made  before  the  grant  of  administration  in  this  State. 
Bank  vs.  Sharp,  supra. 

(6)  Affirmed  in  Hopkins  vs.  Boyd^  11  Md.  118;  Morrison  vs.  Welty^  18  Md. 
175, 176;  Matthews  vs.  Dare^  20  Md.  275;  Myers  vs.  Smith,  27  Md.  50:  Hoopes 
vs.  Strasburger,  87  Md.  408;  Harness  vs.  Canal  Co,  1  Md.  Ch.  257,  258.  Dis- 
tinguished in  Blake  vs.  Pitcher:,  46  Md.  467,  as  having  no  application  to  a 
Mechanics  Lien  proceeding.  See  Ins.  Co.  vs.  Smith,  6  H.  &  J.  141,  nofe; 
Wyman  vs.  Rae,  11  G.  &  J.  416. 

(c)  Affirmed  in  Crawford  vs.  Berry,  6  G.  &  J.  72;  Lewis  vs.  Brehme,  88  Md. 
430;  Haines  vs.  Pearce,  41  Md.  231,  288. 

(d)  Affirmed  in  Hurley  vs.  Hollyday,  85  Md.  478;  Hoopes  vs.  Strasiburger^ 
37  Md.  401;  Haines  vs.  Pearce,  41  Md.  281.  See  note  (e),  infra;  Trisler  vs. 
Williamson,  4  H.  &  McH.  147,  note.  If  the  agreement  to  accept  a  note  as 
payment  was  induced  by  fraudulent  misrepresentations,  the  receipt  given  is 
invalid.  Hoopes  vs.  Strasburger,  supra.  The  words  ^^  express  agreement  ^^ 
in  the  paragraph  in  the  text  mean  that  such  must  be  proved  to  have  been 
the  contract  or  agreement  between  the  parties.  But  it  is  not  required  to  be 
expressed  in  terms;  it  may  be  established  by  the  facts  and  circumstances 
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To  give  to  the  acceptance  of  a  note  the  effect  of  an  abflolute  payment,  or 
extinguishment  of  a  debt,  a  contract  that  it  should  be  so,  must  be 
shewn,  (e) 

The  acceptance  of  a  note  by  a  creditor  for  a  precedent  debt,  is  a  sjispension 
of  his  right  of  action  until  the  note  reaches  maturity.  (/ ) 

There  are  acts  of  intermeddling,  such  as  locking  up  the  goods  of  a  deceased 
person  for  safe-keeping,  which  will  not  charge  a  man  as  executor  of  his 
own  wrong. 

The  taking  the  goods  of  an  intestate  by  a  stranger,  and  using  or  selling 
them,  and  in  general  any  intermeddling  with  them,  will,  as  respects 
creditors,  make  him  an  executor  de  son  tort^  and  chargeable  with  the 
debts  of  the  deceased,  so  far  as  assets  come  to  his  hands. 

As  against  creditors  an  executor  de  son  tort  is  justified  in  paying  the  debts 
of  the  deceased ;  and  if  sued  by  such  he  may  plead  plene  administravU^ 
and  will  be  allowed  all  payments  made  of  just  debts,  to  any  other  credi- 
tors in  equal  or  a  superior  degree,  or  in  the  due  course  of  administra- 
tion; though  he  cannot  in  any  case,  retain  any  part  of  the  goods  of  the 
deceased  in  satisfaction  of  his  own  debt. 

In  trover  by  a  rightful  executor  against  a  wrongful  one,  for  the  goods  of  the 
deceased,  the  defendant  cannot  plead  payment  of  debts  to  the  value,  or 
that  he  has  given  the  goods  in  satisfaction  of  the  debt;  but  under  the 
general  issue,  he  may  give  in  evidence  such  payments,  and  they  will  be 
recouped  in  damages,  if  they  be  such  as  the  plaintiff  would  have  been 
bound  to  make,  as  when  the  debts  are  just,  and  there  is  no  deficiency  of 

assets,  (g) 

« 

Appeal  from  Baltimore  County  Court.    This  was  an  action  of 
trover,  instituted  on   the  15th  February,   1826,  by  the  appellee, 


attending  the  transaction,  which,  taken  in  connection  with  the  language  of 
the  parties,  justify  the  influence  that  such  was  the  agreement  and  intention 
of  the  parties.  Whether  such  a  contract  existed  between  the  parties  is  a 
question  for  the  jury.  Haines  vs.  Pearoe,  8upra\,  affirmed  in  Ecker  vs.  Bctnk^ 
59  Md.  808. 

(e)  Affirmed  in  Iron  Co,  vs.  Wingert,  8  Gill,  177;  Berry  vs.  Oriffin^  10  Md. 
80;  Folk  vs.  WUson,  21  Md.  551;  Warftdd  vs.  Booth,  83  Md.  74;  Peier  vs. 
Beverly,  10  Peters,  568.  See  also,  Clopper  vs.  Union  Bcuik,  7  H.  &  J.  74; 
Yates  vs.  Donaldson,  5  Md.  890.  *'If  any  legal  principle  can  be  well  settled 
by  repeated  uniform  decisions,  the  cases  which  have  been  referred  to  must 
be  sufficient  to  show,  that  where  an  account  is  due,  and  the  creditor  receives 
from  his  debtor  a  promissory  note  'in  payment  of  the  account,'  giving  a 
receipt  in  those  terms,  the  note  is  not  a  satisfaction  or  extinguishment  of 
the  original  claim,  unless  there  be  evidence,  in  addition  to  the  receipt,  for 
the  purpose  of  proving  an  agreement  that  the  creditor  was  to  receive  the 
note  as  payment,  and  to  run  the  risk  of  its  being  paid.''  Berry  vs.  Oriffln, 
supra.  Taking  the  individual  note  of  one  member  of  a  firm  for  merchan- 
dise sold  to  the  firm,  will  not  discharge  the  other  members  from  liability 
therefor,  unless  such  individual  note  is  taken  with  an  agreement  and  under- 
standing, that  the  other  members  are  to  be  discharged  from  such  liability; 
and  such  agreement  must  appear  affirmatively.    Folk  vs.  WHson,  supra. 

(/)  Approved  in  Mudd  vs.  Harper^  1  Md.  115:  Hunter  vs.  Van  Bomhorst, 
Ibid,  514-516;  Yates  vs.  Donaldson,  5  Md.  896. 

(g)  Cited  in  Lee  vs.  Rutledge,  51  Md.  818. 
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James  Smith,  as  administrator  de  bonis  non^  turn  testamenta  annexe^ 
of  William  W.  Haslett,  against  the  appellant,  EUas  Glenn.  The 
case  has  already  been  before  this  Court,  and  will  be  found  in  7  H. 
<fc  J.  17. 

The  defendant  pleaded  not  guilty,  and  actio  non,  dtc.  to  which 
there  were  issues. 

•1.  At  the  trial,  the  plaintiff  having  given  evidence  that  the  j^q- 
articles  stated  in  the  plaintiff's  narr.  were  the  property  of  ^^^ 
plaintiff's  testator,  and  were  converted  by  defendant  to  his  use,  the 
defendant  then  proved  that  Doctor  William  W.  Haslett,  the  plain- 
tiff's testator,  was,  at  the  time  of  his  death,  indebted  to  a  certain 
John  Heslip,  in  the  sum  of  ¥1,261.40,  as  is  stated  and  appears  by  the 
account  herewith  exhibited. 
«18U.  Dr.  William  W.  Haslett,  dec'd.  To  John  Heslip. 

Uay  4.    To  balance  due  on  land $337  50 

To  amount  of  stock,  to  wit,  horses,  cows,  sheep, 

hogs  and  farming  utensils,  purchased 852  50 

To  interest  on  one-half,  per  agreement,  for  six 

months, 17  85 

To  interest  on  the  other  half  of  the  above,  per 
agreement  for  18  months 53  55 


•  ¥1,261  40 

^'  May  4tb,  1814.  Beceived  of  Mrs.  Ann  Haslett,  executrix  of  Wil- 
liam W.  Haslett,  two  promissory  notes  signed  by  herself,  and 
endorsed  by  John  W.  Glenn  &  Co.  in  payment  of  the  above  account. 

•  John  Heslip." 
And  then  proved,  the  signature  of  John  Heslip  to  said  receipt. 
He  also  gave  in  evidence,  the  two  promissory  notes  mentioned  in  the 
said  receipt  though  the  payment  in  fact.  And  proved,  that  said 
notes  were  paid  by  the  defendant  as  executor  of  Ann  Haslett,  and 
that  the  defendant  was,  when  said  notes  were  given,  and  afterwards, 
one  of  the  said  firm  of  J.  W.  Glenn  &  Co.  and  then  offered  to  contend 
before  the  jury,  that  for  the  amount  of  said  payment  he  was  entitled 
to  be  allowed  out  of  the  value  of  the  property  in  dispute  in  this  cause, 
bat  which  the  Court,  [Hanson  and  Eell,  A.  J.]  refused  to  permit, 
and  said,  that  John  Heslip  having  accepted  the  notes  of  Ann  Haslett 
in  payment  of  his  claim  against  William  Haslett,  (and  passed  his 
receipt  for  the  same,)  which  notes  and  receipts  on  the  bill  are  referred 
•  to  and  inserted  above,  extinguished  his,  the  said  Heslip's  ^q^ 
elaim  againt  the  estate  of  William  Haslett,  and  he  became  the  ^^^ 
(alitor  of  said  Ann  Haslett  for  the  amount  of  said  notes,  and  that 
the  defendant  Elias  Glenn,  having  paid  the  said  notes,  as  executor 
of  Ann  Haslett,  he,  although  an  endorser  thereon,  as  one  of  the  firm 
of  John  W.  Glenn  &  Co.  is  not  entitled  to  be  allowed  the  same  as  a 
payment  made  by  him  for  the  estate  of  William  Haslett,  as  executor 
de  son  tort  of  said  William.    The  defendant  excepted. 
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2.  The  defendant  in  addition  to  the  testimony  stated  in  the  pre- 
ceding bill  of  exceptions,  ofiered  in  evidence  to  the  jury,  by  Mathew 
Marray,  a  competent  witness,  that  part  of  the  property  claimed  by 
the  plaintiff  in  this  salt,  was  exposed  to  sale  at  auction  by  the  defend- 
ant, sometime  in  November,  1814;  and  farther  proved  by  said  wit- 
ness who  was  auctioneer  at  said  sale,  that  James  Smith,  the 
present  plaintiff,  was  at  said  sale,  and  was  a  purchaser,  to  the 
best  of  said  witness'  recollection,  but  of  what  articles  witness  could 
not  recollect. 

The  plaintiff  then,  offered  in  evidence  to  the  jury,  the  letters  of 
administration  de  bonis  nofi  on  the  estate  of  William  Haslett,  granted 
him  by  the  Orphans'  Court  of  Baltimore  County,  and  which  are  datod 
July  21st,  1821.  And  further  proved,  that  at  the  said  sale  at  auction 
mentioned  by  the  aforesaid  witness,  Matthew  Murray,  the  defendant 
sold,  together  with  the  said  part  of  the  goods  claimed  by  the  plain- 
tiff in  this  suit,  a  considerable  quantity  of  other  goods,  and  that 
defendant  sold  the  whole  of  said  goods  at  said  sale,  as  executor  of 
Anne  Haslett,  the  widow  of  plaintiff's  testator.  And  the  said 
Matthew  Murray,  being  cross-examined  by  the  plaintiff's  counsel, 
stated,  that  he  had  no  knowledge  of  a  purchase  by  the  plaintiff",  of 
any  of  the  goods  now  claimed  by  him,  or  for  which  he  seeks  to  recover 
in  this  suit,  but  that,  to  the  best  of  witness'  recollection,  the  plain- 
tiff was  a  purchaser  at  the  sale  aforesaid,  but  whether  the  things  so 
purchased  were  a  part  of  the  said  property  in  dispute  in  this  action^ 
^  ^  the  witness  does  not  know,  except  as.  *  before  stated.  Where- 
''*' '  upon  the  defendant  prayed  the  opinion  of  the  Court  to  the 
jury,  that  inasmuch  as  the  plaintiff  was  a  purchaser,  at  the  sale  of 
property  made  as  aforesaid,  by  defendant,  as  executor  of  Ann  Haslett^ 
of  a  part  of  the  said  property  belonging  to  the  estate  of  Doctor  Has- 
lett, and  which  is  in  controversy  in  this  suit,  it  is  not  competent  to 
him  now  to  deny  in  this  action  the  legality  of  said  sale,  and  that  he 
is  not  entitled  to  recover  more  than  he  would  have  been  entitled  to 
recover,  if  said  sale  had  been  in  every  way  legal  and  proper,  which 
opinion  and  instruction  the  Court  refused  to  give.  The  defendant 
excepted. 

3.  In  addition  to  the  testimony  stated  in  the  two  preceding  bills  of 
exceptions,  the  defendant  fuither  offered  in  evidence,  that  letters  of 
administration  c.  t  a.  on  the  estate  of  the  said  William  Haslett,  were 
duly  granted  him  in  the  State  of  Delaware,  on  the  14th  of  February, 
1815,  and  proved  that  the  property  of  the  said  Doctor  Haslett  in 
controversy  in  this  suit,  was,  after  the  issuing  of  the  said  Delaware 
letters  of  administration,  and  after,  the  defendant  had  also  obtained 
letters  testamentary  upon  the  estate  of  Ann  Haslett,  and  before  the 
plaintiff  obtained  his  letters  of  adm,  de  bonis  non^  upon  the  estate  of 
said  Doctor  Haslett,  out  of  the  Orphans'  Court  of  Baltimore  County, 
taken  possession  of,  and  sold  by  defendant,  as  executor  of  said  Ann, 
at  the  sale  at  public  auction  mentioned  in  the  precedinsr  exceptions* 
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Whereapon  the  defendant  prayed  the  opinion  of  the  Court  to  the 
jury,  that  upon  the  whole  evidence  aforesaid,  if  they  believe  it,  the 
said  possession  and  sale,  so  as  aforesaid  taken  and  made,  by  said 
defendant,  of  said  property  of  Doctor  Hasiett,  was  so  far  legal  and 
valid  as  not  to  render  the  said  defendant  liable  in  this  action  to  the 
plaintiff.  Which  opinion,  the  Court  refused  to  give,  the  defendant 
excepted;  and  the  verdict  and  judgment  being  against  him,  he  pros- 
ecated  the  present  appeal. 

•  The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  m^^ 
Earle  and  Martin,  JJ.  498 

Tane^j  (Attorney-General,)  and  Johnson^  for  the  appellant,  con- 
teuded :  That  assuming  from  the  evidence,  that  the  appellant,  was 
executor  de  son  tortj  he  is  entitled  to  recoupe  in  damages,  the  amount 
paid  by  him,  as  stated  in  the  first  exception. 

The  debt  paid  by  the  appellant  did  not  cease  to  be  the  debt  of 
William  Haslett,  when  Ann,  his  executrix,  gave  her  notes  for  the 
amount,  it  still  continued  a  claim  against  his  estate,  which  was  not 
discharged  from  it,  until  the  money  was  paid  by  Olenn. 

Ann  Haslett  had  no  authority  over  the  property  in  controversy, 
except  as  executrix  of  William  Haslett,  and  upon  her  death,  the 
right  passed  to  the  administrator  de  bonis  non  of  William.  The  ap- 
pellant, as  the  administrator  of  Ann,  had  no  title  to  interfere  with  it, 
and  consequently,  by  taking  possession  and  selling,  he  became  exe* 
enter  de  sontort^  and  as  such,  had  a  right  to  set  off  payment  made 
by  him,  on  account  of  William's  estate.  Tobey  vs.  Barber^  5  Johns. 
Rep.  68;  Johnson  vs.  Weedj  9  lb.  310;  Kearsldke  vs. Morgan^  5  Term 
£^.  513;  Puckford  vs.  MaxweUj  6  lb.  52;  Toller^s  JEa^rs,  365;  lb. 
363;  Bishop  vs.  Bowe^  3  MatU.  db  8elw.  362;  Bur  dick  vs.  Oreen^  15 
Johns.  Bep.  247 ;  Oallagher  vs.  BobertSj  2  Wash.  C.  C.  Bep.  191 ;  Ins. 
Co.  vs.  Smiihj  6  H.  4&J.166;  Bower^s  Adm^r  vs.  The  State^  7 lb.  32 ; 
(Hopper  vs.  Union  Bahky  7  lb.  92. 

The  second  exception  they  abandoned. 

On  the  third  exception,  they  insisted,  that  the  letters  granted  the 
appellant  in  Delaware,  are  sufficient  to  protect  him,  in  an  action 
sounding  in  damages.  When  the  appellant  took  possession  of,  aad 
sold  the  property,  in  virtue  of  his  Delaware  letters,  administration 
had  not  been  granted  appellee  in  this  State,  the  former  therefore 
cannot  be  punished  as  a  trespasser,  for  an  act  done  under  such  cir- 
cumstances. 

Samuel  I.  DoncUdson^  and  Belty  for  the  appellee,  submitted  on 
notes.  On  the  first  exception  they  referred  to  Fishwich  vs.  SeweUj  4 
H.  db.  J.  429;  DeSobry  vs.  DeLaistre^  2  H.  dt  J.  224;  Mountford  vs. 
Qibsonj  4  East^  445 ;  1  Yen^tris^  349 ;  Toll&r,  365 ;  2  Bl.  Com.  511 ; 
Govlter^s  Case^  5  Co.  30.  On  the  third  exception.  Act  of  1813,  c.  165 ; 
Fenunek  vs.  Sears^  1  Cranch,  259 ;  Morrell  vs;  Dickey^  1  Johns.  Ch. 
153;  Goodwin  vs.  Jones^  3  Tyngs^  514;  Biley  vs.  Biley^  3  Day,  74. 
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Buchanan,  C.  J.,  delivered  the  opinion  of  the  Coart.  There  are 
three  bills  of  exceptions,  apou  which  this  case  is  brought  before  this 
tribunal. 

,  The  suit  is  an  action  of  trover,  by  the  appellee  as  administrator  de 
bonis  nouj  of  the  estate  of  William  Haslett,  with  the  will  annexed, 
for  certain  goods  and  chattels  which  belonged  to  William  Haslett, 
his  testator,  and  were  left  unadministered  by  Ann  Haslett,  deceased, 
whom  in  his  will  he  constituted  his  executrix. 

The  second  exception  was  abandoned  in  the  argument,  by  the 
counsel  for  the  appellant,  and  clearly  could  not  be  sustained.  The 
prayer  assumes  the  fact  that  the  appellee  was  a  purchaser,  at  a  sale 
by  the  appellant,  as  executor  of  Ann  Haslett,  of  a  part  of  the  prop- 
erty belonging  to  the  estate  of  William  Haslett,  and  in  controversy 
mg^m  ill  t^bis  suit,  (though  *  without  stating  what  part  of  the  prop- 
oUo  Qj^j  in  controversy,)  and  upon  that  assumption,  asks  the 
opinion  of  the  Court  to  the  jur^',  that  the  appellee  is  not  competent 
to  deny  the  legality  of  the  sale,  nor  entitled  to  recover  the  value  of 
the  property  so  assumed  to  have  been  bought. 

Now  besides,  that  whether  there  had  been  such  a  purchase  or  not 
by  the  appellee,  was  a  matter  proper  to  be  left  to  the  jury,  the  fact 
assumed  does  not  appear  in  this  part  of  the  cause.  There  is  no  evi- 
dence connected  with  this  bill  of  exception,  that  the  appellee  ever 
purchased  any  part  of  the  property  in  controversy,  or  any  goods  that 
belonged  to  the  estate  of  William  Haslett,  and  the  Court  could  not 
have  done  otherwise  than  reject  the  prayer,  even  if  the  fact  assumed, 
ha<l  it  been  proved,  would  have  justified  such  a  direction.  But  if,  in 
point  of  fact,  the  appellee  did  in  November,  1814,  purchase  at  a  pub- 
lic sale  by  the  appellant  as  executor  of  Ann  Haslett,  a  part  of  the 
property,  for  which  this  suit  was  brought,  it  by  no  means  follows 
that  he  should  not  for  that  reason,  be  permitted  to  deny  the  pro- 
priety, or  legality  of  that  sale,  nor  entitled  to  recover  quoatd  the 
property  so  sold.  He  was  not  then  the  administrator  de  bonis  non  of 
the  estate  of  William  Haslett — his  letters  of  administration  were  not 
issued  until  the  21st  July,  1821,  more  than  six  years  afterwards ;  and 
there  is  no  proof  in  the  record,  that  he  knew  any  part  of  the  goods 
sold  to  have  been  the  property  of  William  Haslett,  if  in  truth  they 
were,  or  that  he  intended  in  any  manner  to  intermeddle  with  that 
estate.  He  did  no  wrong  himself,  and  did  nothing  to  lead  the  ap- 
pellant into  any  errqr,  nor  was  there  a  semblance  even  of  any  man- 
agement or  collusion  between  them.  He  was  as  a  mere  stranger, 
and  had  the  same  right  to  purchase  at  a  public  auction,  that  any 
other  had ;  and  there  is  no  reason  why  the  api)ellant,  who  sold  the 
goods  as  the  executor  of  Ann  Haslett,  and  received  the  fruits  of  that 
sale,  should  be  protected  against  a  recovery  of  the  value,  in  an  action 
of  trover  by  the  appellee,  who  afterwards  became  the  administrator 
de  bonis  non  of  William  Haslett,  by  the  mere  fact,  •  that  he 
50o  ^ag  himself  the  purchaser,  under  circumstances  calculated  to 
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induce  the  belief  that  they  belonged  to  the  estate  of  Ann  Haslett. 
It  is  of  no  consequence  who  was  the  purchaser.  The  appellant  wrong- 
fully taking  and  selling  the  goods,  became  answerable  for  their  valuer 
«to  which  the  appellee,  on  obtaining  his  letters  of  administration^ 
became  entitled,  as  the  legal  representative  of  William  Haslett,  and 
it  is  not  a  case  within  the  principle,  upon  which  Whitehall  vs.  Squire 
was  determined  in  Garth.  104,  where  the  plaintiff  having  received 
from  the  defendant,  a  horse  that  belonged  to  the  intestate  for  ser- 
vices performed  about  the  funeral  of  the  intestate,  at  defendant's 
request,  afterwards  administered  on  the  intestate's  estate,  and  brought 
an  action  of  trover  against  the  defendant,  for  the  value  of  the  horse 
80 received  by  him  before  be  administered;  it  was  decided  by  two 
Judges  against  Holt,  that  he  was  not  entitled  to  recover,  because  he 
was  a  particeps  criminis^  in  the  very  act  of  wrong  complained  of,  the 
intermeddling  with  the  estate,  and  receiving  a  part  of  it  in  discharge 
of  a  claim,  from  the  hands  of  one,  having  no  authority  to  deliver  it. 
There  is  no  pretence  of  any  such  intermeddling  by  the  appellee  here. 
The  third  exception  rests  upon  the  legal  effect  of  letters  of  admin- 
istration with  the  will  annexed,  of  the  goods  and  chattels  of  William 
Haslett,  granted  in  the  State  of  Delaware  to  the  appellant.  By  the 
testamentary  system  of  this  State,  the  manner  in  which  assets  are 
to  be  distributed  is  prescribed,  and  the  administrator  is  to  give  bond 
and  secority,  and  render  an  account  of  his  administration  in  the 
Orphans'  Court.  And  it  is  the  settled  and  well  known  law  of  the 
State,  that  letters  testamentary,  or  of  administration  granted  in 
another  State,  give  no  authority  to  sue,  or  to  administer  assets  here 
Oor  Conrts  can  take  no  notice  of  letters  testamentary,  or  of  admin- 
istration granted  abroad ;  and  the  same  law  prevails  generally  in 
this  country,  and  it  is  also  the  law  of  England.  If  that  be  the  case^ 
and  we  can  take  no  notice  of  the  letters  of  administration  granted 
to  the  appellant  *  in  the  State  of  Delaware,  how  can  they  have  mgi^ 
the  effect  to  make  legal  and  valid,  any  possession  taken,  or  ^" « 
sale  made  of  the  property  of  William  Haslett  by  the  appellant,  and 
to  exempt  him  from  liability  in  an  action  by  the  rightful  administra- 
tors. So  far  as  concerns  his  liability  in  this  suit  they  are  as  blank 
pai)er,  and  cannot  legalize  acts  otherwise  tortious ;  it  is  as  if  he  had 
no  letters,  and  could  not  therefore  rightfully  take  possession  of,  and 
sell  the  property  of  William  Haslett ;  but  in  doing  so  without  any 
authority  known  to  the  laws  of  the  State,  was  a  wrong  doer,  and 
cannot  protect  himself  under  cover  of  that,  which  gave  him  no  au- 
thority to  act.  Moreover,  for  aught  appearing  in  tbis  exception,  the 
appellant  did  not  take  possession  of,  and  sell  the  property,  under  any 
supposed  ^authority  derived  from  the  Delaware  letters  of  administra- 
tion ;  on  the  contrary,  the  proof  as  set  out  in  the  record  is,  that  he 
took  possession  of  the  property  in  controversy  and  sold  it,  as  the 
executor  of  Ann  Haslett,  which  he  could  not  do  under  letters  of  ad- 
ministration upon  the  estate  of  William  Haslett.    The  Court  there- 
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fore  did  right  in  refasing  to  direct  the  jarj  as  prayed;  <Hhat  the 
possession,  and  sale  so  proved,  of  the  property  m  dispute  by  the  ap- 
pellant, wa«  so  far  legal  and  valid,  as  not  to  render  him  liable  in  this 
action  to  the  appellee." 

We  come  now  to  the  consideration  of  the  l^rst  exception,  which 
presents  the  only  remaining  question  in  the  cause  to  be  disposed  of, 
and  that  is,  whether  under  the  evidence  stated  in  this  bill  of  excep- 
tion, (out  of  which  we  cannot  look  to  the  testimony  contained  in  any 
other  exception,  and  not  connected  with  this)  the  appellant  was 
entitled  to  have  recouped  in  damages,  the  payment;s  made  by  him 
to  John  Heslip,  who  was  a  creditor  of  William  Haslett.  This  being 
an  action  of  trover  by  the  rightful  administrator  for  the  value  of  the 
goods  mentioned  in  the  declaration. 

The  proof  as  stated  is,  that  the  goods  belonged  to  William  Has- 
lett the  testator  of  the  appellee;  and  after  his  death  were  taken  by 
the  appellant  and  converted  to  his  use.  That  William  Haslett  died 
indebted  to  John  Heslip,  in  the  sum  *  of  91,261.40;  that  Ann 
^^^  Haslett,  executrix  of  William  Haslett,  on  the  4th  May,  1814, 
gave  to  John  Heslip,  her  two  promissory  notes  endorsed  by  John 
W.  Glenn  &  Go.  in  whose  favor  they  were  drawn,  one  for  9612.85, 
payable  six  months  after  date,  and  the  other  for  9648.55,  payable 
eighteen  months  after  date,  making  together  the  sum  of  91,261.40, 
the  amount  of  his  account  against  William  Haslett ;  at  the  foot  of 
which  account,  he  wrote  a  receipt  for  the  notes  so  given  him,  which 
is  in  these  words:  ^'Beceived  of  Mrs.  Ann  Haslett,  executrix  of  Wil- 
liam W.  Haslett,  two  promissory  notes  signed  by  herself,  and  en- 
dorsed by  John  W.  Glenn  &  Go.  in  payment  of  the  above  account." 
That  afterwards  and  before  the  institution  of  this  suit,  the  appel- 
lant, as  executor  of  Ann  Haslett,  paid  to  John  Heslip,  the  amount 
of  each  of  those  notes.  For  these  payments  he  claimed  to  be  allowed 
at  the  trial,  out  of  the  value  of  the  property  in  dispute,  which  the 
Gourt  refused  to  permit,  on  the  ground  that  the  notes  given  by  Ann 
Haslett,  and  received  by  John  Heslip  for  the  amount  of  hia  plaim 
against  William  Haslett,  extinguished  that  debt,  and  made  him  the 
creditor  of  Ann  Haslett  for  the  amount  of  his  notes,  with  no  remain- 
ing claim  against  the  estate  of  William  Haslett. 

The  first  enquiry  then  to  which  our  attention  is  directed,  is  as  to 
the  legal  effect,  and  operation  of  the  acceptance  by  John  Heslip  of 
the  notes  of  Ann  Haslett,  so  given  and  received  by  him.  And  in 
the  absence  of  all  evidence  upon  the  subject,  except  the  receipt  of 
John  Heslip,  at  the  bottom  of  his  account,  we  think  it  clear,  that 
his  acceptance  of  Ann  Haslett's  notes  did  not  extinguish  his  claim 
against  the  estate  of  William  Haslett.  The  general  rule  is,  that  the 
acceptance  of  a  security  or  undertaking  of  equal  degree,  is  of  itself 
no  extinguishment  of  the  former  debt.  Thus  the  acceptance  by  a 
creditor  from  his  debtor  of  his  promissory  note,  for  an  antecedent 
simple  contract  debt,  does  not  extinguish  the  original  debt,  (both 
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being  of  eqaal  degree  in  the  eye  of  the  law)  if  it  remains  in  the 
hands  of  the  creditor  unpaid,  and  he  can  prodace  it  to  be  cancelled, 
•  or  show  it  to  be  lost.  Bat  he  will  not  be  suffered  to  recover  -^^ 
on  the  original  cause  of  action,  unless  he  can  show  the  note  to  ^  V 
have  been  lost,  or  produces  it  at  the  trial  to  be  cancelled.  So  too, 
the  acceptance  by  a  creditor  of  a  note,  or  bill  of  a  third  persdn,  for  a 
pre>existing  debt,  is  no  payment  or  extinguishment  of  such  debt, 
unless  the  creditor  parts  with  it,  or  is  guilty  of  laches  in  not  present- 
ing it  for  payment  in  due  time.  KearslaJce  vs.  Morgan,  5  Term  Bep. 
513;  Puckford  vs.  Maxwell,  6  Term  Rep.  52;  Biahop  vs.  Bowe,  3 
MauL  dt  Selw.  362 ;  Swinyard  vs.  Bowes,  5  /&.  62 ;  Burdiek  vs.  Oreen^ 
15  Johns.  247 ;  Ins,  Co.  vs.  Smith,  6  H.  d:  J.  166,  or  unless  in  either 
of  the  eases  put,  there  is  an  express  agreement  by  the  creditors  to 
receive  it  absolutely  as  payment,  and  to  run  the  risk  of  its  being 
paid.  In  which  case  it  is  to  be  taken,  as  an  extinguishment,  or  pay- 
ment of  the  precedent  debt,  whether  the  note  or  bill  be  afterwards 
paid  or  not.  Clark  vs.  Mundal,  SaUc.  Bep.  124 ;  7  Term  Bep.  60 ;  Tobey 
vs.  Barber^  5  Johns.  68 ;  Johnson  vs.  Wood,  9  lb:  310. 

The  expression,  '^  in  payment  of  the  above  slccount  ^  at  the  end  of 
John  Heslip's  receipt  for  Ann  Haslett's  notes  are  the  only  words 
nsed,  that  can  be  supposed  to  have  any  tendency  to  show  that  he 
bad  agreed  to  receive  them  in  full  and  absolute  discharge  of  his  piior 
debt,  and  to  take  upon  himself,  the  risk  of  their  being  paid,  or  not ; 
which  is  the  agreement  necessary  to  be  proved,  to  give  to  his  accept- 
ance of  them,  the  effect  to  extinguish  the  pre-existing  debt,  (the 
notes  having  never  passed  from  his  hands  until  taken  up  by  the 
appellant)  and  for  that  purpose  his  receipt  is  relied  upon.  But  it 
would  be  going  very  far  to  say,  that  the  mere  use  of  the  words,  ^'in 
payment  of  the  above  account,"  furnishes  proof  of  such  an  agree- 
ment. It  could  be  but  an  inference,  and  that  stronger  than  the 
words  will  bear,  or  the  character  of  such  transactions  justify.  If 
there  bad  been  any  such  agreement,  the  presumption  is,  (if  presump- 
tion can  be  indulged  in)  that  it  would  have  been  •  stated  in  -^^ 
the  receipt.  The  very  negotiation  upon  the  subject  would  ^'-^ 
have  indicated  the  expediency  of  its  being  so  stated.  And  in 
the  absence  of  any  such  statement,  are  we  at  liberty  to  infer  itf 
And  infer  it  from  what?  Not  from  that,  which  (in  the  ordinary  use 
of  the  terms)  naturally  points  to  such  an  agreement,  and  which  if 
unexplained,  would  admit  of  no  other  fair  inference ;  but  from  that, 
which  looking  to  the  character  of  such  transactions,  may  well  be 
nnderatood  to  have  been  intended,  as  an  acknowledgment  only,  that 
the  notes  were  given  for,  and  on  account  of  the  precedent  claim 
against  the  estate  of  William  Haslett ;  to  show  what  was  the  con- 
sideration of  the  notes,  and  to  furnish  Ann  Haslett  the  executrix, 
with  a  necessary  document  in  the  settlement  of  her  accounts;  not 
an  acknowledgment  that  the  original  debt  was  absolutely  paid,  nor 
of  an  agreement  to  take  the  notes  in  absolute  payment,  and  to  dis- 
20  2  a.  &  J. 


306  GLENN  vs.  SMITH.— 2  G.  &  J. 

charge  the  estate  of  William  Haslett  from  all  further  liability }  but 
only  that'  the  notes  when  paid,  should  be  in  discharge  of  the  origi- 
nal debt,  showing  on  what  account  they  were  given,  and  to  prevent 
a  recovery  on  both  causes  of  action. 

This  would  seem  to  be  the  fair  understanding  of  the  receipt,  no 
motive  appearing  to  induce  John  Heslip,  to  take  the  notes  in  fuU 
and  absolute  payment,  and  to  discharge  the  estate  of  William  Has- 
lett.  And  it  is  believed  to  be  in  accordance  with  the  usual  under- 
standing of  such  receipts,  creditors  not  being  presumed  when  they 
take  the  notes  of  third  persons,  on  account  of  precedent  debts,  to 
intend  to  receive  them  in  absolute  payment,  and  extinguishment  of 
such  debts;  but  only  8tib  modo^  that  is,  in  the  event  of  their  being 
paid,  unless  otherwise  expressed  in  the  receipts,  and  we  are  not 
without  judicial  de<tsions  in  consonance  with  this  view  of  the  subject. 

In  Kearslake  vs.  Morgan^  5  Term  Rep.  513,  it  was  conceded,  that  a 
promissory  note  of  a  third  person  accepted,  and  received  by  a  credi- 
tor, ^^  for,  and  on  account  of  a  debt  due  him,"  was  not  of  itself  an 

--  extinguishment  of  that  debt.  •  And  what  is  a  receipt  of  a 
^^^  note  in  payment  of  a  debt,  more  than  a  receipt  for,  and  on 
account  of  a  debt.  Money  received  ibr,  and  on  account  of  a  debt,  is 
received  in  payment  of  it. 

In  Fuckford  vs.  Maxtcellj  6  Term  Rep.  62,  where  the  plaintiff  had 
accepted  a  bill  in  part  payment  of  his  debt,  Ld.  Kenyon  said,  ^<  if  the 
bill  which  is  given  in  payment,  do  not  turn  out  to  be  productive,  it  is 
not  that  which  it 'purports  to  be,  and  which  the  party  receiving  it, 
expects  it  to  be,  and  therefore  we  may  consider  it  Sks  a  nullity,  and 
act  as  if  no  such  bill  had  been  given.''  There  the  fact  of  a  note 
being  given  in  payment,  was  held  not  to  be  an  extinguishment  of 
the  debt.  And  what  is  this  receipt  more  than  an  acknowledgment, 
or  evidence  of  the  same  fact,  that  the  notes  were  given  in  payment. 

The  same  principle  has  been  followed  out  in  the  Courts  of  New 
York.  In  Tobey  vs.  Barbery  5  Johns.  Rep.  68,  there  was  a  receipt  by 
a  landlord  to  his  tenant  in  these  words,  '^  received  of  Ralph  Barber 
$163  on  account  of  the  within  lease,  and  in  full  for  the  second,  and 
third  quarter's  rent."  It  turned  out  in  evidence  that  the  sum  of  $163, 
mentioned  in  the  receipt  was  made  up  in  pait  of  money  paid  by  the 
defendant  to  the  plaintiff,  and  in  part  of  a  note  of  a  third  person 
given  to  the  plaintiff,  and  it  was  decided,  that  there  was  no  evidence 
that  the  plaintiff  agreed  to  run  the  risk  of  the  solvency  of  the  maker 
of  the  note,  and  to  take  the  note  in  absolute  payment,  except  by  in- 
ference arising  from  the  receipt,  which  was  not  enough  to  establish 
such  a  positive  agreement.  There  was  a  receipt  in  full  purporting 
to  be  for  cash,  which  might  have  afforded  some  ground  for  supposing^ 
that  the  plaintiff  intended  to  treat  the  note  a«  cash,  and  to  put  it  on 
the  same  footing  with  the  money  received,  which  as  far  as  it  went,  was 
a  discharge  of  so  much  of  the  rent.     It  is  a  stronger  case  than  this. 
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In  Johnson  vs.  Weed  and  another^  9  Johns,  Rep,  310,  where  the 
plaintiff  having  sold  goods  to  the  defendants,  received  the  note  of  a 
third  person  for  the  amount,  and  gave  •  the  defendants  a  bill  of  . - 
the  goods,  with  a  receipt  in  full  at  the  bottom,  it  was  held  ^'■^ 
that  the  terms  of  the  receipt  were  not  decisive,  and  it  might  be  un- 
derstood, consistently  with  the  words  of  it,  that  the  note  was  re- 
ceived in  full,  under  the  usual  condition  of  its  being  a  good  note. 

And  in  Putnam  vs.  Lewis,  Adm^r  of  Lewis,  8  Johns.  Rep.  389,  where 
the  plaintiff  having  a  demand  against  the  estate  of  the  defendant's 
intestate,  received  the  defendant's  promissory  note  for  the  amount, 
and  gave  him  a  receipt  in  these  terms,  "  received  of  George  E. 
Lewis,  $53.96,  it  being  in  full  of  all  demands,  which  I  have  against 
the  estate  of  Eber  Lewis,  deceased,"  it  was  decided  that  the  note 
was  no  payment  of  the  debt.  That  case  and  this,  are  nearly  identi- 
cal, and  if  there  be  a  difference,  that  is  the  strongest  case.  There 
can  be  no  real  distinction  between  a  receipt  in  full  of  all  demands, 
and  a  receipt  in  payment  of  all  demands.  In  both  cases  the  notes 
were  given  by  the  representatives  of  the  deceased,  for  debts  due 
from  the  deceased,  and  the  only  difference  is,  that  in  this,  the  receipt 
is  for  the  notes  themselves,  and  in  that  case  the  receipt  was  for  the 
money,  specifying  the  amount,  and  so  far  at  least,  treating  the  note, 
(which  was  all  that  was  in  fact  received)  as  money. 

To  give  to  the  acceptance  of  a  note  the  effect  of  an  absolute  pay- 
ment, or  extinguishment  of  a  debt,  a  contract  that  it  should  be  so, 
most  be  shown  *,  an  express  agreement  to  receive  it  as  payment,  and 
to  ran  the  risk  of  its  being  paid,  which  is  not  sufficiently  done  by  the 
receipt  in  this  case,  to  justify  us  in  saying  that  the  claim  of  John 
Heslip  against  the  estate  of  William  Haslett,  was  extinguished  by 
his  acceptance  of  Ann  Haslett's  notes. 

Considering  then,  the  claim  of  John  Heslip  as  not  extinguished 
ontil.  the  notes  of  Ann  Haslett  were  paid,  but  his  right  of  action 
only  suspended  during  the  period  allowed  for  the  payment  of  the 
notes,  was  the  appellant  who  made  the  payment,  entitled  to  have 
them  recouped  in  damages. 

It  has  been  suggested  by  the  counsel  for  the  appellee,  that  it  is  in- 
cumbent on  the  appellant  to  entitle  himself  to  the  *  allowance  -  «  q 
he  claims,  to  show  the  solvency  of  the  estate  of  William  Has-  ^^^ 
lett.  No  question  appears  to  have  been  raised  in  the  Court  below 
npon  that  subject,  and  it  will  be  considered  here  as  if  there  was  no 
deficiency,  indeed  it  is  not  suggested,  nor  does  there  appear  to  be  any 
deficiency :  treating  it  then,  as  a  case  clear  of  all  question  relative  to 
the  sufficiency  of  assets,  if  it  was  a  suit  by  a  creditor  of  William 
Haslett,  there  could  be  no  doubt,  on  the  plea  of  plene  administravit, 
that  he  would  be  entitled  to  an  allowance  for  the  payments  made  to 
John  Heslip,  if  they  are  to  be  taken  as  payments  of  John  Heslip's 
daim  against  the  estate  of  William  Haslett. 
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There  are  acts  of  intermeddling,  sach  as  locking  up  the  goods  of 
a  deceased  person  for  safe-keeping,  which  will  not  charge  a  man  as 
execator  of  his  own  wrong ;  bat  the  taking  the  goods  of  an  intestate 
by  a  stranger,  and  asing  or  selling  them,  and  in  general  any 
intermeddling  with  them,  will  as  respects  creditors,  make  him  an 
executor  de  son  tort^  and  chargeable  with  the  debts  of  the  deceased, 
so  far  as  assets  come  to  his  hands.  But  as  against  creditors  he  is 
justified,  in  paying  the  debts  of  the  deceSised ;  and  if  sued  by  a  cred- 
itor he  may  plead  plene  administravitj  and  will  be  allowed  all  pay- 
ments made  of  just  debts,  to  any  other  creditors  in  equal  or  a  supe- 
rior degree,  or  in  the  due  course  of  administration ;  though  he  can- 
not, in  any  case,  retain  any  part  of  the  goods  of  the  deceased  in 
satisfaction  of  a  debt  due  to  himself.  Thero  is,  however,  a  difference 
between  a  suit  by  a  creditor,  against  an  executor  de  son  tortj  and  one 
by  a  rightful  executor  or  administrator.  If  the  action  by  the  latter 
be  trover  for  the  goods  of  the  deceased,  the  defendant  cannot  plead 
payment  of  debts  to  the  value,  or  that  he  has  given  the  goods  in 
satisfaction  of  the  debts.  But  on  the  general  issue  pleaded,  he  may 
give  in  evidence  such  payments,  and  they  will  be  recouped  in  dam- 
ages, if  they  be  such  as  the  plaintiff  would  have  been  bound  to  make^ 
or  in  the  language  of  some  of  the  books,  made  in  due  course  of  ad- 
ministration.  Carth.  10^ -,  Bull  N.  F.  ^;  2  BlJc.  Com.  •  507 -y. 
^**  Mountford  vs.  Oibsony  4  Uast  Rep.  441 ;  Toll.  L.  Ea?rs^  363, 
364;  Parker  vs.  KeU^  12  Mod.  471. 

What  then  is  this  case  f  We  have  already  said,  and  attempted  to 
show,  that  the  acceptance  of  John  Heslip,  of  the  notes  by  Ann  Has- 
lett,  was  not  a  payment  or  extinguishment  of  his  claim,  against  the 
estate  of  William  Haslett,  but  that  the  original  debt  continued,  not- 
withstanding the  receipt  of  those  notes.  Had  Ann  Haslett  paid 
those  notes,  she  would,  by  doing  so,  have  discharged  the  ori^nal 
debt — and  the  payments  having  been  made  by  the  appellant  as  her 
executor,  makes  no  difference.  They  were  her  notes,  and  be  as  her 
executor  was  bound  to  pay  them,  if  assets  sufficient  came  to  his 
hands ;  and  in  paying  them,  he  p^id  the  original  debt,  on  account  of 
which  they  were  given.  It  is  not  the  payment  of  the  notes,  as  the 
debts  of  Ann  Haslett,  on  which  his  claim  to  reooupe,  rests ;  bat  the 
payment  of  the  original  debt  that  remained  in  force,  until  discharged 
by  him,  with  which  the  amount  of  the  notes  was  identical.  Where 
it  is  said  that  the  payments  to  be  recouped  in  damages,  by  an  execur 
tor  de  son  tort,  in  trover  by  a  rightful  executor  or  administrator, 
must  be  such  as  are  made  in  the  due  course  of  administration,  it  is 
meant,  such  as  the  rightful  executor  or  administrator  would  have 
been  bound  to  make,  as  where  the  debts  were  just,  and  no  deficiency 
of  assets.  And  that  is  this  case.  The  payment  by  the  appellant  of 
the  claim  of  John  Heslip,  against  the  estate  of  William  Haslett,  was 
such  as  the  appellee  would  have  been  bound  to  make,  and  we  think 
he  was  entitled  to  have  the  amount  recouped  in  damages. 
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The  cases  of  Mountford.  Adm^r  of  Holland  vs.  OibaoUj  4  Uastj  441 ; 
and  FishtDick  vs.  SeweUj  ^  H.  db  J.  399,  referred  to  by  the  counsel  for 
the  appellee,  are  not  like  this. 

We  coDcar  with  the  Goart  below,  in  the  2d  and  3d  exceptions,  bat 
dissent  from  the  opinion  expressed  in  the  1st,  and  therefore  reverse 
the  judgment.  Judgment  reversed^  and  procedendo  awarded. 
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ABATEMENT. 

See  Arbitration  and  Award,  1. 

ACCOUNT. 

See  Equity,  8. 

ACTION. 

An  action  instituted  by  L.  upon  a  single  bill  payable  to  ''  L.  executor  of 
B.''  is  an  action  in  his  own  right,  to  which  a  debt  due  from  him 
may  be  pleaded,  and  proved  as  a  set-off;  and  he  cannot  go  into  evi- 
dence of  the  consideration  of  the  bill,  to  shew  that  it  was  given  for 
a  debt  due  B.  in  order  to  exclude  the  set-off  as  due  in  another  right. 
Turner  vs.  Plotvden^  376. 
See  Assumpsit,  1 . 
Bond,  5. 
Contract,  7. 
Promissory  Notes,  5,  6. 

ADVERSE  POSSESSION. 

See  LANDIiORD  AND  TENANT. 

APPEAL  AND  ERROR. 

1.  This  Court,  since  the  Act  of  1825,  ch.  117,  so  far  as  regards  the  com- 

mon law  cases,  is  strictly  an  Appellate  Court,  deciding  every  cause 
upon  the  question  submitted  below,  and  upon  none  other.  Dains  vs. 
Leab,  186. 

2.  So  where  after  the  evidence  had  been  all  offered  in  the  County  Court, 

the  defendant  prayed  the  Court  to  instruct  the  jury,  that  the  plain- 
tiff was  not  entitled  to  recover,  and  the  Court  gave  the  instruction, 
but  the  record  did  not  show  the  point  upon  which  that  Court  acted, 
this  Court  can  neither  reverse  nor  affirm — in  such  case  the  appeal 
must  be  dismissed.  Ih. 
See  Bond,  11. 
Equity,  13. 

ARBITRATION  AND  AWARD. 

1.  Under  the  11th  section  of  the  Act  of  1785,  ch.  80,  it  is  the  duty  of  the 
Court  to  continue  a  cause  standing  under  a  rule  of  reference,  until 
an  award  is  returned.  The  death  of  both  parties,  while  it  remains 
under  that  rule,  does  not  abate  the  action.    Price  vs.  Tyson^  288. 

3.  When  the  parties  to  a  cause,  standing  under  the  rule  of  reference,  die 

before  an  award  returned,  and  there  is  ground  to  warrant  the  County 
Court  in  reinstating  the  cause  upon  the  trial  docket,  the  regular  course 
is  to  move  for  its  reinstatement  in  the  name  of  the  original  parties; 
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when  that  is  ordered,  their  death  should  next  be  suggested,  then 
their  representatives  summoned  to  appear,  and  upon  their  appear- 
ance, the  cause  proceeds  as  in  other  cases.  lb. 
3.  Where  one  of  the  arbitrators  appointed  under  a  rule  of  Court,  bad 
removed  from  the  State,  and  many  years  had  elapsed  since  his  ap- 
pointment, without  an  award  being  returned,  the  Ck)urt  on  motion 
reinstated  the  cause. — Per  Harfobd  County  Court.    76. 

ASSIGNMENT. 

1.  The  common  law  restrains  the  assignment  of  an  entry  for  a  condition 

broken,  where,  after  the  forfeiture  incurred,  the  estate  may  con- 
tinue; but  it  allows  it  where  the  violation  of  the  condition  puts  an 
end  to  the  estate  of  the  particular  tenant.    Oivynn  vs.  Jones  ^  104. 

2.  It  is  a  case  of  constant  occurrence,  where  a  grantor,  having  a  right 

of  entry  on  land,  conveys  it  to  another,  and  therewith,  necessarily, 
the  power  to  maintain  an  ejectment  for  it.    lb. 
See  Equity,  7. 

Pbomissory  Notes,  5. 

ASSUMPSIT. 

1 .  To  maintain  the  action  for  use  and  occupation,  it  is  not  necessary  for 

the  plaintiff  to  prove  an  express  contract  with  the  tenant,  when  he 
first  takes  possession,  nor  an  express  reservation  of  a  certain  rent, 
nor  that  the  tenant  has  paid  rent.  It  may  be  maintained  on  an 
implied  undertaking  where  the  permissive  holding  is  established: 
and  if  it  appears  that  a  cerlain  rent  was  reserved,  the  reservation 
may  be  used  to  regulate  the  damages.  But  if  one  enters  as  a  tres- 
passer, the  action  for  use  and  occupation  cannot  be  maintained. 
Stockett  vs.  Watkins^  199. 

2.  Where  one  gets  possession  of  chattels  tortiously,  and  converts  them 

into  money,  the  real  owner  may  waive  the  tort^  and  sue  in  assumpsit 
for  the  proceeds;  and  that  action  has  been  sustained  in  some  in- 
stances where  the  trespasser  has  not  parted  with  the  chattels.  Where 
they  have  been  returned  to  the  owner,  he  may  still  waive  the  tort^ 
and  then  recover  their  value  for  the  time  of  their  detention  in  as- 
sumpsit,   lb. 

BALTIMORE  CITY. 
See  Taxes. 

BANKRUPTCY  AND  INSOLVENCY. 

1 .  In  a  suit  by  a  trustee  of  an  insolvent  debtor,  claiming  in  his  character 

of  trustee,  a  general  issue  plea  does  not  admit  the  character  in  which 
the  plaintiff  sues.     Winchester  vs.  Union  Batik,  45. 

2.  To  establish  the  right  of  such  a  trustee,  the  plaintiff,  under  the  gene- 

ral issue,  must  prove  every  thing  essential  to  the  showing  himself 
clothed  with  the  character  and  authority  of  a  trustee,  which  cannot 
be  done  by  the  production  of  the  certificate  of  the  commissioners  of 
insolvent  debtors,  and  the  final  discharge  of  the  insolvent  only,  but 
all  the  proceedings  must  be  exhibited.  lb. 
8.  The  different  insolvent  laws  of  this  State  constitute  one  general  system 
and  must  be  construed  together;  and  so  construed,  require  a  bond 
with  security  to  be  given,  before  a  trustee  can  act  as  such,  without 
which,  he  cannot  be  invested  with  the  character  and  rights  of  a 
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trustee.  To  establish  his  character  as  trustee,  and  his  right  to  sue 
in  that  capacity,  it  is  incumbent  on  the  plaintiff  to  show  that  such 
a  bond  was  given,  by  proof  of  the  bond  itself.    Ih. 

4.  The  trustee  of  an  insolvent  debtor  derives  his  right  from  his  appoint- 
ment, and  the  insolvent  laws  requiring  that  he  shall  give  bond  with 
security,  for  the  faithful  performance  of  his  duty,  before  he  acts  as 
such,  until  such  bond  is  given,  he  is  not  invested  with  the  functions 
of  trustee,  and  can  neither  sue  for,  nor  in  any  manner  intermeddle 
with  the  property  of  the  insolvent.     Winchester  vs.  Union  Bank^  48. 

1*).  So  one  appointed  such  trustee,  having  given  bond  after  he  brought 
suit,  cannot  maintain  it.    lb. 

6.  An  insolvent  debtor  who  has  obtained  his  final  discharge,  and  released 
to  his  trustee  all  his  interest  in  the  property  in  dispute,  and  residue 
of  his  estate  after  paying  his  debts  is  a  competent  witness  in  an 
action  in  which  his  trustee  is  plaintiff,  to  prove,  that  at  the  time  a 
certain  deed  was  executed  by  such  ^witness  and  his  partner  to  the 
defendant,  who  was  their  creditor,  they  contemplated  becoming 
insolvent  debtors,  and  apprised  the  defendant  of  such  intention, 
who  advised  them  to  make  such  deed,  and  then  apply  for  the  benefit 
of  the  insolvent  laws,  and  promised  to  aid  them  thereafter,  though 
the  effect  of  such  testimony  would  be  to  avoid  his  deed,  under  our 
insolvent  system.     Glenn  vs.  Von  Kapff^  88. 

See  CoNTRACrr,  7. 

BILLS  OF  EXCHANGE. 

1.  In  an  action  against  the  endorser  of  an  inland  bill  of  exchange,  pay- 

able after  date,  which  had  been  protested  for  non-payment,  and  due 
notice  thereof  given  to  the  defendant,  a  letter  from  the  plaintiff  to 
the  administrator  of  the  drawer  of  the  bill,  dated  some  time  after  the 
bill  became  due,  was  given  in  evidence  by  the  defendant,  which 
stated  that  the  plaintiff  ''  had  agreed  with  the  drawer  to  secure  the 
amount  of  the  said  bill,  and  others,  drawn  by  him  and  protested,  by 
instalments,  to  wit,  $300  every  sixty  days,  and  requiring  payment 
of  two  instalments  then  due  '''* — Held^  that  in  the  absence  of  proof 
of  any  consideration  to  support  the  agreement  mentioned  in  the 
letter,  the  County  Court  erred  in  giving  an  unqualified  instruction  to 
the  jury,  that  the  defendant  was  discharged  from  all  liability. 
Planters  Bank  vs.  Sellman,  143. 

2.  The  holder  of  a  bill  of  exchange  may  by  an  agreement  with  the 

drawer  to  give  him  further  time  for  payment,  discharge  an  endorser. 
lb. 

3.  But  it  is  not  every  mere  naked  agreement,  by  the  holder  with  the 

drawer  for  delay,  that  will  discharge  the  endorser  after  he  has  been 
fixed  in  his  responsibility  by  non-payment,  and  due  notice  given. 
lb. 

4.  It  is  clear,  both  on  principle  and  authority,  that  it  must  be  a  binding 

engagement,  without  the  assent  or  concurrence  of  the  endorser,  and 
one  that  will  suspend  the  holder's  remedy,  and  restrain  him  from 
bringing  suit  against  the  drawer  before  the  expiration  of  the  time 
given,  to  the  prejudice  of  the  endorser,  or  so  as  to  affect  his  rights. 
76. 
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5.  To  do  this,  it  must  have  a  sufficient  consideration  to  support  it,  other- 

wise it  is  nudum  pactum^  and  does  not  affect  or  suspend  the  rights  of 
any  of  the  jiarties.     lb. 

BOND. 

1.  A  recital  in  the  condition  of  a  bond  may  restrain  indefinite  expres- 

sions used  in  it,  and  adapt  them  to  the  intention  of  the  parties.  Way* 
man  vs.  State,  156. 

2.  Where  a  surety  is  sued  upon  a  bond,  the  utmost  that  can  be  recovered 

is  the  penalty,  and  legal  interest  thereon,  by  way  of  dama<;es  for 
the  detention  of  the  debt  from  the  time  the  debt  is  demanded — ^that 
is  the  import  and  effect  of  his  contract,  and  his  accountability  can- 
not be  stretched  bevond  it.     lb. 

8.  It  is  not  in  every  case  that  interest  by  way  of  damages  is  to  be  re- 
covered on  the  penalty,  and  when  the  case  occurs,  it  may  be  con- 
sidered as  an  exception  to  the  general  rule,  which  limits  the  recovery 
by  the  penalty  in  the  bond.     lb. 

4.  Where  a  jury  is  called  upon  to  assess  the  damages  for  breaches  as- 
signed or  proved  in  the  condition  of  a  collateral  bond,  and  are  wholly 
unauthorized  by  the  issue  to  find  damages  for  the  detention  of  the 
debt,  a  recovery  must  be  limited  to  the  penalty  of  the  bond.     lb. 

5.  Where  various  persons  have  distinct  demands  secured  by  the  same 
bond,  a  recovery  and  payment  in  one  suit  can  be  no  bar  to  other 
actions,  in  which  the  several  claimants  may  recover  to  the  same 
extent,  and  can  only  be  limited  by  the  penalty,  and  in  particular 
cases  by  the  penalty  and  interest.    lb. 

6.  In  an  action  upon  the  official  bond  of  the  Register  of  the  Court  of 

Chancery  by  the  State,  for  omitting  to  make  the  proper  record  books, 
a  recovery  may  be  had  for  omission  to  record  proceedings  in  suits 
to  which  the  State  was  not  a  party,  and  on  account  of  which  nothing 
was  paid  to  such  register  by  the  State.  The  measure  of  damages  is 
the  sum  paid  by  the  State  for  doing  that,  which  the  officer  should 
have  done.     lb. 

7.  The  records  of  our  Courts  of  justice  are  to  be  considered  as  public 

property,  and  so  important  is  it  to  the  community,  that  they  should 
be  made  up  correctly,  and  preserved  with  care,  that  when  a  neglect 
in  these  particulars  occurs,  an  obligation  is  imposed  on  the  State  to 
supply  the  defect,  and  have  the  work  done  at  the  expense  of  the 
treasury.  The  defaults  of  the  officers,  are  thus  visited  on  the  public, 
and  their  bonds  afford  the  only  means  of  security  for  the  State  to 
resort  to  against  loss.     1  b. 

8.  The  bond  required  from  executors  by  the  Act  of  1798,  ch.   101,  sub- 

ch.  14,  sec.  6,  is  a  testamentary  bond  within  the  meaning  of  the  Act 
of  Limitations,  of  1729,  ch.  24,  sec.  21,  and  an  action  upon  such  bond 
not  commenced  withi{^  12  years  after  the  passing  the  same,  will  be 
barred  by  pleading  the  Act  of  1729,  aforesaid.    State  vs.  Boyd,  223. 

9.  Any  bond  required  by  law  to  be  given  by  an  executor  or  administra- 

tor, by  reason  of  the  assumed  representative  character  of  executor 
or  administrator,  and  to  secure  the  payment  of  debts  and  legacies, 
or  the  faithful  administration  of  assets,  is  a  testamentary  or  adminis- 
tration bond,  as  the  case  mav  be.     lb. 


INDEX.— 2  G.  &  J.  315 

BOl^D.— Continued. 

10.  K.  sued  out  a  writ  of  replevin,  gave  the  usual  bond,  and  the  sheriff 

replevied  the  goods  demanded.  Judgment  being  rendered  against 
him,  he  appealed  and  filed  the  usual  appeal  bond  conditioned  to  pro- 
secute his  appeal  with  effect,  and  satisfy  the  damages  and  costs 
awarded  by  the  county  and  Appellate  Courts.  Judgment  was  ren- 
dered against  him  upon  the  appeal.  In  an  action  upon  his  appeal 
bond  the  following  questions  were  decided : 

(1.)  That  a  replication  assigning  as  a  breach  ^'  that  the  defendant 
did  not  prosecute  his  appeal  with  effect  to  the  damage  of  the 
plaintiff,  ^c.""  was  sufficient  upon  general  demurrer,  and  was 
an  answer  to  a  plea  of  general  performance,  and  to  a  plea  '^  that 
the  defendant  did  prosecute  his  appeal  with  effect/' 
(2.)  That  a  plea  in  bar  '^that  the  appellant  paid  the  debt,  damages 
and  costs  adjudged  by  the  County  Court,  and  all  costs  and  dam- 
ages that  were  awarded  by  the  Appellate  Court, 'Ms  defective 
upon  general  demurrer,  being  no  answer  to  the  judgment  for  a 
return  of  property  and  costs. 
(3.)  That  a  plea  in  bar  ^^  that  the  replevin  bond  was,  after  the  re- 
covery in  the  Appellate  Court,  and  before  the  institution  of  this 
action,  sued  against  B.  (the  surety  of  K.  therein)  to  judgment, 
and  that  B.  satisfied  the  plaintiff  for  that  judgment,''  is  also 
defective  upon  general  demurrer.    The  costs  of  the  Appellate 
Court  are  not  paid  by  such  satisfaction,  nor  does  the  plea  show 
that  the  judgment  of  the  County  Court  was  satisfied  before  this 
action  was  brought. 
(4.)  That  the  plaintiff  might  give  in  evidence  the  value  of  the  goods 
replevied:  the  record  of  the  replevin  was  proper  evidence  to 
identify  them,  and  the  appraisement  made  in  such  cases  was 
prima  facie  evidence  of  their  value. 
(5.)  That  the  plaintiff 's  right  to  recover  interest  on  the  value  of 
the  goods  replevied  and  costs  of  the  replevin,  was  a  question 
exclusively  for  the  jury,  and  that  the  bills  of  exceptions  taken 
and  signed  in  the  action  of  replevin,  could  not  be  read  to  the 
jury  to  show  that  interest  ought  not  to  be  allowed. 
(6.)  That  the  record  of  the  judgment  against  B.  the  surety,  and  the 
execution  thereupon  issued,  returned  ""cepi,"''*  ""  staid  by  injunc- 
tion," is  not  evidence  to  show  that  the  plaintiff  had  been  satis- 
fied that  judgment,  or  that  the  amount  thereof  ought  to  be  al- 
lowed by  the  jury  in  the  assessment  of  damages.     Karthaus  vs. 
OtHngs,  261. 

11.  The  sound  legal  construction  of  the  condition  of  an  appeal  bond,  is. 
that  it  is  an  undertaking  to  reverse  the  decision  appealed  from,  or 
satisfy  the  judgment  of  the  Appellate  Court.     lb. 

See  Bankruptcy  and  Insolvency,  3,  4,  5. 
Constitutional  Law,  4. 
Executors  and  Administrators,  11. 
Pleading,  2. 

CASE.  ACTION   ON  THE. 
See  Equity,  6. 

CHARTER  PARTY. 

H.  chartered  his  vessel  to  W.  for  a  voyage  to  be  made  at  and  from  B.  to 
any  port  or  ports  in  the  West  Indies,  ^c.  and  back  to  B.  where  the 
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vessel  was  to  be  discharged,  the  dangers  of  the  seas  excepted;  there 
was  the  usual  covenant  of  seaworthiness  on.  and  during  the  voyage, 
in  the  charter  party  W.' agreed  to  pay  a  certain  sum  for  each  and 
every  month,  and  so  in  proportion  for  a  less  time,  as  the  vessel 
should  be  continued  on  the  voyage — in  ten  days  after  her  return  to 
B.  or  upon  hearing  of  her  loss;  and  also  agreed,  at  his  cost,  to  victual 
and  man  the  vessel,  and  pay  all  port  charges  during  the  voyage. 
Held,  that  this  constituted  a  charter  for  one  voyage,  to  commence 
at  B.  and  terminate  on  the  return  of  the  vessel — that  pro  rata 
freight  was  only  due  upon  a  loss  proceeding  from  the  dangers  of 
the  seas, — that  the  contract  was  an  indivisible  one, — ^and  the  return 
of  the  vessel  to  B.  a  condition  precedent  to  the  payment  of  freight. 
Hamilton  vs.  Warfield.,  291. 

•CONSIDERATION. 

The  consideration  of  natural  love  and  affection  is  sufScient  in  a  deed, 
but  a  mere  executory  contract,  cannot  be  supported  on  the  con- 
sideration of  blood,  or  natural  love  and  affection.  There  must  be 
something  more,  a  valuable  consideration,  or  it  is  not  good,  and  can- 
not be  enforced  at  law,  but  may  be  broken  at  the  will  of  the  party. 
Pennington  vs.  Gittings^  122. 

CONSTITUTIONAL  LAW. 

1.  All  appointments  to  office,  under  the  Ck>n8titution,  by  the  executive 

of  the  State,  are  made  by  the  authority  of  the  40th,  48th  and  49th 
sections,  and  the  Register  in  Chancery  not  being  commissioned  dur- 
ing good  behavior,  is  necessarily  an  officer  of  annual  appointment, 
under  the  49th  section.    State  vs.  Wafpnan,  156. 

2.  The  tenure  of  his  office  being  limited,  he  cannot  continue  to  act  after 

his  term  expires,  except  in  the  single  instance  of  the  appointment  of 
a  successor,  in  which  case  he  may  act  until  such  successor,  conunis- 
sioned  in  his  stead,  is  qualified.  If  re-appointed,  he  may  continue 
to  act  without  any  new  commission  or  qualification,  but  unless  re- 
appointed he  is  not  legally  an  incumbent  of  the  office,  and  cannot 
lawfully  perform  any  of  its  duties.     lb. 

3.  Where  the  Constitution  limits  the  duration  of  an  officer  to  a  certain 

term,  no  irregularities  in  the  proceedings  of  the  appointing  power, 
can  extend  it  beyond  that  period.    lb, 

4.  Where  it  was  7te/d,  that  the  bond  of  B.,  who  was  commissioned  as 

Register  in  Chancery,  in  January,  1812,  and  gave  his  said  bond  on 
the  24th  January,  1816,  in  conformity  to  the  Act  of  1742,  c.  10,  was 
executed  with  an  express  reference  to  the  provisions  of  the  Consti- 
tution, and  that  its  condition  did  not  create  a  responsibility  beyond 
them;  that  its  object  was  to  engage  for  a  faithful  discharge  of  duties 
as  long  as  they  could  be  legitimately  performed  under  the  official 
grant  and  no  longer,  and  that  the  defendant  was  responsible  under 
the  bond  for  the  conduct  of  B.  as  Register  of  the  Court  of  Chan- 
cery, to  the  expiration  of  the  third  week  in  November,  1816.    lb. 

5.  The  Constitution  is  to  be  construed  with  reference  to  the  laws  existing 

at  its  adoption,  and  the  practice  under  them.    lb. 

CONTRACT. 

1 .  Where  it  was  held^  that  upon  the  true  construction  of  a  certain  order 
by  S.. — who  had  contracted  with  an  insurance  company  to  rebuild  by 
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a  certain  date  a  mill  destroyed  by  fire,  (said  company  having  elected 
to  rebuild  the  same,)  and  who  had  drawn  said  order  on  said  com- 
pany to  pay  to  K.  $750  out  of  the  last  instalment  of  $1,000  to  be  paid 
to  S.,  under  his  said  contract, — K.  was  entitled  to  receive  the  $160- 
from  the  company,  only  in  the  event  of  S's  becoming  entitled  to 
receive  his  last  instalment  of  $1,000.  out  of  which  it  was  to  be  paid, 
upon  complying  with  the  terms  of  his  contract,  to  rebuild  the  mUl 
by  said  date.  Kemp  vs.  Baltimore  Fire  Ins,  Co,  67. 
2.  Upon  a  bill  being  filed  to  recover  the  value  of  certain  negroes,  which 
M.  held  in  trust  for  the  complainant,  and  which  had  been  sold 
through  the  intervention  of  an  agent  who  considered  himself  en- 
titled to  the  proceeds,  it  was  agreed  between  M.  and  the  agent,  that 
if  M.  would  delay  settlement  and  permit  the  agent  to  retain  the 
money,  and  defend  the  bill,  he,  the  agent,  would  indemnify  him 
from  all  loss.  A  final  decree  having  passed  against  M.  in  an  action 
brought  upon  his  contract  of  indemnity^  held^  that  it  was  competent 
for  the  defendant  to  give  in  evidence,  that  he  had  apprised  the  plain- 
tiff in  due  time  of  the  nature  of  the  defence,  which  he  desired 
should  be  made  to  the  suit,  and  of  the  sources  by  which  he  meant 
to  establish  it,  so  as  to  enable  the  plaintiff,  by  resorting  to  such  evi- 
dence, to  ascertain  if  he  could  be  justified  in  putting  in  such  an 
answer  as  was  desired;  and  also  to  show  that  the  plaintiff  had  failed 
to  comply  with  his  contract,  by  refusing  to  permit  him  to  defend 
the  bill.    Morris  vs.  Ctuipman^  175. 

3.  If  the  defendant  supplied  the  plaintiff  with  a  proper  answer,  sup- 

ported by  such  proofs  as  would  furnish  the  latter  with  a  reasonable 
ground  to  believe  the  facts  stated  in  the  answer  to  be  true,  he  was. 
bound  by  the  spirit  of  his  contract  to  have  accepted  and  filed  it,  or 
put  in  answer  containing  in  substance  the  same  defence.    lb. 

4.  Whether  such  answer  was  furnished,  and  such  proofs  given  as  would 

lay  a  reasonable  ground  for  the  plaintiff  ^s  believing  the  defence  set 
up  by  the  defendant,  was  a  question  of  fact  for  the  jury,  to  be  de- 
termined by  an  exhibition  of  the  answer  and  proofs  in  support  of 
it,  as  communicated  to  the  plaintiff.    Ih, 

5.  If  the  plaintiff  in  his  conscience  could  not  put  in  the  answer  furnished 

him  by  the  defendant,  good  faith  on  his  part  demanded  that  he 
should  have  pointed  out  his  objections  and  difficulties  to  the  defend- 
ant.    Ih, 

6.  The  law  sometimes  implies  contracts,  but  never  when  there  is  an 

express  contract,  or  facts  exist  wholly  inconsistent  with  the  con- 
tract to  be  implied.    Stockett  vs.  Watkins,  199. 

7.  Where,  in  an  action  by  C.  to  recover  compensation  for  services  ren- 

dered in  attending  to  the  claim  of  K. , — the  owner  of  a  vessel  sunk 
for  its  protection  from  the  public  enemy, — who  had  written  a  letter 
to  C.  in  reference  thereto,  in  1821,  and  who,  it  appeared,  had  been 
discharged  in  1817  from  his  contracts  under  the  insolvent  laws  of 
Maryland,  it  was  hdd^  (the  whole  allowance  having  been  retained 
by  the  Government  and  passed  to  the  credit  of  K^s  bonds  for  duties 
then  unpaid,)  that  there  was  evidence  for  the  jury  to  find  a  contract 
between  C.  and  K.  and  they  might  as  fairly  infer  that  it  was  en- 
tered into  a  little  anterior  to  the  letter  of  1821,  as  before  the  insol- 
vency of  1817 — and  that  if  the  plaintiff  was  to  be  paid  out  of  the 


318  mDEX.— 2  G.  &  J. 

CONTRACT.— Confiuwed. 

sum  to  be  allowed  on  account  of  the  yessel,  yet  if  he  had  been 
deprived  of  it  bj  the  defendant's  means,  the  defendant  was  per- 
sonally liable — that  the  United  States  under  the  circumstances  being 
authorized  to  retain  the  allowance  in  payment  of  the  defendant's 
bonds,  their  claim  being  a  just  one,  and  the  plaintiff  having  no  lien 
on  the  fund  in  the  Treasury,  the  defendant  still  remained  liable. 
Kalkman  vs.  Causten^  218. 

8.  Where  it  was  TleZd,  that  in  construing  a  certain  contract  between  joint 

owners  of  a  line  of  stages,  that  the  Court  must  endeavor  to  arrive  at 
the  meaning  of  the  parties,  by  looking  to  the  motives  that  led  to  it, 
and  the  object  intended  to  be  effected  by  it.     Davis  vs.  Barney^  231. 

9.  The  intention  of  the  contract  was  that  the  defendant  should,  in  good 

faith,  not  only  not  become  interested  in  any  opposition,  but  that  he 
would  not  in  any  manner  aid  or  become  instrumental  in  the  setting 
up,  or  carrying  on  an  opposition  line.    Ih. 

10.  The  defendant  having  pledged  himself  not  to  be  concerned,  ''direct 

#  

or  indirect,''  in  any  line  of  stages  in  opposition  to  the  plaintiff,  held^ 
that  the  word  ''  indirect^'  was  used  for  the  special  purpose  of  guard- 
ing against  any  kind  of  interference  by  the  defendant,  in  aiding,  or 
in  any  manner  promoting  the  establishment  of,  or  carrying  on,  any 
opposition.     1  h, 

11.  A  line  of  stages  being  established  in  opposition  to  the  plaintiff's  line, 

the  Court  held,  that  if  the  defendant  furnished  its  owners  with 
money,  credit,  or  other  means,  for  the  purpose  of  enabling  them  to 
carry  it  on,  and  that  the  means  so  furnished,  did  enable  them  to 
establish  and  carry  it  on,  and  that  they  could  not  have  established 
or  carried  it  on  without  such  means,  or  that  the  defendant  did  fur- 
nish them  with  money,  credit,  horses,  or  any  other  means,  for  the 
purpose  of  enabling  them  the  better  to  establish  or  carry  it  on,  and 
that  such  means  did  so  enable  them,  then  the  plaintiff  was  entitled 
to  recover  damages  for  a  breach  of  the  said  contract.    lb. 
See  Bills  of  Excuanqe,  1,  5. 
Charter  Party. 
Consideration. 
Eqihty,  7,  8. 
Law  and  Fact,  1. 

CORPORATION. 

Where  it  was  held,  in  an  action  by  a  vestry  of  a  church,  (a  corporation,) 
to  recover  the  price  of  a  pew.  that  the  corporation  were  authorized 
to  employ  one  of  its  members  as  an  agent,  and  of  course  there  was 
no  want  of  legal  competency  iYi  such  member  to  be  an  agent  for  the 
purchaser  in  making  the  memorandum  required  by  the  Statute  of 
Frauds.  Stoddert  vs.  V&ttry,  140. 
See  Evidence,  6. 

Promissory  Notes,  1. 

COSTS. 

See  Bond,  10. 

COURT  RECORDS. 
See  Bond,  7. 

Evidence,  8,  9. 
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1.  By  the  Act  of  1826,  ch.  251,  declaring  that  '^  It  shall  not  he  lawful  for 

any  person  within  this  State,  to  have  in  possession  any  ticket  of  any 
lottery,  not  granted  or  permitted  hy  this  State,  with  intent  to  sell, 
negotiate  or  dispose  of  the  same,  to  sell,  negotiate,  or  advertise  in 
anyway  whatever,  any  such  ticket  or  part  of  a  ticket,  &c.'"  it  was 
the  great  object  of  the  Legislature  to  prevent  the  sale  of  unauthor- 
ized tickets,  and  for  that  purpose  the  law  prohibited  both  the  pos- 
session of  such  tickets  with  intent  to  sell,  and  the  selling  of  them; 
Hdd^  therefore,  that  the  word  ''such,^^  did  not  refer  to  the  posses- 
sion of  the  seller,  as  part  of  the  description  of  the  ticket  which 
would  be  unlawful  to  sell,  for  that  would  legalize  the  selling  of 
tickets  by  any  person,  who  at  the  time  of  the  sale  had  not  posses- 
sion, and  defeat  the  obvious  intent  of  the  law.    State  vs.  Scribner,  152. 

2.  In  an  indictment  under  the  above  Act  of  Assembly,  the  lottery  ticket 

or  part  of  a  ticket  should  be  set  out— the  sale  of  only  such  tickets, 
as  are  not  authorized  by  the  State,  is  prohibited,  and  it  would  be 
proper  that  the  ticket  should  be  set  out,  that  the  Court  might  see 
whether  it  were  a  ticket,  the  sale  of  which  was  authorized  or  pro- 
hibited,    lb. 

3.  In  all  cases  of  larceny,  very  particular  descriptions  of  the  goods  taken 

have  never  been  considered  necessary,  and  the  description  given  in 
the  law  which  enacts  the  offence  in  statutable  larcenies,  has  in 
general  been  deemed  sufficient — this  doctrine  is  founded  partly  on 
the  fact  that  the  prosecutor  is  not  considered  as  in  the  possession  of 
the  article  stolen,  and  is  not,  therefore,  enabled  to  give  a  minute 
description;  and  principally  because,  notwithstanding  the  general 
description,  it  is  made  certain  to  the  Court  from  the  face  of  the  in- 
dictment, that  a  crime  has  been  committed,  if  the  facts  be  true.    lb. 

DAMAGES. 

See  Bond,  2,  3.  4,  6. 

DEBTOR  AND  CREDITOR. 

See  Pbomissory  Notes,  8,  9,  10, 12. 
Wills,  3,  4,  5. 

DEED. 

1.  To  give  a  deed  a  legal  effect  and  operation,  as  a  deed  under  a  decree 

of  the  Court  of  Chancery,  a  copy  of  the  record  ought  to  be  produced, 
to  show  the  trust  reposed  in  the  grantor,  and  his  legal  performance 
of  it.     Shilknecht  vs.  Eastbum,  71. 

2.  Although  a  deed  cannot  have  legal  operation  as  a  deed  under  a  decree 

of  Chancery,  without  producing  the  record,  yet  it  shall  be  takeb 
most  strongly  against  the  grantor;  and  such  legal  interest  as  he 
bad,  capable  of  being  transferred,  may  pass  thereby.    lb. 

3.  By  the  Act  of  1766,  ch.  14,  sec.  2,  conveyances  to  pass  an  estate  in 

lands  for  above  7  years,  are  required  to  be  enrolled  within  six 
months  from  their  date.  The  enrolling  officer  is  directed  immedi- 
ately, upon  the  receipt  of  any  such  deed,  to  endorse  thereon  the 
time  of  his  receiving  it — to  enrol  it,  and,  '^on  the  back  of  every  such 
deed,  in  a  full  legible  hand,  make  a  certificate  of  such  enrolment, 
and  the  time  of  making  it.*"    An  original  deed  of  that  character, 
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cannot  be  read  as  evidence  of  title,  without  ofifering  proof  of  the 
hand-writing  of  the  officer  who  endorsed  it.     Otoynn  vs.  Jones^  104. 

4.  Where,  G.  and  T.  being  seized  in  fee,  asx  tenants  in  common  of  a 
certain  tract,  a  certain  deed  from  G.  to  T.  was  held  to  be  valid  to 
pass  to  T.,  all  the  right  of  G.  to  a  moiety  of  said  tract.  Oioynn  vs. 
Thomas,  254. 

See  Consideration. 
Equity,  1. 

DESCENT  AND  DISTRIBUTION. 
See  Equity,  2. 
Executors,  6. 
Husband  and  Wife. 

DOWER. 

1.  Where,  certain  land  having  been  conveyed  in  fee  by  one  of  the  chil- 

dren of  M.  to  H.,  then  a  married  man,  who  gave  bonds  to  the  chil- 
dren for,  and  executed  a  mortgage  of  the  land  to  them,  to  secure  the 
payment  of,  their  several  shares  of  their  father ^s  estate, — ^the  deed, 
mortgage  and  bond  having  all  been  executed  at  the  same  time, — 
and  upon  H's  death  it  being  ascertained  that  the  land  was  insuffi- 
cient to  pay  the  mortgagees,  if  subject  to  a  claim  of  dower  in  favor 
of  H  ^s  widow,  it  was  Jield,  that  she  was  not  entitled  to  dower.  Mc- 
Cauley  vs.  Orimes,  194. 

2.  There  is  no  general  rule,  in  strictness,  that  in  cases  of  instantaneous 

seisin  the  widow  shall,  or  shall  not,  be  entitled  to  dower.  This 
must  depend  as  well  upon -the  character  of  the  seisin,  as  its  duration. 
lb. 

3.  Where  a  man  has  the  seisin  of  an  estate,  though  for  an  instant,  bene- 

ficially for  his  own  use,  his  widow  shall  be  endowed.    lb. 

4.  Where  the  husband  is  the  mere  instrument  for  passing  the  estate, 

although  there  may  be  an  instantaneous  seisin,  the  widow  shall  not 
be  endowed.    lb. 

5.  Where  one  is  seized  for  the  combined  use  of  himself  and  others,  and 

his  interest,  real  or  contingent,  is  not  susceptible  of  any  particular 
ascertainment,  but  is  necessarily  undefined,  and  is  to  be  postponed 
until  the  gratification  of  all  the  uses  to  which  his  seisin  is  subser- 
vient, it  is  not  a  case  of  beneficial  seisin  for  his  own  use,  so  as  to 
endow  his  wife  to  the  prejudice  of  the  other  uses.  lb. 
a.  The  Court  of  Chancery  has  jurisdiction  to  decree  dower,  and  rents 
and  profits,  to  the  widow,  from  the  death  of  her  husband.  W^ls 
vs.  Beall,  284. 

7.  Where  dower  is  claimed  at  common  law,  and  the  husband  ^s  title  to 

the  land  is  controverted,  it  must  be  made  out  at  law;  but  it  will  not 
therefore  follow,  that  a  bill  in  Chancery  for  its  recovery  is  to  be  dis- 
missed, because  the  right  to  dower  is  denied.  The  Chancellor  should 
in  such  case  retain  the  bill  for  a  reasonable  time,  until  the  right  at 
law  is  established.     lb. 

8.  The  Statute  of  Limitations  is  no  bar  in  equity  to  a  widow  ^s  claim  for 

dower,  or  the  rents  and  profits  thereof. — Per  Bland,  Chan.     lb. 

EJECTMENT. 

1.  Where  boundaries  called  for  in  a  grant  can  be  established,  it  is  a 
settled  principle  of  construction,  that  the  courses  and  distances  ex- 
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pressed,  are  to  be  disregarded,  and  the  lines  run  to  the  boundaries, 
according  to  the  calls.     Rogers  vs.  Eahorg^  83. 

2.  Where  it  was  held^  that  upon  the  true  construction  of  a  certain  patent, 
the  beginning  being  ascertained,  the  location  of  the  land  must  be 
governed  by  the  particular  description  given  in  the  case,  by  courses 
and  distances,  they  having  no  calls  or  binding  expressions  to  control 
them.     lb, 

3.  Where  it  was  held^  that  a  certain  deed  could  only  convey  to  its  gran- 
tees, the  tract  therein  named  according  to  its  original  lines,  metes, 
and  bounds,  and  that  they  could  transfer  no  title  to  land  claimed  in 
this  action.    Shilknecht  vs.  Eastbum^  71. 

4.  A  location  of  a  tract  of  land  by  one  party  in  ejectment,  not  counter- 
located  by  the  other,  is  admitted  to  be  correct;  that  is,  that  the  land 
is  correctly  described  on  the  plots;  but  it  does  not  admit  the  title  to 
the  land.    lb. 

5.  To  recover  in  ejectment,  when  defence  is  taken  on  warrant,  the  plain- 
tiff must  shew  the  true  position  of  the  land  by  location,  and  also 
that  he  has  a  legal  right  to  the  land  thus  located.     lb, 

5.  The  law  is  well  established,  that  facts  to  aid  a  title  may,  in  some 
cases,  be  presumed.    lb. 

See  Assignment. 
I  Deed,  8. 

I  •     Eyidbnce,  1,  2,  8. 

KQUITY. 

1.  A  feme  covert^  in  consideration  of  a  creditor  of  her  husband  giving 
him  further  time  to  pay  his  debt,  executed  a  deed  jointly  with  her 
husband,  in  form  a  mortgage,  of  real  estate,  to  secure  its  payment. 
This  deed  was  not  acknowledged  according  to  the  Acts  of  Assembly 
in  relation  to  conveyances  of  land  by  feme  covert  grantors,  nor  did  it 
purport  to  be  in  execution  of  a  power  reserved  to  her,  but  being  for 
property,  in  fact  held  in  trust  for  her  separate  use,  which  she  had  a 
right  to  convey  as  a  feme  sole,  was  considered  in  equity  as  creating 
•  a  specific  lien,  and  enforced  accordingly.    Brundige  vs.  Poor,,  1. 

3.  The  real  estate  of  an  intestate  was  adjudged  incapable  of  division, 
and  elected  to  be  taken  at  the  appraisement  per  acre,  under  the  Act 
of  Descents,  by  one  of  the  heirs,  who  gave  his  bonds  accordingly, 
conditioned  to  pay  the  co-heirs  their  several  proportions  of  the  ap- 
praised value  of  the  land.  Such  heir,  who  was  also  the  administra- 
tor, in  consideration  of  retaining  the  amount  of  the  intestate  ^s  debts 
to  be  paid  by  him,  out  of  the  proceeds  of  the  real  estate,  delivered 
over  the  intefttate's  personal  property  to  his  co-heirs.  It  was  after- 
wards discovered,  that  the  land  fell  short  of  the  estimated  quantity, 
on  which  the  appraisement  was  founded.  In  this  case,  a  bill  in 
equity,  in  which  all  the  co-heirs  were  made  defendants,  was  held 
to  be  a  proper  mode  of  obtaining  relief,  as  well  to  rectify  the  error 
in  the  estimate  of  the  land,  as  to  obtain  credit  for  the  debts  paid: 
which  payments,  if  they  exceed  the  proceeds  of  the  land,  may,  as 
essential  to  full  relief,  be  recovered  back.     Gibbs  vs.  Clagett,  8. 

3.  Upon  the  establishment  of  such  a  case,  it  is  the  duty  of  the  Chan- 
cellor to  direct  the  auditor  to  state  an  account  between  the  parties; 

21  2  G.  &  J. 
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and  the  order  to  the  auditor  should  invest  him  with  the  usual  author- 
ity of  taking  testimony,  upon  the  suhject-matter  of  the  account.    /&. 

4.  The  objection  that  a  bill  is  multifarious,  should  be  raised  by  a  de- 

murrer, before  answer;  filing  an  answer,  and  going  into  an  examina- 
tion of  testimony,  as  to  the  merits  of  the  whole  matter  in  contro- 
versy, is  a  waiver  of  that  objection.    lb, 

5.  If  a  bill  be  liable  to  be  dismissed  for  multifariousness,  it  ought  to  be 

dismissed  in  toto^  and  not  made  the  foundation  of  partial  relief.    lb. 

6.  An  agreement  by  the  distributees  of  the  personal  estate,  to  refund  to 

the  administrator  the  amount  paid  by  him,  to  the  creditors  of  the 
deceased,  beyond  assets,  is  the  subject  of  a  special  action  on  the  case 
at  law,  not  of  a  bill  in  equity.    lb. 

7.  Where  it  was  hdd,  that  an  assignment  of  a  party's  interest  in  a 

mortgage,  might  be  good  and  operative,  without  actual  delivery, 
if  connected  with  evidence  to  show  he  intended  it  to  transfer  his 
interest,  in  the  thing  assigned.  That  the  assignment  in  this  case  had 
all  the  forms  and  solemnities  necessary  to  constitute  a  good  contract, 
was  in  the  assignor's  hand- writing,  signed  by  him,  and  contained  a 
full  expression  of  his  intention  to  transfer  his  interest  in  the  mort- 
gage.   Aldridge  vs.  Weetns^  22. 

8.  A  Ck)urt  of  equity  has  the  power,  and  will  make  every  possible  effort, 

within  the  range  allowed  by  the  Statute  of  Frauds,  to  heal  the  in- 
firmities of  defective  contracts  of  every  description  that  can  be,  sanc- 
tioned by  the  law.    lb. 

9.  Under  the  Act  of  1820,  ch.  161,  sec.  1,  the  Chancellor  is  not  author- 

ized to  take  a  bill  as  confessed,  and  entirely  disregard  the  testimony 
which  the  interlocutory  order  directed  in  that  Act  to  be  passed, 
requires  to  be  taken,  under  an  ex  parte  commission  to  support  the 
allegations  of  the  bill.  The  final  decree  in  such  case  must  be  sanc- 
tioned by  the  evidence  taken  under  the  commission.  Purviance  vs. 
Barton,  191. 

10.  C.  filed  a  bill  in  Chancery  to  recover  dower  in  certain  real  property, 

upon  which  that  Court  appointed  a  receiver  to  receive  the  rents  and 
profits  pending  the  controversy.  After  this,  the  Mayor  and  City 
Council  of  Baltimore  filed  their  petition  against  the  receiver,  pray- 
ing to  be  paid  for  taxes  due  on  said  property  prior  to  the  time  of  the 
receiver's  appointment,  out  of  the  rents  which  had  come  to  his  hands. 
The  petition  did  not  aver  that  there  was  no  personal  property  of  the 
tenant  in  possession  to  be  found  sufScient  to  pay  the  taxes  charged, 
nor  was  the  tenant  in  possession  at  the  time  the  taxes  became  due. 
who  by  law,  is  chargeable  with  their  payment,  made  a  party.  Heid, 
that  they  could  not  recover.    Mayor,  <fcc.  of  BcUto.  vs.  Chase,  227. 

11.  It  is  a  well  settled  principle,  that  the  Court  of  Chancery  will  not 

order  a  receiver  to  pay  over,  or  account  for  the  rents  and  profits 
to  a  party,  when  the  land  is  not  charged  with  the  payment  of  his 
claim.    lb. 

12.  Bents  and  profits  are  recoverable  in  equity  from  those  who  take  i>06- 

session  of  a  minor's  real  estate.     Wells  vs.  BeaU,  278. 
18.  It  is  not  necessary,  under  the  Act  of  1825,  ch.  117,  to  file  exceptions 
to  the  auditor's  report,  to  take  advantage  of  objections  in  the  Appel- 
late Court,  which  the  pleadings  in  the  cause  put  in  issue,  and  which 


INDEX.— 2  G.  &  J.  323 

EQUITY.— Co«fm«6d. 

do  Dot  depend  upon  the  state  of  the  accounts,  though  an  account 
may  be  ultimately  necessary  to  ascertain  the  extent  of  the  claim. 
lb. 
See  DowEK.  6,  7,  8. 

Executors  and  ADiiiNisTRATORS,  2.  3. 

Gift,  1,  4. 

Limitations,  5. 

mortoaqe. 

Wills,  l. 

EVIDENCE. 

1.  It  is  a  settled  rule  of  evidence,  that  if  a  person  who  has  been  regu- 
larly sworn  and  examined  on  the  ground,  upon  a  survey  exe- 
cuted in  an  action  of  ejectment,  dies  before  the  cause  is  tried,  or 
leaves  the  State,  and  goes  to  parts  unknown  and  without  the  reach 
of  the  process  of  the  State,  so  that  his  attendance  as  a  witness  can- 
not be  procured,  his  deposition  so  taken,  and  returned  with  the  plots, 
may  be  read  in  evidence  at  the  trial  from  necessity.  Rogers  vs. 
Raborg,  83. 

3.  So  the  deposition  of  a  witness  sworn  and  examined  under  the  same 

circumstances,  and  who  had  become  paralytic  since  his  examination, 
and  though  regularly  summoned,  was  unable  to  leave  his  house,  or 
to  speak  so  as  to  be  understood,  may  also  be  read  in  evidence  at  the 
trial,  for  the  same  reason.  lb. 
8.  Locations  made  by  a  lessor  of  the  plaintiff  in  an  action  of  eject- 
ment, as,  and  for  his  claim  and  pretensions  to  a  tract  of  land,  being 
transferred  to  the  plots  in  another  action  of  ejectment,  brought 
against  those  claiming  under  the  lessor  in  the  first  action,  and  who 
took  defence  for  the  same  tract  in  the  second  action,  are  compe- 
tent, though  not  conclusive  evidence  for  the  plaintiff  in  the  second 
action,  to  shew  the  true  location  of  such  tract,  although  the  first 
action  was  dismissed.    lb. 

4.  An  inventory  made  and  returned  by  an  administrator  to  the  Orphans^ 

Court,  after  he  has  commenced  an  action  for  the  recovery  of  the 
property  included  therein,  is  not  competent  evidence  for  him  at 
the  trial  of  the  cause;  for  he  might  become  personally  liable  for  the 
costs  of  the  suit.     AUender  vs.  Riston,  52. 

5.  The  sheriff  ^8  schedule  of  goods  returned,  as  taken  and  delivered  in  an 

action  of  replevin  at  the  suit  of  B.  may  be  read  in  evidence  by  the 
plaintiff,  (who  was  one  of  the  defendants  in  the  replevin,)  in  an 
action  against  R.  for  the  purpose  of  proving  that  R.  was  in  posses- 
sion of  the  same  goods,  on  the  day  after  they  were  first  taken.    lb. 

6.  In  an  action  against  a  corporation,  the  afildavit  of  the  president 

thereof  made  for  the  purpose  of  procuring  a  continuance,  in  another 
cause  than  that  in  which  it  was  offered  as  evidence,  is  not  com- 
petent testimony  against  such  corporation,  though  the  subject- 
matter  of  the  afildavit  be  pertinent  to  the  issue.  He  should  be  sworn 
as  a  witness,  the  defendant  being  entitled  to  a  cross-examination. 
Kemp  vs.  Baltimore  Fire  Ins.  Co.  67. 

7.  In  an  action  by  a  vestry  of  a  church,  (a  corporation)  to  recover  the 

price  of  a  pew,  it  appeared  by  the  evidence  of  one  of  the  members  of 
the  vestry,  that  he  had  acted  as  auctioneer  in  the  sale  of  the  pews,* 
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and  bad  put  down  in  pencil,  at  the  time  of  the  sale,  on  paper,  the 
name  of  the  purchaser,  the  defendant,  and  the  price  at  which  a  pew 
was  bid  off.  This  memorandum  was  delivered  to  the  register  of 
the  vestry,  who  transcribed  it  in  the  record  book  of  their  proceed- 
ings, returned  it  to  the  witness,  who  had  made  diligent  but  un- 
successful search  for  it,  and  believed  it  was  lost.  Hdd^  that  parol 
evidence  of  the  price  of  the  pew,  and  that  it  was  sold  on  a  credit  of 
twelve  months,  bearing  interest  from  the  time  of  sale,  as  it  would 
have  established  a  different  contract  from  that  contained  in  the 
memorandum,  was  not  competent  to  go  to  the  jury.  Stoddert  vs. 
Vestrjf^  140. 

8.  Evidence  which  leaves  the  mind  in  doubt,  whether  by  a  further 

search,  certain  record  books  sought  for,  might  not  have  been  re- 
gained, is  not  sufficient  to  let  in  parol  evidence  of  their  contente. 
Wayman  vs.  State^  156. 

9.  Where  it  was  the  duty  of  the  Register  in  Chancery  to  make  and  keep 

records  of  the  proceedings  of  his  Court,  his  report  to  the  Chancellor 
that  he  had  made  such  records,  and  the  statement  of  the  Chancellor 
on  the  minutes  of  the  Court,  that  such  records  had  been  made  up. 
do  not  constitute  primary  evidence  to  shew  that  such  records  were 
made,  and  in  the  absence  of  satisfactory  proof  of  the  loss  of  the 
record  books  themselves,  are  not  admissible  as  secondary  evidenoe 
of  the  same  fact,  nor  is  the  estimate  of  a  subsequent  Register,  mad^ 
by  the  direction  of  the  Legislature,  of  the  sum  it  would  require  to 
furnish  a  substitute  for  such  record  books,  nor  his  evidence  that  the 
same  had  been  all  correctly  made  up,  admissible  under  such  circum- 
stances, lb. 
10.  Where  it  was  TieZd,  in  an  action  brought  against  A.,  who  was  Adm-r 
d.  h.  n.  of  S.,  and  EzV  of  .L.,  that  the  widow ^s  admissions,  that  she 
held  the  land  and  negroes  as  the  plaintiff  ^s  tenant,  and  by  his  per- 
mission, were  not  competent  evidence  to  charge  the  defendalkit;  that 
the  evidence  was  not  sufficient  to  warrant  the  inference,  that  the 
relation  of  landlord  and  tenant  subsisted  between  the  plaintiff  and 
defendant,  the  facts  and  circumstances  not  being  such  as  usually 
attended  a  permissive  holding;  but  that  he  was  responsible  for  the 
hire  of  the  negroes,  during  the  time  he  had  them.  Stockett  vs.  Wat^ 
kinSy  199. 
See  Action. 

Bankruptcjy  and  Insolvency,  2,  8. 

Bond,  10. 

Contract,  2. 

Deed,  8. 

Ejectment,  6. 

Executors  and  Administrators,  2,  8,  4. 

Insurance,  10. 

Law  and  Fact,  2,  3. 

Limitations,  2. 

Pleading,  1. 

Promissory  Notes,  3,  4. 

Replevin. 

Sale,  1. 
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Sie  Trespass  Quare  Clausum  Fregit. 
Trusts  and  Trustees. 

EXECUTION. 

Where  a  sheriff,  having  informed  the  plaintiff  at  the  time  of  a  levy, 
under  s,fi.fa.  that  unless  he  would  indemnify  him,  he  would  not 
sell — upon  motion  made  at  the  return  term  of  the  writ,  the  Court 
granted  a  rule  absolute  either  to  indemnify  the  sheriff,  or  permit  him 
to  enlarge  the  time  of  making  his  return,  from  term  to  term,  until 
that  was  done;  and  again  enlarged  the  time  for  making  his  return 
to  the  first  day  of  the  next  term.    Jessop  vs.  Brawn^  245. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  it  was  held^  in  an  action  of  replevin  by  the  administrator  d.  b. 

n.  of  W.,  brought  after  the  death  of  the  latter 's  widow,  who  had 
been  appointed  W^s  administratrix,  to  recover  a  part  of  W^s  personal 
property  claimed  by  the  defendant  under  a  mortgage  of  the  same 
to  him  from  the  said  widow  and  some  of  W^s  children,  that  inas- 
much as  strong  circumstances  existed  in  the  case,  to  induce  the  pre- 
sumption that  the  intestate ^s  debts  had  been  all  satisfied,  it  was  fair 
to  infer  that  the  administratrix  had  made  distribution  of  the  re- 
maining assets,  and  acted  in  her  character  of  distributee,  in  making 
the  mortgage;  that  therefore  the  plaintiff  was  not  entitled  to  recover. 
^  AUender  vs.  Riston^  53. 

2.  The  answer  of  an  executor  or  administrator  in  his  representative 

capacity,  which  asserts  a  fact  that  is  not,  and  cannot  be  within  his 
own  knowledge,  does  not  properly  come  within  the  general  rule, 
that  an  answer  asserting  a  fact  responsive  to  the  bill  can  only  be 
disproved  or  outweighed  by  the  testimony  of  two  witnesses,  or  one, 
with  pregnant  circumstances.  Pennington  vs.  Oittings^  123. 
Z.  When  an  executor  or  administrator  answering  in  his  representative 
character,  alleges  facts  of  which  he  can  have  no  personal  know- 
ledge, it  can  but  amount  to  an  assertion  of  his  impressions,  and 
his  speaking  positively  cannot  alter  the  character  of  his  testimony, 
merely  because  it  comes  in  the  shape  of  an  answer,  but  must  be 
allowed  its  due  weight  only;  and  is  not  entitled  to  the  full  infiu- 
ence  of  the  answer  of  a  man,  speaking  of  facts  which  may  be  within 
his  own  knowledge.     Ih. 

4.  The  confession  of  a  judgment  by  an  executor  is  conclusive  on  him, 

as  well  as  to  the  debt  confessed,  as  to  the  sufilciency  of  the  assets  to 
pay  it;  but  in  relation  to  his  surety,  in  his  testamentary  bond,  it  is 
only  prima  facie  evidence,  either  as  to  the  debt,  or  sufilciency  of 
assets  to  pay  it.    Iglehart  vs.  State  ^  146. 

5.  G.  as  administrator  of   A.   took    possession  of  various  articles  of 

personal  property  left  by  her,  part  of  which  she  held  as  executrix 
of  H. ,  and  sold  them.  Some  years  after  this,  letters  of  administra- 
tion d.  6.  n,  upon  H's  estate  were  granted  to  S.  who  brought  trover 
against  G.  for  that  part  of  the  property  which  had  originally  be- 
longed to  H.  Held,  that  although  S.  was  present  at  such  sale  and 
purchased  some  of  the  articles,  yet  he  was  not  precluded  thereby 
from  recovering  from  G.  for  this  conversion.     Olenn  vs.  Sinith,  396. 

6.  Letters  testamentary  or  of  administration  granted  in  another  State, 

give  no  authority  to  sue,  or  to  administer  assets  in  this  State;  and 
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will  not  exempt  a  party  from  liability,  in  an  action  by  the  rightful 
administrator  here,  though  distribution  be  made  in  conformity  Uy 
such  letters.     lb. 

7.  There  are  acts  of  intermeddling,  such  as  locking  up  the  goods  of  a 

deceajsed  person  for  safe-keeping,  which  will  not  charge  a  man  as  exe- 
cutor of  his  own  wrong.    J 6. 

8.  The  taking  the  goods  of  an  intestate  by  a  stranger,  and  using  or 

selling  them,  and  in  general  any  intermeddling  with  them,  will, 
as  respects  creditors,  make  him  an  executor  de  son  tort^  and  charge- 
able with  the  debts  of  the  deceased,  so  far  as  assets  come  to  his 
hands.    Ih. 

9.  As  against  creditors  an  executor  de  son  tort  is  justified  in  paying  the 

debts  of  the  deceased;  and  if  sued  by  such  he  may  plead  plene  ad- 

ministravit^  and  will  be  allowed  all  payments  made  of  just  debts,  to- 

any  other  creditors  in  equal  or  a  superior  degree,  or  in  the  due 

course  of  administration;  though  he  cannot  in  any  case,  retain  any 

part  of  the  goods  of  the  deceased  in  satisfaction  of  his  own  debt. 

76. 
10.  In  trover  by  a  rightful  executor  against  a  wrongful  one,  for  the  goods 

of  the  deceased,  the  defendant  cannot  plead  payment  of  debts  to  the 
value,  or  that  he  has  given  the  goods  in  satisfaction  of  the  debt; 
but  under  the  general  issue,  he  may  give  in  evidence  such  pay- 
ments, and  they  will  be  recouped  in  damages,  if  they  be  such  a« 
the  plaintiff  would  have  been  bound  to  make,  as  when  the  debts  are 
just,  and  there  is  no  deficiency  of  assets.  lb. 
See  Bond,  8,  9.  v 

Equity,  6. 
Evidence,  4, 10. 

OUARDIAN  AND  WaRD. 

Pleading,  2,  8. 
Promissory  Notes,  2,  7. 

GIFT. 

1.  The  gift  by  a  father  to  his  child  of  a  certificate,  that  the  father  is 

entitled  to  a  certain  number  of  shares  in  the  capital  stock  in  a  bank 
"'transferable  at  the  said  bank  only,  personally,  or  by  attorney,'* 
signed  by  the  cashier  of  the  bank,  and  endorsed  in  blank  by  the 
father  will  not  sustain  a  bill  in  equity  by  the  donee  against  the 
executor  of  the  donor,  praying  for  a  transfer  of  the  stock  mentioned 
in  the  certificate.    Pennington  vs.  Gittings^  122. 

2.  Neither  a  donatio  inter  vivos^  nor  a  donatio  mortis  causa,  can  be  by 

mere  parol.  The  rule  of  law  in  either  case  is,  that  a  delivery  of 
the  thing  intended  to  be  given,  is  essential  to  the  perfection  of  the 
gift.    lb, 

3.  The  delivery  must  be  according  to  the  manner  in  which  the  particular 

thing  is  susceptible  of  being  delivered;  and  that  which  is  not  capable 
of  being  delivered  is  not  the  subject  of  a  donation.  There  must  be 
a  parting  by  the  donor,  with  the  legal  power  and  dominion  over  it. 
If  he  retains  the  dominion,  if  there  remains  to  him  a  locus  poenUentice, 
(which  must  be  the  case,  where  he  retains  the  possession,  and  what 
is  done,  is  merely  by  parol,)  there  cannot  be  a  perfect  and  legal 
donation.    lb. 
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4.  A  gift  which  is  not  good  and  valid  at  law,  cannot  be  made  good  in 
equity.     lb. 

GUARANTY. 

1.  L.  upon  an  award  in  his  favor,  wrote  the  following  order:  ^^M.  will 
please  pay  D.  or  order,  the  above  award  of  $289,  with  interest,  which 
sum  I  guarantee  to  said  D.  for  value  received,  this  10th  September, 
1822,  L.^^  In  October,  1823,  D.  presented  the  order  to  M.  which  was 
not  paid.  In  August,  1824,  he  obtained  judgment  upon  the  award 
against  M.  who  at  that  time  was  and  ever  since  has  been  insolvent. 
In  November,  1828,  D.  informed  In  of  M^s  failure,  and  required  pay- 
ment of  L.  which  was  refused.  In  June,  1824,  D.  sued  L. — Held^ 
that  he  could  not  recover.  Per  Frederick  County  Court.  Davis 
vs.  Leab,  186. 

GUARDIAN  AND  WAItD. 

1.  I.  and  P.  were  joint  executors  of  W.  who  left  a  son,  for  whom  I.  was 

also  appointed  guardian.  In  an  action  brought  by  the  administrator 
of  that  son  on  the  guardian  ^s  bond,  against  one  of  I's  sureties,  it 
appeared  that  many  years  before  the  commencement  of  the  suit, 
the  joint  executors  had  received  a  considerable  amount  of  assets, 
but  had  not  settled  any  account  with  the  Orphans^  Court,  and  that 
P.  was  dead:  Held,  that  I^s  guardianship  ceased  with  the  death  of 
his  ward,  and  as  it  did  not  appear  that  he  died  after  P.  and  after  I. 
became  sole  executor,  the  action  could  not  be  sustained.  Watkina 
vs.  Wells,  186. 

2.  Where  a  sole  executor  sustains  the  two-fold  character  of  executor 

and  guardian,  the  law  will  adjudge  the  ward's  proportion  of  the 
property  in  his  hands,  to  be  in  his  hands  in  the  capacity  of  guar- 
dian, after  the  time  limited  by  law  for  the  settlement  of  the  estate, 
whether  a  final  account  has  been  passed  by  the  Orphans'  Court,  or 
not.    lb, 

3.  But  where  there  is  a  joint  executorship,  this  construction  of  law 

cannot  consistently  with  principle  prevail:  because  his  co-executor 
is  entitled  to  the  possession  of  the  assets  equally  with  the  guardian, 
and  the  property  of  his  ward  cannot  be  legally  considered  in  his 
hands,  until  he  has  actually  received  it.    lb. 

HEIR. 

See  Equity,  2. 

HUSBAND  AND  WIFE. 

Upon  a  petition  by  several  heirs-at-law,  certain  real  estate  in  which  they 
were  jointly  interested,  and  which  was  not  susceptible  of  a  bene- 
ficial division  among  them,  was  decreed  to  be  sold.  A  trustee  was 
appointed;  the  land  sold;  and  a  report  of  the  trustee,  stating  the 
proceeds  of  sale  to  be  in  his  hands,  was  ratified  and  confirmed  by 
the  Court.  Before  the  auditor  had  distributed  these  proceeds  among 
the  heirs,  one  of  them  who  was  a  married  woman,  died.  Held,  That 
her  surviving  husband  was  entitled  to  her  distributive  share  of  the 
sale.    Hammond  vs.  Stier,  50. 

See  Equity,  1. 

INFANT. 

See  Equity,  12. 
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1.  Orders  for,  and  contracts  of  insurance  are  to  be  liberally  construed, 

and  with  reference  not  only  to  the  situation  and  circumstances  of 
the  subject-matter  of  insurance,  but  also  of  the  parties  by  whom 
the  insurance  is  effected.    Allegre  vs.  Maryland  Ins,  Co.  86. 

2.  So  an  application  for  insurance  from  Rio  de  la  Plata  to  Havana,  which 

stated  ''said  vessel  will  sail  from  La  Plata  in  the  course  of  this 
month,  ^^  made  by  a  merchant  in  Baltimore,  to  an  insurance  com- 
pany there,  is  not  to  be  regarded  as  a  technical  representation  of 
the  time  of  the  vessers  departure,  but  as  a  statement  merely  of  the 
belief,  or  opinion  of  the  applicant,  that  she  would  sail  at  the  time 
mentioned.  lb. 
8.  In  an  action  on  a  policy  of  insurance,  the  question,  whether  the  risk 
has  been  materially  increased  by  the  sailing  of  the  vessel  on  her 
voyage,  at  one  time,  instead  of  another,  ought  not  to  be  submitted 
to  the  jury,  when  no  testimony  whatever  had  been  adduced  on  the 
subject,  to  warrant  the  jury  in  drawing  such  a  conclusion.     lb. 

4.  It  is  competent  to  offer  evidence,  whether,  according  to  the  custom 

and  usage  of  insurance  companies,  the  word  cargo,  in  an  order  for 
insurance,  would  bie  considered  as  covering  live  stock.    lb, 

5.  A  policy  on  cargo,  or  goods  and  merchandise,  will  not  cover  articles 

which  are  stowed  upon  deck.     lb. 

6.  Qood  faith  and  fair  dealing  are  the  very  essence  of  the  contract  of 

insurance,  and  it  is  the  duty  of  the  assured  to  communicate  every 
fact  which  can  influence  the  mind  of  any  prudent  insurer  in  deter- 
mining whether  he  will  underwrite  the  policy  at  all,  or  at  what 
premium  he  will  underwrite  it.     lb. 

7.  The  word  cargo,  in  an  order  for  insurance,  does  not,  ordinarily,  cover 

live  stock:  but  if  live  stock  constitute  the  only  article  of  exportation 
from  the  port  from  which  the  vessel  c^arrying  the  insured  property 
is  to  sail,  to  the  port  to  which  she  is  destined;  or  if,  according  to 
the  mercantile  usage  of  the  place  of  effecting  the  insurance,  the 
word  cargo  is  understood  to  cover  live  stock,  then  an  insurance 
under  that  general  denomination,  will  cover  live  stock.    lb. 

8.  The  existence  of  such  usage,  when  evidence  is  offered  for  and  against 

it,  is  a  question  exclusively  for  the  jury.    lb. 

9.  Uniformity  of  decision  among  the  several  States  of  the  Union,  on 

questions  connected  with  contracts  of  insurance,  is  of  vast  import- 
ance to  the  mercantile  community;  and  that  consideration  alone,  in 
the  absence  of  all  motive  or  obligation  to  embrace  a  contrary  doc- 
trine, should  induce  the  sanction  of  principles  established  in  the 
other  States.    lb. 

10.  Where  actions  upon  two  policies  of  insurance  for  the  same  voyage, 
one  upon  the  cargo,  the  other  upon  the  vessel,  were  tried  before  the 
same  jury  at  one  time,  proof  that  the  word  cargo,  in  the  one  policy, 
did  not,  according  to  the  mercantile  interpretation  and  usage  of  the 
place  where  the  policies  were  effected,  cover  a  shipment  of  mules, 
is  not  evidence  that  the  other  policy  on  the  vessel  is  a  nullity.  A 
perilous  cargo  to  the  insurer  does  not  necessarily,  increase  the  perils 
of  the  ship-owner.     Chesapeake  Ins.  Co.  vs.  Allegre^  99. 

11.  It  is  true,  as  a  general  rule,  that  in  an  order  for  insurance  upon  a 
vessel,  it  is,  not  necessary  to  state  the  nature  or  condition  of  the 
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cargo  designed  to  be  transported.  If  the  underwriters  desire  infor- 
mation upon  that  subject,  it  is  for  them  to  ask  it.  lb. 
12.  In  such  case,  the  underwriter  is  presumed  to  be  acquainted  with  the 
ship-owner's  rights.  In  the  absence,  therefore,  of  fraud,  or  evidence 
to  vary  the  general  rule,  the  payment  of  a  loss  under  the  policy, 
cannot  be  resisted  upon  the  ground  that  a  larger  premium  would 
have  been  required  for  the  insurance  of  a  vessel  employed  in  trans- 
porting mules,  than  was  stipulated  to  be  paid  under  a  contract  which 
did  not  mention  the  nature  of  the  cargo.     lb. 

See  CJONTBACT,  1. 

INTEREST. 
See  Bond,  10. 

JUDGMENT. 

See  Executors  and  Adbunistrators,  4. 

LANDLORD   AND  TENANT. 

1.  Mere  continuance  in  a  possession,  which  originated  under  a  lease  from 

the  Lord  Proprietary  of  this  State,  created  in  conformity  to  the  Act 
of  1704,  ch.  16,  sec.  5,  after  the  reversioner  is  entitled  to  re-enter  for 
a  condition  broken,  and  before  the  original  term  had  expired  by  lapse 
of  time,  is  not  adverse  to  the  reversioner's  right  to  re-enter,  nor  will 
limitation  begin  to  run  under  such  circumstances.  Owynn  vs.  Jonea^ 
104. 

2.  Where  a  possession  commenced  rightfully,  and  with  the  consent  of  the 

owner,  nothing  is  to  be  presumed  to  make  it  adverse.  Mere  hold- 
ing over,  after  the  term  ended,  is  not  evidence  of  an  adverse  posses- 
sion; and  the  possessor  will  be  regarded  as  the  tenant  at  will  of  the 
landlord,  unless  he  can  show  that,  since  the  expiration  of  the  lease, 
he  has  held  forcibly,  or  has  acquired  a  title  paramount  to  that  under 
which  possession  was  originally  taken.  lb. 
See  Assumpsit,  1. 

EVIDRNCB,  10. 

LARCENY. 

See  Criminal  Law,  8. 

LAW  AND  FACT. 

1.  Where,  in  an  action  by  an  agent  for  the  recovery  of  compensation 

for  his  services,  it  was  held^  that  it  was  properly  left  to  the  jury  to 
determine  whether  there  was  any  new  contract  between  the  plain- 
tiff and  the  defendant,— who  was  the  representative  of  one  of  the 
plaintiff's  principals, — after  the  death  of  said  principal,  by  which 
the  defendant  would  be  liable  in  his  individual  capacity.  StUes  vs. 
Catisien^  29. 

2.  Where  there  is  any  legal  admissible  evidence,  tending  to  prove  the 

issue  in  a  cause,  the  effect  of  that  evidence  is  solely  for  the  considera- 
tion of  the  jury.    Davis  vs.  Barney,  281. 

3.  When  there  is  no  evidence  applicable  to  the  issue,  or  tending  to  prove 

any  material  fact,  there  is  a  total  failure  of  evidence,  the  Court  will 
direct  the  jury  accordingly.    lb, 

4.  Where,  the  County  Court  having  decided  that  the  whole  evidence  in 

a  case  before  it  did  not  furnish  competent  proof  of  a  certain  matter. 
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it  was,  upon  appeal,  hdd^  that  this  was  a  question  of  fact  for  the 
jury.    Barger  vs.  Collins^  248. 
See  Bond,  10. 
Contract,  4. 
Insurance,  8,  8. 

LIEN. 

See  Equity,  1. 

LIMITATIONS. 

1.  The  acknowledgment  of  a  defendant,  that  the  promissory  note  upon 

which  he  was  sued  as  maker,  was  originally  given  to  close  an  ac- 
count, which  the  payee  and  plaintiff  had  against  the  vestry  of  a 
church,  of  which  he,  the  defendant  was  a  member;  and  that  the 
money  arising  from  the  pew  rents  was  to  have  been  applied  to  the 
payment  of  the  same,  but  that  it  never  had  been  paid,  is  not  suffi- 
cient to  take  the  case  out  of  the  Statute  of  Limitations.  It  shews 
that  there  never  was  an  existing  debt  due  from  the  defendant; 
and  that  when  the  note  was  given,  it  was  not  to  be  i>aid  by  him, 
but  out  of  the  money  arising  from  the  pew  rents,  which  exempts 
him  from  any  moral  obligation  to  pay.    Rogers  vs.  Wixters^  40. 

2.  Where  a  plaintiff  gives  in  evidence  a  letter  from  the  defendant,  to 

avoid  the  Statute  of  Limitations,  he  must  take  the  letter  as  it  is.     lb, 

3.  W.  in  March,  1827,  filed  a  bill  against  the  administrators  of  H.  who 

died  in  1826,  for  an  account  and  distribution  of  his  personal  estate. 
After  the  coming  in  of  the  answers,  and  the  cause  had  been  referred 
to  the  auditor,  the  administrators  filed  with  the  auditor,  ae  a  set-off 
to  Ws  claim  for  a  distributive  share,  a  mortgage,  from  her  to  the 
deceased  of  i)ersonal  proi)erty  to  secure  the  payment  of  a  debt,  con- 
taining a  covenant  for  its  payment  on  or  before  the  1st  January, 
1810.  Held,  that  the  plea  of  limitations  was  a  bar  to  this  mortgage. 
Wathins  vs.  Harwood,  189. 

4.  By  the  Act  of  1715,  ch.  23,  the  Act  of  Limitations  of  this  State  the 

recovery  of  a  debt  due  by  specialty  is  barred  after  a  lapse  of  twelve 
years.    Ih. 

5.  It  is  a  settled  principle  that  Chancery  follows  the  law ;  and  acting  in 

obedience  to  the  statute,  the  plea  of  limitations  is  as  available  in 
equity  as  at  law,  in  relation  to  the  same  subject-matter.     76. 
See  Bond,  8. 
Dower,  8. 
Promissory  Notes,  4. 

LOTTERY. 

See  Criminal  Law,  1,2. 

MORTGAGE. 

1 .  A  mortgage  omitted  to  be  recorded  in  due  season  from  no  fraudulent 

design,  will,  under  the  Act  of  1785,  ch.  72,  sec.  11,  be  decreed  to  be 
recorded,  saving  the  rights  of  subsequent  purchasers  without  notice 
of  its  existence;  and  upon  a  bill  filed  by  the  mortgagee,  a  sale  of 
the  mortgagor's  interest  at  the  time  of  its  execution,  will  also  be 
decreed  with  a  like  saving.    Sprigg  vs.  Lyles,  270. 

2.  A  mortgagee  solicited  a  third  party  to  purchase  land,  mentioned  in  hia 

unrecorded  mortgage,  at  sheriff ^s  sale,  under  a  judgment  against 
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the  mortgagor,  obtained  after  its  execution,  and  for  which,  in  fact, 
the  mortgagee  was  responsible  as  surety.     At  the  sale,  notice  of  the 
mortgage  was  publicly  given.    The  object  was  to  obtain  the  land  at 
a  low  price  for  the  mortgagor  and  his  family;  but  the  scheme  being 
defeated,  and  the  party  solicited '  having  given  full  value  for  the 
land,  such  mortgage  cannot  be  recorded  without  saving  his  rights. 
Ih. 
8.  Where  the  security  which  an  unrecorded  mortgage  gives  to  a  debt, 
has  been  abandoned  for  other  security  given  by  the  debtor,  and  ac- 
cepted by  the  creditor,  such  mortgage  will  not  be  decreed  to  be  re- 
corded,   lb. 
See  Dower,  1. 
Equity,  l. 

EXECUiORS  AND  ADMINISTRATORS,  1. 

PAYMENT. 

See  Proxissory  Notes,  7,  8,  9,  10,  ll. 

PLEADING. 

1.  Where  it  was  held,  in  an  action  by  a  vestry  of  a  church  to  recover  the 

price  of  a  pew,  that  it  was  unnecessary  for  the  plaintiffs  to  shew 
their  title  to  the  pew.    Stoddert  vs.  Vestry^  140. 

2.  G.  obtained  judgment  by  confession  against  W.  as  executor,  who 

thereupon  stayed  execution  by  a  writ  of  error  and  bond.  While 
the  case  was  pending  in  the  Appellate  Court,  the  executor  died,  and 
the  writ  of  orror  was  abated.  The  executor,  who  had  received 
assets  sufficient  to  pay  the  judgment,  died  insolvent,  and  the  admin- 
istrator d.  b.  n.  of  the  first  deceased,  did  not  find  assets  sufficient  to 
discharge  the  debt.  In  an  action  upon  W's  testamentary  bond, 
against  his  surety,  for  the  use  of  G.  a  replication  disclosing  the  above 
facts,  was  held  sufficient  on  general  demurrer  and  a  compliance 
with  the  Act  of  1720,  ch.  24.     Iglehart  vs.  State,  146. 

3.  In  this  case  the  defendant  rejoined,  ''that  the  said  executor  had  no 

goods  or  chattels  which  were  of  the  deceased  testator,  at  the  time  of 
his  death  in  his  hands  to  be  administered,  nor  had  at  any  time 
thereafter:'"  Held,  on  demurrer,  that  this  rejoinder  could  not  be  re- 
ceived as  a  general  plea,  extending  over  the  whole  time  from  the 
death  of  the  testator  to  the  death  of  the  executor,  that  no  goods 
of  the  deceased  ever  came  to  the  executor's  hands — that  it  could 
only  be  considered  as  a  plea  of  jdetie  administravit,  or  a  substitute  for 
such  a  plea,  and  as  such,  it  was  materially  defective.     lb. 

4.  Upon  general  demurrer,  it  is  the  duty  of  the  Court  to  look  to,  and 

adjudicate  upon  all  the  pleadings  in  the  cause.     lb. 
•'>.  Where  a  plea  contains  matters  of  fact,  as  well  as  matters  of  record,  it 

should  not  conclude  with  a  verification  by  the  record,  but  with  a 

verification  to  the  country.     Karthaus  vs.  Owings,  261. 
6.  A  plea  in  bar  must  be  a  substantial  and  conclusive  answer  to  the 

action.     lb. 
ike  Bankruptcy  and  Insolvency,  1,  2,  3. 

Bond,  10. 

Equity,  4,  5,  10. 

EIXECUTORS  and  ADMINISTRATORS,  2,  3,  9,  10. 
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PRACTICE. 

See  Arbitration  and  Award. 

PRINCIPAL  AND   AGENT. 

See  Corporation.  ♦ 

Law  and  Fact,  1. 

PROMISSORY  NOTES. 

1.  A  promissory  note  given  by  a  member  of  the  vestry  of  a  church,  for 

a  debt  due,  not  by  him  in  his  individual  character,  but  by  the  vestry, 
a  corporate  body,  of  which  he  was  a  member,  without  any  con- 
sidevation  moving  to  himself,  is  a  promise  to  pay  the  debt  of 
another,  without  consideration,  and  void.     Rogers  vs.  Waters.  40. 

2.  The  fact,  tnat  a  note  was  payable  at  a  future  day.  where  it  appeared 

that  it  was  made  for  the  purpose  of  closing  an  account,  for  which 
the  maker  was  not  responsible  independent  of  the  'note,  does  not 
furnish  the  slightest  presumption  tliat  forbearance  was  purchased  by 
it;  for  notiiing  is  more  common  than  the  closing  of  accounts  by 
passing  notes  payable  at  future  days,  without  the  consideration  of 
forbearance  being  thought  of.     1 6. 

5.  Where  the  agent  of  an  endorsee,  the  holder  of  a  promissory  note, 

called  upon  the  maker  for  the  payment  of  the  note,  and  the  maker 
offered  to  pay  the  same  in  goods,  which  the  agent  declined  re- 
ceiving, having  authority  only  to  accept  money,  it  is  unnecessary 
in  an  action  upon  the  note  to  prove  eitiier  the  hand-writing  of  the 
maker  or  previous  endorser*,  as  the  offer  to  pay  the  agent,  amounted 
to  an  admission  that  everything  had  been  done  necessary  to  the 
endorser's  right  to  receive  the  money,  that  there  was  no  objection 
to  his  paying  the  note,  and  superseded  the  necessity  of  further 
proof.     Keplinger  vs.  Griffith,  182. 

4.  Where  in  an  action  by  the  endorsee  against  the  maker  of  a  promis> 
sory  note,  negotiated  before  maturity,  certain  evidence  was  held  to 
be  a  sufficient  answer  to  the  plea  of  limitations.     2  &. 

^.  In  an  action  on  a  promissory  note,  by  S.  the  endorser  against  D.  the 
maker,  where  payment  to  S.  had  been  made  by  R.  who,  it  appeared, 
was  entitled  to  the  beneficial  interest  in  said  note,  Tield,  that  as  the 
payment  to  S.  was  not  made  by  D.  or  on  his  behalf,  that  the  suit  could 
be  carried  on  for  R's  benefit  as  the  equitable  assignee.     WUliamsofi 

vs.  Allen^  210. 

6.  A  promissory  note  may  be  purchased  without  taking  an  endorsement 

as  well  after,  as  before  suit  brought.  The  purchaser  has  the  bene- 
ficial, and  the  vendor  the  legal  interest:  and  the  suit  may  be  carried 
on  without  entering  the  use.    lb. 

7.  Where  it  was  held,  that  the  acceptance  by  I.  of  certain  promissory 

notes  given  him  by  A.,  the  executrix  of  H.  who  had  died  indebted  to 
I.,  was  not  an  extinguishment  of  the  debt  due  him  by  H.;  that  A- 
having  died  before  the  maturity  of  said  notes,  and  M.  her  executor 
having  paid  the  same,  this  payment  by  6.  was  therefore,  the  pay- 
ment of  H's  debt,  and  entitled  him  to  deduct  that  payment  from  the 
proceeds  of  H's  personal  property  sold  by  him.  Olenn  vs.  Smithy  296. 
^.  The  acceptance  by  a  creditor  from  his  debtor  of  his  promissory  note,, 
for  an  antecedent  simple  contract  debt,  does  not  extinguish  the  origi- 
,  nal  debt,  if  it  remains  in  the  hands  of  the  creditor  unpaid,  and  he 

can  produce  it  to  be  cancelled,  or  show  it  to  b6  lost.     But  the  creditor 
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will  Dot  be  suffered  to  recover  on  the  original  cause  of  action,  unless 
he  can  show  the  note  to  have  been  lost,  or  produces  it  at  the  trial,  to 
be  cancelled.  Ih. 
9.  The  acceptance  by  a  creditor,  of  a  note  or  bill  of  a  third  person,  for  a 
pre-existing  debt,  is  no  payment  or  extinguishment  of  such  debt, 
unless  the  creditor  parts  with  it,  or  is  guilty  of  laches  in  not  pre- 
senting it  for  payment  in  due  time.     lb. 

10.  In  either  of  the  above  cases,  an  express  agreement  by  the  creditor  to 

receive  the  note  or  bill  absolutely  as  payment,  and  to  run  the  risk 
of  its  being  paid,  is  an  extinguishment  of  the  previous  debt,  whether 
the  note  or  bill  be  afterwards  paid  or  not.  Such  agreements  are  not 
to  be  implied  from  the  use  of  the  words,  '^  in  payment  of  the  above 
account/^  in  a  receipt  for  the  note.    Ih. 

11.  To  give  to  the  acceptance  of  a  note  the  effect  of  an  absolute  payment, 

or  extinguishment  of  a  debt,  a  contract  that  it  should  be  so,  must  be 
shewn.     lb. 

12.  The  acceptance  of  a  note  by  a  creditor  for  a  precedent  debt,  is  a  sus- 

pension of  his  right  of  action  until  the  note  reaches  maturity,    lb. 
See  Limitations,  1. 

PUBUC  OFFICER. 
See  Bond,  7. 

CJONsnTunoNAL  Law,  3. 

RECEIVER. 

See  Equity,  10. 

REGISTER  IN  CHANCERY. 
See  Bond,  5. 

Constitutional  Law,  1. 
evidenc5e,  9. 

REPLEVIN. 

The  appraisers  authorized  in  the  case  of  rent  by  the  Statute  Geo.  2,  have 
in  practice  been  resorted  to  in  all  cases  of  replevin  in  this  State,  for 
the  purpose  of  ascertaining  the  value  of  the  goods  replevied;  their 
appraisement  is  prima  facie  evidence  of  the  value  of  goods  taken. 
Kartlume  vs.  Owinge^  261. 

See  Bond,  10. 
evidbncb,  5. 
Executors  and  Administrators,  1. 

SALE. 

1 .  Every  fair  legal  presumption  ought  to  be  allowed  in  favor  of  a  judicial 

sale,  where  the  purchase  money  has  been  bona  fide  paid.  Shilknecht 
vs.  Eastbtim,  71. 

2.  Where  it  was  held,  that  the  jury  might,  and  ought,  to  presume  that 

the  return  of  a  trustee's  sale,  as  reported  by  him  hud  been  finally 
ratified  and  confirmed.    lb. 
See  Contract,  7. 

Husband  and  Wife. 

8ET-OFP. 
See  Action. 
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STATUTE  OF  FRAUDS.  , 

See  CORPORATION. 

Equity,  8. 

STATUTES. 

I.  Construction  and  Effect. 

Statutes  are  sometimes  extended  to  cases  not  within  the  letter;  and  cases 
are  sometimes  excluded  from  the  operation  of  statutes  though  within 
the  letter;  on  the  principle  that  what  is  within  the  intention  of  the 
maker  of  a  statute,  is  within  the  statute,  though  not  within  the  let- 
ter, and  that  what  is  within  the  letter  of  the  statute,  and  not  within 
the  intent  of  the  maker,  is  excluded,  it  being  an  acknowledged  rule 
in  their  construction,  that  the  intention  of  the  maker  ought  to  be  re- 
garded.   State  vs.  Boyd,  223. 

II.  British  Statutes. 

—  Geo.  2,  c.  —  Karthaus  vs.  Owings,  261. 

III.  Acts  of  Assembly. 

1704,  c.    16.  iivyynn  vs.  Jones^  104. 

1715,  c.    28.  WcUkms  vs.  Harwood,  189. 

1720,  c.    24.  Iglehart  vs.  State,  146. 

1729,  c.    24.  State  vs.  Boyd,  223. 

1742,  c.    10.  Wayman  vs.  State,  156. 

1785,  c.    72.  Sprigga  vs.  Lyles,  270. 

1785,  c.    80.  Price  vs.  7V«on,  288. 

1786,  c.    45.  TF^e  te  vs.  BeaZZ,  278. 
1796,  c.    14.  Owynn  vs.  Jones,  104. 
1798,  c.  101.  State  vs.  Boyd.  223. 
1820,  c.  161.  Purtnance  vs.  Barton,  191. 
1835,  c.  117.  Davis  vs.  Leab,  186. 

1826,  c.  251.    State  vs.  Scribner.  152. 

SURETY. 

See  Bond,  2. 

Executors  and  Administrators,  4. 
Pleading,  2. 

TAXES. 

In  the  collection  of  taxes  imposed  upon  real  estate  within  the  City  of 
Baltimore,  for  the  year  1821,  the  ordinances  of  that  city  imposing 
them,  having  referred  to  the  laws  of  the  State,  for  the  manner  of 
collecting  them,  the  land  can  never  be  sold  for  their  payment,  unless 
the  collector  can  find  no  personal  property  liable  for  the  payment 
of  the  tax.  If  personal  property  can  be  found,  it  must  be  made 
liable  in  the  first  instance.    Mayor,  c&c.  of  Balto.  vs.  Chase.  227. 

See  Equity,  10. 

TENANCY  IN  COMMON. 
See  Deed,  4. 

TRESPASS  QUARE  CLAUSUM   FREGIT. 

1.  In  an  action  of  trespass  g.  c.  /.,  held,  that  where  it  does  not  appear,, 
either  from  the  plots  themselves,  or  the  surveyor's  explanations, 
what  was  the  object  or  design  of  certain  lines  upon  plots  returned 
under  a  warrant  of  resurvey,  nor  from  the  surveyor's  certificate, 
that  he  had  ever  made  such  locations,  it  is  not  competent  to  shew^ 
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that  the  surveyor  laid  down  such  lines  for  a  counter-location  of  a 
tract  of  land  described  in  the  plots;  for  such  lines  are  a  mere  null- 
ity. Munddl  vs.  Perry,  115. 
2  If  testimony,  out  of  the  plots  and  explanations  filed  with  them,  could 
be  received  to  give  name  and  character  to  unintelligible  locations,  it 
would  defeat  the  object  for  which  plots  have  been  received  as  part 
of  the  pleadings  in  the  cause.  lb, 
3.  The  object  and  intention  of  introducing  plots  in  the  cause,  is  to  give 
certainty  to  the  claim  and  defence,  and  to  apprise  the  parties,  that 
the  locations  of  other  lands  are  to  be  used,  to  illustrate,  and  sup- 
port,^the  location  of  those  under  which  they  claim  title.  It  is  to  pre- 
vent surprise,  and  therefore  it  has  been  the  uniform  practice  of  the 
Courts,  to  reject  evidence  as  to  any  object,  unless  it  is  located  on  the 
plots.    lb. 

TROVER. 

See  Executors  and  ADMiNistRATORS,  5, 10. 

TRUSTS  AND   TRUSTEES. 

The  law  will  always  lean  to  the  presumption  that  a  trustee  has  faithfully 

executed  his  trust.    ShUknecht  vs.  Eastburn,  71. 
See  Bankruptcy  and  Insolvency,  l,  2,  3,  4,  5. 
Sale,  2. 

USAGE   AND  CUSTOM. 
See  Insurance,  4,  7,  8,  10. 

WILLS. 

1.  D.  by  last  will,  devised  as  follows:  ''Item.     I  give  and  bequeath  to 

my  two  grandsons,  S.  and  W.  sixty  dollars  each;  and  all  the  rest 
and  residue  of  my  personal  estate,  I  give  to  be  equally  divided 
among  my  five  sons.'^  He  also  devised  his  real  estate  to  his  widow, 
and  after  her  death,  or  marriage,  directed  his  executors  to  sell  it, 
and  divide  the  proceeds  among  his  sons.  The  testator ^s  personal 
estate  being  insufficient  to  pay  his  debts,  and  also  the  pecuniary 
legacies,  one  of  the  grandsons,  after  the  widow ^s  death,  filed  a  bill 
to  have  the  land  sold  for  the  payment  of  his  legacy.  Hdd^  That  he 
was  not  entitled  to  relief.    Simmons  vs.  Drury,  19. 

2.  Where  jt  was  held,  that  upon  the  true  construction  of  a  certain  will, 

G.  who  was  named  in  said  will  as  the  testator's  ''sole  heiress, '^  was 
entitled  to  the  whole  of  his  personal  estate.    Sterner  vs.  Siemer,  62. 

3.  A  testator  directed  the  whole  of  his  real  and  personal  estate,  not 

specifically  devised,  to  be  sold  on  credit  by  his  executors,  and  the 
proceeds  applied  to  the  payment  of  his  debts  and  legacies.  At  the 
time  of  making  his  will,  and  at  his  death,  he  was  indebted  to  E. 
one  of  his  pecuniary  legatees,  to  whom  he  devised  a  greater  sum 
than  he  owed.  In  an  action  by  E.  against  the  executors  to  recover 
the  debt  due  to  her  from  the  testator,  held  that  her  legacy  was  not  to 
be  taken  as  a  satisfaction  of  the  debt  due  her.    Edelen  vs.  Dent,  112. 

4.  The  general  rule  of  law  that  a  pecuniary  legacy,  of  an  equal,  or  a 

larger  amount,  is  to  be  taken  as  a  satisfaction  of  a  debt,  is  undeni- 
able: but  it  is  not  an  unbending  rule,  and  not  being  much  favored, 
is  made  to  yield  to  slight  circumstances.    lb. 
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5.  An  express  devise  for  the  payment  of  debts  and  legacies— the  creation 

of  a  fund  for  the  payment  of  debts,  and  a  charge  of  the  legacy 
on  that  fund — if  the  legacy  be  uncertain,  and  made  to  depend  upon 
a  contingency — if  the  payment  of  the  legacy  be  postponed  by  the 
will  to  a  time  subsequent  to  that,  at  which  the  debt  is  due  and  pay- 
able, or  if  the  debt  be  due  at  the  time  of  the  testator's  death,  and 
the  legacy  be  not  made  payable  immediately,  but  at  some  future 
time,  are  each  cases  in  which  a  legacy  will  not  be  considered  ds  a 
satisfaction  of  the  testator^s  debt.    lb. 

6.  A  devise  to  "A.  and  the  heirs  of  his  body,  lawfully  begotten,''  since 

the  Act  of  1786,  constitutes  an  estate  in  fee  simple.  A  remainder, 
limited  to  take  effect  upon  the  determination  of  such  an  estate,  ia 
inoperative.     Wells  vs.  Bealh  278. 
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COUET  OF  APPEALS. 

Hon.  John  Buchanan,  Chief  Judge. 
Hon.  BiOHABD  TiLGHHAN  Eable,  Judge. 
Hon.  William  Bond  Mabtin,  Judge. 
Hon.  John  Stephen,  Judge. 
Hon.  Stevenson  Archeb,  Judge. 
Hon.  Thomas  Beale  Dobsey,  Judge. 

COUET  OF  CHANCEEY. 
Hon.  Theodobick  Bland,  Chancellor. 

COUNTY  COUETS. 
FiBST  Judicial  Distbict. 

Saint  Mary^Sy  Charles  and  Prince  Oeorge^s  Counties, 

Hon.  John  Stephen,  Chief  Judge. 

Hon.  Edmund  Kjey,  Associate  Judge. 

Hon.  John  Eousby  Plateb,  Associate  Judge. 

Second  Judicial  District. 

Cecily  Kmit,  Qiieen  Anne^s  and  Talbot  Counties. 

Hon.  EiCHABD  Tilghman  Eable,  Chief  Judge. 
Hon.  Lemuel  Pubnell,  Associate  Judge. 
Hon.  Philemon  B.  Hoppeb,  "  " 

Thibd  Judicial  District. 

Calvertj  Anne  Arundel  and  Montgomery  Counties. 

Hon.  Thomas  Beaxe  Dobsey,  Chief  Judge. 
Hon.  Chables  J.  KiLaouB,  Associate  Judge. 
Hon.  Thomas  H.  Wilkinson,       "  " 
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FouETH  Judicial  Disteict. 

Caroline,  Dorchester,  Somerset  and  Worcester  Counties. 

Hon.  William  Bond  Maetin,  Chief  Judge. 
Hon.  Aba  Spence,  Associate  Judge. 
Hon.  William  Tingle  "  " 

Fifth  Judicial  Disteict. 

Fredericky  Washington  and  Allegany  Counties. 

Hon.  John  Buchanan,  Chief  Judge. 
Hon.  Abe  AH  AM  Sheiyee,  Associate  Judge. 
Hon.  Thomas  Buchanan,        '*  ** 

Sixth  Judicial  Disteict. 
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Hon.  Stevenson  Aechee,  Chief  Judge. 
Hon.  Chaeles  W.  Hanson,  Associate  Judge. 
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Hon.  Nicholas  Beice,  Chief  Judge. 
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ATTORNEYS-GENERAL. 

Josiah  Baylet,  Esquire,  apiwinted  Attorney-General  of  Mary- 
land, 22nd  of  July,  1831,  vice 

RoGEE  B.  Taney,  Esquire,  resigned,  and  appointed  Attorney- 
Greneral  of  the  United  States. 
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•  DECEMBEE  TEEM,  1830.  1 

OwiNGS  et  al  vs.  OwiNas.— December,  1830. 

An  appeal  from  a  decree  of  the  Chancellor  cannot  properly  be  taken,  after 
the  death  of  the  only  complainant  in  the  cause,  in  the  name  of  such 
complainant;  and  neither  the  appeitrance  of  the  representatives  of  the 
deceased  i>arty,  after  a  suggestion  of  the  death  in  the  Appellate  Court, 
nor  the  appearance  of  the  other  party  there,  cures  the  defect.  The 
Court  on  motion  dismissed  such  an  appeal,  (a) 

(a)  In  Harryman  vs.  Harryman^  49  Md.  70,  the  Court  said  that  in  the  case 
in  the  text  *"it  was  held  that  no  appeal  could  be  taken  from  a  decree  of  the 
Chancellor,  after  the  death  of  the  only  complainant  in  the  cause,  in  the 
name  of  such  complainant;  and  that  neither  the  appearance  of  the  repre- 
sentatives of  the  deceased  party,  after  proof  of  death  in  this  Court,  nor  the 
appearance  of  the  other  party  cured  the  defect;  and  the  appeal  was  dis- 
missed. And  the  principle  of  that  case  was  re-affirmed  in  Carroll  vs.  Bowie^ 
7  Gill,  84;  but  in  the  latter  case  it  was  the  death  of  the  appellee  which 
occurred  during  the  pendency  of  the  appeal  in  this  Court,  and  was  suggested 
after  rale  argument,  that  gave  rise  to  the  question  whether  the  appeal  could 
be  farther  prosecuted :  and  it  was  held  that  the  case  was  embraced  with  the 
common  law  rule,  before  referred  to,  as  to  defendants  in  error,  and  conse- 
quently there  was  no  abatement  or  failure  of  the  appeal.  But  here,  the 
defendant  having  died  before  the  appeal  was  taken,  he  never  was  a  party 
to  the  appeal,  and  there  is  no  statute  that  applies  to  the  case,  or  that  gives 
this  Court  power  to  entertain  the  appeal  taken  under  such  circumstances. 
It  may  be  that  the  appellant  can  reach  the  justice  of  the  case  by  a  bill  of 
revivor  and  review  for  errors  apparent  on  the  face  of  the  proceedings;  but 
there  is  no  power  here  to  review  and  reverse  or  affirm  the  decree  appealed 
1  3  G.  &  J. 
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The  Act  of  1785,  ch.  80,  sec.  1,  (to  prevent  the  ahatement  of  actions)  does 
not  apply  to  causes  in  the  Appellate  Ck)urt. 

The  Acts  of  1806,  ch.  90,  sec.  11,  and  1815,  cb.  149,  sees.  5,  6,  relate  to  causes 
in  the  Court  of  Appeals,  but  neither  of  them  relates  to  an  appeal  prayed 
from  Chancery  in  the  name  of  e  deceased  person. 

APPEAL  from  the  Court  of  Chancery.  Motion  to  dismiss  the 
appeal. 

In  this  case  a  bill  was  filed  on  the  21st  of  May,  1825,  by  Colegat^e 
D.  Owings,  against  the  appellee,  Charlotte  C.  D.  Owiugs. 

On  the  20th  February,  1828,  Bland,  C.  decreed  in  favor  of  the 
defendant,  from  which  decree  an  appeal  was  taken  to  the  then  ensu- 
ing June  Term  of  the  Court  of  Appeals,  in  the  name  of  the  complain- 
ant, Colegate  D.  Owings. 

The  facts  of  the  case  are  sufficiently  stated  by  the  Judge  who  de- 
livered the  opinion  of  this  Court. 

•  The  motion  was  argued  before  Buchanan,  C.  J.,  Mabtin 
*         and  Stephen,  JJ. 

Johnson^  for  the  appellant.  By  the  appearance  of  the  appellee, 
the  objection  to  the  irregularity  of  the  appeal  is  waived. 

If  the  appellee  had  not  appeared,  the  appeal  would  have  been  dis- 
continued, and  a  new  api>eal  taken  within  the  time  required  by  law, 
by  the  proper  parties.  That  time  having  now  elapsed,  the  appel- 
lants are  without  remed}',  if  the  present  appeal  is  dismissed.  He  re- 
ferred to  the  Acts  of  1806,  ch.  90,  sec.  11,  and  1816,  ch.  149,  sec. 
6,6. 

Scott  J  supported  the  motion. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  case  is 
brought  before  us  on  a  motion  to  dismiss  the  appeal. 

The  decree  of  the  Chancellor,  which  it  is  sought  to  have  reviewed 
in  this  Court,  was  passed  on  the  20th  Februaiy,  1828,  in  favor  of  the 
defendant.    From  that  decree,  an  appeal  was  prayed  by  the  solicitor 


from,  and  the  appeal  most  be  dismissed/'  In  Thomas  vs.  Thomas.  57  Md. 
509,  the  Court  approved  the  construction  of  the  Act  of  1815,  (Rev.  Code, 
Art.  71,  sec.  81,)  made  in  the  case  in  the  text,  and  said  that,  when  the 
appellee  dies  before  the  transmission  of  the  record,  there  is  no  statutory 
provision  authorizing  the  making  of  new  parties  by  process  to  be  issued  out 
of  the  Appellate  Court.  *^Tlie  appellant  was,  however,  not  without  remedy: 
ample  power  was  conferred  on  the  Circuit  Court  on  her  application,  after 
the  decree  was  passed,  and  the  death  of  N.  T.  occurred,  to  issue  the  proper 
process  against  the  executor,  devisees  and  other  persons  interested,  making 
them  parties  to  the  cause,  to  the  end  that  her  appeal  might  be  prosecuted 
against  them,  and  affording  them  an  opportunity  to  appear  and  defend  the 
same  in  the  Court  of  Appeals.  This  power  is  conferred  on  the  Circuit  Court 
by  Art.  16,  sec.  8  of  the  Code." 
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forCoIegate  D.  Owings,  (who  had  been  complainant  in  Chancery,) 
on  the  14th  of  March,  1828,  which  was  allowed,  and  the  record  was 
bronght  up  to  the  Jane  Term,  1828,  when  there  was  an  appearance 
of  counsel  for  Charlotte  0.  D.  Owings,  the  defendant.  At  the  same 
term,  a  motion  to  dismiss  the  appeal,  appears  to  have  been  entered. 
On  the  18th  of  November,  1828,  an  afiBdavit  of  the  death  of  Colegate 
D.  Owings  was  filed,  in  which  it  is  stated  that  she  died  on  the  1st 
March,  1828,  before  the  appeal  was  prayed,  and  at  the  June  Term, 
1829,  the  heirs-at-law  of  Colegate  D.  Owings,  appeared  in  the  case  to 
prosecute  the  appeal. 

The  motion  to  dismiss  the  appeal  is  founded  on  the  fact,  supported 
by  affidavit,  that  the  nominal  appellant,  Colegate  D.  Owings,  was 
dead  at  the  time  the  appeal  was  prayed,  and  that  the  record  was 
improperly  brought  up ;  and  the  question  is,  whether  the  objection 
to  the  case  being  entertained  has  been  removed,  either  by  the  ap- 
pearance of  *  counsel  for  the  defendant,  or  of  the  heirs-at-law 
of  Colegate  D.  Owings  t  ** 

It  has  been  decided  in  Roche  vs.  Johnson  and  Wife^  by  this  Court 
sitting  on  the  Eastern  Shore,  at  June  Term,  1806,  that  cases  in  this 
Coort  are  not  within  the  provisions  of  the  Act  of  1785,  ch.  80,  sec.  1. 
Bat  if  it  was  otherwise,  and  that  Act  could  be  held  to  relate  to  suits 
in  this  Court,  this  is  not  a  case  to  which  it  could  apply.  That  Act 
provides  against  an  action  abating  by  the  death  of  either  party  after 
snit  brought,  and  authorizes  the  appearance  of  those  interested,  but 
makes  no  provision  for  the  case  of  a  suit -brought  in  the  name  of  a 
dead  i)erson. 

The  Acts  of  1806,  ch.  90,  sec.  11,  and  1815,  ch.  149,  sees.  5,  6,  do 
relate  to  cases  in  the  Court  of  Appeals,  but  neither  of  them  embrace 
a  case  such  as  this.  The  former  of  those  Acts  only  providing,  that 
if  either  of  the  parties  to  a  cause  in  the  Court  of  Appeals,  shall 
die,  after  the  cause  has  been  put  under  rule  argument,  it  shall  not 
therefore  abate,  but  that  the  Court  shall  give  judgment,  as  if  such 
deceased  party  were  alive.  And  the  latter  providing  for  the  case  of 
the  death  of  an  appellant,  or  plaintiff  in  error,  after  an  appeal  has 
been  made,  or  writ  of  error  brought,  and  directing  that  no  appeal  or 
writ  of  error  shall  abate,  by  the  death  of  either  party,  if  the  heir,  &c. 
of  the  deceased  party,  shall  at  the  first  or  second  term,  succeeding 
the  death,  make  the  necessary  suggestion,  and  appear  to  the  appeal, 
or  writ  of  error  for  the  purpose  of  prosecuting  or  defending  it ;  thus 
clearly  not  applying  to  this  case,  in  which  the  appeal  was  made  in 
the  name  of  a  person,  not  in  esse  at  the  time.  But  if,  by  any  possible 
construction,  it  could  be  held  to  embrace  the  case  of  an  appeal  made 
in  the  name  of  a  dead  person,  it  would  not  have  the  effect  to  save 
tbi.s  case ;  the  provision  being,  that  no  appeal,  or  writ  of  error,  shall 
abate  by  the  death  of  either  party,  if  the  heir,  &c.  of  the  deceased 
party,  shall  at  the  first  or  second  term  succeeding  the  death,  make 
the  necessary  suggestion,  and  appear,  &c.  so  that  the  necessary  corol 
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.  lary  is,  that  the  appeal  or  writ  of  error,  will  in  *  sach  a  case 

^  abate,  it*  the  heir,  &c.  of  the  deceased  party  shall  not  at  the 
first  or  second  term  succeeding  the  death  make  the  necessary  sug- 
gestion, and  appear,  &c.  And  not  only  was  there  no  suggestion  of 
the  death  in  this  case,  by  the  heir  of  the  deceased,  but  the  appear- 
ance of  the  heirs  was  not  until  the  third  term  after  the  death.  So 
that  if  there  had  been  an  appeal  properly  depending  in  this  Court,  it 
would  regularly,  have  abated.  But  there  was  no  appeal  properly  made, 
or  depending  here,  and  the  mere  appearance  of  the  heirs  of  Golegate 
D.  Owings,  does  not  stand  in  the  way  of  the  motion  to  dismiss ; 
their  appearance  being  without  authority,  and  the  case  standing,  as 
if  no  such  appearance  had  been  entered.  Nor  has  the  objection 
been  waived  or  obviated  by  the  appearance  of  counsel  for  Charlotte 
G.  D.  Owings,  which  may  have  been  only  for  the  purpose  of  making 
the  motion  to  dismiss,  and  could  not  have  the  effect,  to  render  the 
mere  sending  up  the  record,  and  docketing  the  case  in  the  name  of 
one  who  was  dead,  a  good  and  available  appeal. 
It  was  not  a  mere  irregularity,  but  a  complete  and  radical  defect. 

Appeal  dismissed. 


McLaughlin  vs.  De  YouNa.— December,  1830. 

Y.  sued  out  a  writ  in  tresiMiSB  upon  the  case  against  M.  J.  R.  and  S.  and  filed 
a  declaration  1  counting  upon  their  note  as  copartners.  M.  only  was 
arrested.  At  the  return  term,  of  the  writ  he  pleaded  as  follows:  *^^And 
the  said  M.  comes  and  says,  that  he  is  in  no  wise  guilty  of  the  trespass 
aforesaid,  as  the  said  Y.  above,  complains  against  him;  for  plea  he  says, 
that  the  said  W.  R.  who  in  the  said  writ  is  called  J.  R.  one  of  the  de- 
fendants, is  dead,  and  that  be  died  before  the  suing  out  of  the  said  writ 
of  the  said  M.  to  wit,  at,  &c.  and  this,  &c.  Whereupon  he  prays  judg- 
ment of  the  writ  aforesaid,  and  that  it  may  be  quashed.  ^^  Held^  upon 
special  demurrer,  that  this  was  a  valid  plea  in  abatement,  (a) 

A  plea  in  abatement  of  the  writ,  is  one  which  shows  ground  for  abating  or 
quashing  it,  without  at  the  same  time  denying  the  right  of  action  itself; 
and  if  a  plea  begins  in  bar,  though  it  contains  matter  in  abatement,  it 
will  be  treated  as  a  plea  in  bar. 

-  *  An  informal  or  repugnant  protestation  does  not  on  demurrer,  vitiate 

^  a  plea. 

The  death  of  one  of  the  parties  named  as  defendant  in  a  writ,  before  the 
impetration  of  it,  is  ground  of  abatement. 

Appeal  from  Baltimore  County  Court.  These  were  actions  of 
assumpsit  brought  by  the  appellee,  Meichel  De  Young,  against 
Matthew  McLaughlin,  John  Beed  and  William  Simpson,  on  the  27th 
July,  1826. 


(a)  But  see  Rev.  Code,  Art.  64,  sec.  82. 
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They  were  founded  on  promissory  notes,  which  the  defendants 
were  alleged  in  the  declarations  to  have  made  as  copartners  in  trade, 
under  the  firm  of  McLanghlin,  Beed  and  Simpson. 

The  writs  were  returned  by  the  sheri£P,  ** cepV^  "Matthew,"  ''  non 
est,  the  rest." 

At  the  return  term,  the  appellant,  Matthew  McLanghlin,  appeared, 
and  filed  the  following  plea:  ''And  the  said  Matthew  comes  and 
says,  that  he  is  in  no  wise  guilty  of  the  trespass  aforesaid,  as  the  said 
Meichel  above  complains  against  him,  for  plea  he  says,  that  the  said 
William  Beed,  who  in  the  said  writ,  is  called  by  the  name  of  John 
Beed,  one  of  the  defendants,  is  dead,  and  that  he  died  before  the 
suing  out  of  the  said  writ  of  the  said  Meichel,  to  wit,  at  Baltimore 
County  aforesaid,  and  this  he  is  ready  to  verity ;  wherefore  he  prays 
judgment  of  the  writ  aforesaid,  and  that  it  may  be  quashed,  &c." 

The  plaintiff  demurred  specially  to  this  plea.  1st.  "That  it  is 
defective  in  this,  that  it  concludes  by  praying  judgment  of  the  writ, 
and  that  the  same  may  be  quashed,  &c.  whereas,  it  ought  to  have 
concluded  by  praying  judgment,  if  the  Court  will  proceed  any  fur- 
ther." 2d.  "That  in  it  the  said -defendant  says,  that  he  is  in  no 
wise  guilty  of  the  trespass  aforesaid,  and  it  appears  from  the  pro- 
ceedings had  before  the  said  plea  was  put  in,  that  the  cause  of  action 
was  in  case,  sounding  in  assumpsit,  and  not  in  trespass."  3d.  "That 
it  is  double  in  this,  that  it  alleges  that  the  said  defendant  was  not 
guilty  of  the  trespass  aforesaid,  and  also,  that  the  said  William  Beed, 
who  in  the  said  plea,  is  called  John  Beed,  died  before  the  suing  out 
of  the  said  writ."  •  4th.  "That  it  is  both  in  bai',  and  abate-  ^ 
ment."    5th.  "  That  it  begins  as  a  plea  in  bar."  ^ 

The  defendant  joined  in  demurrer,  and  the  judgments  of  the 
County  Court  being  against  him,  he  pro9ecuted  the  present  appeals. 

The  causes  were  argued  before  Buchanan,  C.  J.,  Eable,  Mab- 
TiN,  Stephen,  and  Doesby,  JJ. 

Scottj  for  the  appellant. 

Gill,  for  the  appellee,  referred  to  2  Harr,  Ent.  301 ;  1  Chitty^s  Plead, 
445;  1  Saund.  Plead.  Ev.  13;  1  Stephens^  Plead.  65,  66;  1  ChiUy^s 
Plead.  439,  440,  450,  445,  446;  2  Saund.  Rep.  209  a,  (note;)  3  Term 
Rep.  185. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  A  plea  in 
abatement  of  the  writ,  is  one  which  shows  ground  for  abating  or 
quashing  it,  without  at  the  same  time  denying  the  right  of  action 
itself;  and  if  a  plea  begins  in  bar,  though  it  contains  matter  in  abate- 
ment, it  will  be  treated  as  a  plea  in  bar.  But  this  plea  is  not  ob- 
noxious to  the  objection  raised  to  it,  that  it  begins  in  bar.  It  seems 
to  have  been  literally  copied  from  a  plea  of  the  same  kind  in  Weut- 
worth,  and  although  it  is  headed  by  the  word,  '^says  that  he  is  in  no 
wise  guilty  of  the  trespass  aforesaid,  as  the  said  Meichel  above  com- 
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plains,  against  him,"  yet  they  are  not  to  be  considered  and  treated 
as  if  introduced  as  a  material  part  of  the  plea  itself,  but  only  by  way 
of  informal  protestation,  which  is  clearly  shown  by  the  next  sac- 
ceeding  words,  ^4br  plea  says,"  &c.  and  in  Story  on  Pleading^  we 
find  the  same  plea  with  the  same  matter  prefixed  with  this  difference 
only,  that  it  is  set  out  in  the  shape  of  a  more  formal  protestation.  And 
it  is  not  a  material  objection  to  the  plea,  either  that  it  is  infer- 
'  mal,  as  *  a  protestation,  or  that  the  writ  is  treated  as  a  writ  in 

trespass,  when  it  appears  from  the  declaration  to  be  an  action  of  as- 
sumpsit, a  protestation  being  wholly, immaterial,  and  of  no  avail  in 
the  action  in  which  it  is  used,  but  intended  only  to  guard  the  party 
against  being  concluded  in  another  action  which  it  has  in  view. 
Hence,  a  repugnant,  inconsistent,  idle,  or  superfluous  protestation, 
does  not  on  demurrer  vitiate  the  plea,  whatever  its  faults  of  form 
may  be.  Treating  this  then,  as  an  informal  protestation,  wholly  im- 
material to  the  action,  and  not  in  other  respects  vitiating  the  plea, 
it  does  not  infect  it  with  duplicity,  a8  is  supposed  by  the  demurrer. 

The  death  of  one  of  the  parties  named  as  a  defendant  in  the  writ, 
before  the  impetration'  of  it,  is  not  only  proper  matter  of  abatement, 
but  sufficiently  pleaded,  the  words  ^Hhe  said,"  introduced  into  the 
plea,  showing  William  Beed,  the  person  alleged  to  be  dead,  and  the 
person  named  in  the  writ,  John  Beed,  to  be  one  and  the  same.  And 
it  is  clearly  no  cause  of  demurrer,  that  the  plea  concludes  with  the 
prayer,  that  the  writ  may  be  quashed ;  it  is  the  only  proper  concla- 
sion  of  such  a  plea  in  abatement,  and  is  not  like  the  case  of  a  plea  in 
abatement,  to  the  person  of  the  plaintiff  or  defendant,  showing  a 
[)ersonal  disability  in  one  or  the  other,  to  sue  or  to  be  sued,  as  that 
the  plaintiff  for  example,  is  an  alien  enemy.  Pleas  of  that  character 
not  falling  strictly  within  the  definition  of  pleas  in  abatement,  do  not 
'*pray  that  the  writ  may  be  quashed,"  but  "if  the  plaintiff  ought  to 
be  answered,  &c."  But  a  plea  of  the  character  of  this,  strictly  in 
abatement,  showing  a  ground  for  quashing  the  original  writ,  properly 
concludes  by  praying  *'  that  the  writ  may  be  quashed." 

The  demurrers  to  the  pleas,  ought,  we  think,  to  have  l)een  over- 
ruled, and  for  that  rciisou  JudgmenU  reversed* 


8      *  State  vs.  John,  alias  Jack  Dent. — December,  1830. 

In  an  indictment  for  an  assault  with  intent  to  murder,  it  is  not  necessary  to 
state  the  instrument,  or  means  made  use  of  by  the  assailant,  to  effectuate 
the  murderous  intent,  (a) 

The  means  of  effecting  the  criminal  intent  or  the  circumstances  evincive  of 
the  design  with  which  the  act  was  done,  are  considered  to  be  matters  of 


(a)  Cited  in  Bode  vs.  State,  7  Gill,  882;  Manly  vs.  State,  7  Md.  148;  Harwood 
vs.  Marshall,  9  Md.  107;  Parkinson  vs.  State,  14  Md.  198;  Hollohan  vs.  State^ 
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evidence  for  the  jury  to  demonstrate  the  intent,  and  not  necessary  to  be 
incorporated  in  an  indictment. 

Kbbob  to  the  City  Court  of  Baltimore.  The  defendant  in  error, 
was  tried  on  the  following  indictment,  in  Baltimore  City  Court,  at 
Jane  Term,  1830.  "  State  of  Maryland,  City  of  Baltimore,  to  wit : 
The  jurors  of  the  State  of  Maryland,  for  the  body  of  the  City  of 
Baltimore,  do  upon  their  oaths  present,  th<at  John  Dent,  late  of  the 
city  aforesaid,  negro,  otherwise  called  Jack  Dent,  on  the  15th  day  of 
April,  1830,  with  force  and  arms,  at  the  city  aforesaid,  in  and  upon 
ODe  Joseph  Daiger,  then  and  there  being  one  of  the  constables  of  the 
City  of  Baltimore,  and  in  the  execution  of  his  the  said  Joseph's  duty 
as  such,  and  in  the  peace  of  God,  and  of  the  said  State,  then  and 
there  being,  did  make  an  assault,  with  the  intent  him  the  said  Joseph 
Daiger,  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought to  murder,  contrary  to  the  form  of  the  Act  of  Assembly  in 
sach  case  made  and  provided,  and  against,  &c.'' 

The  second  count  was  for  a  common  assault  and  battery. 

The  defendant  pleaded  not  guilty,  and  there  was  a  general  verdict 
of  guilty,  upon  both  counts  of  the  indictment,  when  a  motion  was 
made  in  arrest  of  the  judgment/ 

1st.  Because,  '^  the  averment  that  Daiger  was  in  the  due  execution 
of  his  office,  is  not  made  with  time  and  place." 

2d.  <'The  means  with  which  the  assault  was  made,  to  carry  into 
effect  the  intent,  are  not  stated." 

The  City  Court. pronounced  the  following  judgment : 

'^The  first  reason  is  not  supported.  On  examination  of  the  indict- 
ment it  will  be  found,  that  the  time  and  place  in  both  counts,  are 
correctly  averred.    The  motion  on  this  ground,  is  therefore  overruled. 

•  The  second  reason,  we  think,  is  well  founded.  The  Act 
of  Assemblv  does  not  affect  the  form  of  the  indictment,  or  the  ^ 
evidence  necessary  to  support  it,  but  leaves  both  as  at  common  law, 
only  changing  the  nature  of  the  punishment.  The  offence  is  still  a 
misdemeanor.  The  ohly  question  therefore,  is,  whether  the  means 
or  instrument  by  which  the  intention  was  to  be  effected,  ought  to 
have  been  stated  in  the  indictment.  And  we  think  they  ought  to 
have  been.  In  ordinary  cases  of  assault,  the  means,  or  instrument 
of  iuflicting  the  injury,  are  mere  matters  of  aggravation,  and  there- 
fore may  be  inserted  or  omitted,  without  detriment.  But  it  is  other- 
wise where  the  assault  is  accompanied  by  an  intention  to  commit 
murder.  In  that  case,  the  means  or  instrument  used  are  material 
and  necessary  in  the  description  of  the  offence,  as  they  indicate  the 
malicious  intention  of  the  party,  and  must  therefore  be  stated  as 


83  Md.  401;  Deckard  ts.  State,  38  Md.  209.  The  indictment  in  the  case  in  tha 
text  was  under  Rev.  Code,  Art.  72,  sec.  22,  and  was  held  to  be  sufficient 
because  the  offence  was  charged  in  the  language  of  the  statute.  Bode  vs. 
Stccte,  supra. 
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well  iu  this  case  as  where  the  crime  has  been  consammated ;  and  for 
this  plain  reason,  amongst  others,  becaase  in  both  the  adeqaacj  of 
the  means,  as  well  as  their  nse,  must  be  proved  before  the  party  can 
be  convicted,  and  no  evidence  should  be  received  of  them,  unless 
they  are  stated  in  the  indictment.  It  will  be  found  on  recnrrenoe  to 
Chittyj  StarJUe,  and  Archboldy  that  all  the  precedents  of  indictments 
at  common  law,  for  offences  of  this  kind,  are  in  conformity  to  this 
opinion.  The  Court  therefore  arrest  the  judgment  on  the  first  count, 
but  direct  the  clerk  to  enter  it  ni)on  the  second." 
The  present  writ  of  error  was  thereupon  prosecuted  by  the  State. 

The  case  was  argued  before  Buchanan,  G.  J.,  Eable,  Stephen, 
and  DoBSEY,  JJ. 

Taney,  (Attorney-General,)  and  Oill,  for  the  State,  contended,  that 
an  indictment  for  an  assault  with  intent  to  murder,  under  the  Act 
of  1809,  ch.  138,  is  sufficiently  certain,  which  charges  the  assault 
to  have  been  made  with  that  intent.  That  in  such  case  neither  the 
I  i\  special  manner  of  the  *  assault,  nor  the  circumstances  from 
-^^  which  the  particular  intent  may  be  inferred,  need  be  stated. 
Act  of  1809,  ch.  138,  sec.  4;  3  ChiUy^s  Cri.  Law,  569,  591;  State  vs. 
Casselj  2  H.&  Q.  410  ]  1  East  Cr.  Lawj  411 ;  3  Johns.  511 }  1  Stark, 
on  Flead.  98, 102. 

No  counsel  argued  for  the  defendant  in  error. 

Stephen,  J.  delivered  the  opinion  of  the  Gourt.  This  case  comes 
up  on  a  writ  of  error  to  Baltimore  Gity  Gourt,  and  the  sole  question 
which  it  presents  for  the  decision  of  this  Gourt  is,  whether  according 
to  the  principles  of  criminal  pleading  it  is  necessary  in  an  indictment 
for  ah  assault  with  intent  to  murder,  to  state  in  the  indictment  the 
instrument,  or  means  made  use  of  to  effectuate  the  murderous  in- 
tent. It  is  incoDtrovertibly  true,  that  the  main  object  of  all  plead- 
ings, both  civil  and  criminal,  is  to  apprise  the  party  charged,  of  the 
nature  of  the  case  to  which  he  is  called  upon  to  respond,  so  that  he 
may  not  be  taken  by  surprise,  and  that  he  may  come  prepared  to 
defend  himself  against  the  allegations  of  the  opposite  party.  But 
we  do  not  think  that  the  principles  of  criminal  jurisprudence  require 
in  this  case  anything  more  than  that  the  offence  should  be  charged 
in  the  language  of  the  statute  by  which  it  is  created.  The  indict- 
ment in  this  case  is  founded  upon  the  Act  of  1809,  commonly  called 
the  penitentiary  law — the  offence  as  defined  and  prohibited  by  that 
law  is  an  assault  with  intent  to  murder.  This  is  the  character  given 
to  the  assault  charged  in  this  indictment.  It  is  averred  that  it  was 
committed  with  intent  to  murder,  and  such  averment  we  consider  to 
be  a  full  compliance  with  the  requisitions  of  the  law.  The  means  of 
effecting  the  criminal  intent,  or  the  circumstances  evincive  of  the 
quo  animoj  with  which  the  act  was  done,  are  considered  to  be  more 
properly  matters  of  evidence  for  the  jury  to  demonstrate  the  intent, 
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than  proper  to  be  incorporated  into  the  indictment ;  because  that 
intent  may  be  proved  or  illustrated  by  such  a  variety  •  of  cir-  ^ 
camstances,  as  it  would  be  very  inconvenient,  at  all  times^  to  *-' 
embody  in  the  indictment,  or  plaee  upon  the  record;  and  if  the 
means  adopted  are  necessary  to  be  stated,  it  would  seem  to  follow  as 
a  necessary  consequence  that  all  the  means,  however  multifarious, 
should  be  explicitly  averred.  Sir  Matthew  Hale  observes  2  P.  C 
193,  ^That  in  favor  of  life,  great  strictnesses  have  been  in  nil  times 
required  in  points  of  indictments ;  and  the  truth  is,  that  it  is  grown 
to  be  a  blemish  and  inconvenience  in  the  law,  and  the  administra- 
tion thereof.  More  offenders  escape  by  the  over-easy  ear  given  to 
exceptions  in  indictments,  than  by  their  own  innocence ;  and  many 
times  gross  murders,  burglaries,  robberies,  and  other  heinous  and 
crying  offences,  escape  by  these  unseemly  niceties,  to  the  reproach 
of  the  law,  to  the  shame  of  the  government,  and  to  the  encourage- 
ment of  villainy,  and  to  the  dishonor  of  God ;  and  it  were  very  fit, 
that  by  some  law,  this  overgrown  curiosity  and  nicety  were  reformed, 
which  is  now  become  the  disease  of  the  law,  and  will,  I  fear,  in  time, 
grow  mortal,  without  soine  timely  remedy."  It  must  be  admitted 
that  there  i.H  much  good  sense  in  the  above  remarks,  which  are  enti- 
tled to  great  weight,  when  it  is  considered  that  they  proceeded  from 
one  of  the  most  enlightened,  humane,  and  Christian  Judges  that  ever 
graced  or  adorned  the  bench  of  British  justice.  That  it  is  sufficient 
to  charge  the  offence  in  the  words  of  the  prohibitory  statute,  will  be 
found  in  2d  Burr.  1036,  where  the  Court  says,  ''  It  is  enough  for  the 
prosecutor  to  bring  the  case  within  the  general  purview  of  the  sta- 
tute upon  which  the  indictment  is  founded,  if  that  statute  has  gen- 
eral prohibitory  words  in  it;  for  where  an  indictment  is  brought 
npou  a  statute,  which  has  general  prohibitory  words  in  it,  it  is  suffi- 
cient to  charge  the  offence  generally,  in  the  words  of  the  statute." 

In  3  Johns.  N.  Y.  Rep.  511,  the  same  principle  is  recognized  and 
affirmed  when  the  Court  says,  "The  intent  to  commit  •mur- 
der  was  here  charged  in  the  words  of  the  statute,  and  we  think      -^  ^ 
that  was  sufficient." 

This  indictment  is  for  an  assault  and  battery,  and  the  quo  animo 
was  to  be  collected  from  the  circumstances.  It  was  enough  to  state 
with  the  nsnal  precision,  the  facts  requisite  to  constitute  an  assault 
and  battery,  and  to  aver  the  intent  with  which  it  was  made.  This 
intent  might  have  been  inferred  and  proved  from  the  declarations 
of  the  defendant,  previous  to  the  assault.  The  indictment  required 
no  other  facts  than  were  necessary  to  establish  an  assault  and  bat- 
tery. The  crime  charged,  was  after  all,  but  a  misdemeanor.  It  was 
not  a  felony,  though  the  intent  was  to  commit  one.  The  same  prin- 
ciple has  been  affirmed  and  estiiblished  by  this  Court,  in  the  case  of 
the  State  vs.  Cassel^  2  H.  &  0.  407.  Upon  the  whole,  we  think  that 
the  fact«  and  circumstances  evincive  of  the  murderous  intent,  are 
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matters  of  evidence  to  be  submitted  to  the  jury,  and  are  not  neces 
sary  to  be  charged  in  the  indictment. 
The  jadgment  of  Baltimore  City  Court  is  therefore  reversed. 

Judgment  reversed^  and  procedendo  awarded. 


James  McCormick,  Jr.  vh.  Fayette  Gibson  et  al. — Derc^mber, 

1830. 

The  bar,  arising  from  the  Act  of  Limitations,  relied  upon  in  the  answer  of 
one  co-defendant  to  a  bill  in  Chancery,  brought  by  a  creditor  against 
devisees,  to  recover  his  claim  out  of  the  real  estate  of  a  deceased  debtor, 
upon  'the  ground  that  the  personal  estate  had  been  exhausted  in  the 
payment  of  debts,  will  not  enure  to  the  benefit  of  the  other  co-defend- 
ants, and  authorize  the  Chancellor  to  dismiss  the  bill,  (a) 

Upon  a  bill  of  this  description,  where  the  devisees  have  received  distinct 
parcels  of  property,  the  interests  of  the  defendants  are  several  and  dis- 
tinct. The  claim  against  each  being  in  proportion  to  the  amount  devised 
to  him.  (6) 

-^  •Appeal  from   Chancery.    This  was  a  bill  filed  in    the 

'  ^  Court  of  Chancery  on  the  19th  of  June,  1824,  against  the  heirs, 
devisees  and  administrator,  and  purchasers  from  the  heirs  and  de- 
visees of  Jacob  Gibson,  deceased,  (the  appellees,)  by  James  McCor- 
mick,  Jr.  (the  appellant.)  The  object  of  this  bill  was  to  enforce  the 
payment  of  a  promissory  note  of  Jacob  Gibson,  dated  the  18th  Octo- 
ber, 1817,  payable  five  mouths  after  date,  for  $2,500,  which  had  reg- 
ularly come  to  the  hands  of  the  complainant  by  endorsement.  The 
bill  alleged  the  personal  estate  of  the  maker  of  the  note  to  have  been 
exhausted  in  the  payment  of  debts ;  that  this  note  had  not  been  paid : 
that  a  large  real  estate  of  the  deceased  was  in  the  possession  of  the 
defendants  by  his  devise,  and  by  purchase  from  his  devisees,  and 
prayed  for  a  sale  of  the  real  estate,  payment  of  the  note,  and  for 
general  relief.  Jacob  Gibson  died  on  the  10th  of  January,  1818. 
Several  of  the  defendants  answered  the  bill,  others,  non-residents 
were  proceeded  against  by  publication,  &c.  Among  the  answers  was 
the  following  of  James  Tilton,  who  had  intermarried  with  one  of  the 
devisees  of  the  deceased. 

"The  separate  answer  of  James  Tilton  to  the  bill  of  complainant 
aforesaid  : 

"  This  defendant,  now,  &c.  says  that  he  has  no  particular  know- 
ledge of  the  note  alleged  to  have  been  executed  by  the  said  Gil>sou, 


(a)  Affirmed  in  Simms  vs.  Lioyd^  58  Md.  480.  Cited  in  R,  R.  Co,  vs.  Trim- 
bie^  51  Md.  110.  Distinguished  in  Thompson  vs.  Albert^  15  Md.  288.  As  nO 
sale  of  decedent ^s  real  estate  for  the  payment  of  his  debts,  see  Rev.  Code, 
Art.  66,  sec.  1 ;  Gibson  vs.  McCormick^  10  G.  &  J.  65. 

(b)  Cited  in  drain  vs.  Barnes^  1  Md.  Ch.  155. 
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to  Samuel  Hagbes,  or  of  the  endorsements  thereon;  but  it*  the  same 
was  executed  and  endorsed  as  alleged,  he  is  advised  that  the  debt 
was  due  more  than  three  years,  before  the  tiling  of  the  aforesaid  bill, 
and  he  pleads  the  Act  for  the  limitation  of  actions,  in  bar  to  the 
relief  which  is  sought  by  the  bill  of  complaint,  and  prays  to  have  the 
benefit  of  the  same  at  the  final  hearing.  This  defendant  admits  the 
death  of  the  said  Jacob  Gibson,  and  that  he  made  a  will,  as  stated 
iu  the  complainant's  bill,  and  admits  the  will  as  filed.  The  defend- 
ant, however,  does  not  admit  that  the  personal  estate  has  been  ex- 
hausted in  a  due  coui'se  of  administration ;  on  the  contrary,  he  de- 
nies *  that  such  is  the  fact,  and  he  is  advised  that  the  heirs  . 
and  devisees  are  not  to  be  included  or  affected  by  any  pro-  *^ 
ceedings  which  may  have  been  had  at  law  against  the  executor  of 
the  said  Jacob  Gibson,  and  prays  to  be  dismissed,  &c." 

None  of  the  other  answers  relied  upon  the  Act  of  Limitations. 
The  execution  of  the  note  was  proved,  and  the  complainant  had  ob- 
tained judgment  against  the  administrator.  The  final  account  of 
the  administrator  with  the  Orphans'  Court,  showed  the  personal  estate 
to  have  been  exhausted,  and  did  not  show  that  the  debt  claimed 
here,  had  been  paid.  Several  of  the  answers  admitted  the  complain- 
ant's demand  had  not  been  paid. 

On  the  22d  January,  1828,  upon  final  hearing,  Blakd,  C.  passed 
the  following  decree : 

"This  bill  was  filed  on  the  19th  January,  1824,  by  James  McCor- 
mick,  Jr.  to  have  the  real  estate  of  the  late  John  Gibson  sold,  to 
satisfy  a  debt  due  to  him,  on  the  ground  that  Gibson's  personal 
estate  had  been  exhausted.  The  claim  of  the  plaintiff  is  founded 
upon  a  promissory  note,  bearing  date  on  the  18th  October,  1817, 
giren  by  the  latTe  Jacob  Gibson  to  Samuel  Hughes,  payable  five 
months  after,  and  of  which,  by  several  endorsements,  the  plaintiff 
has  become  the  holder. 

In  opposition  to  this  claim,  one  of  the  defendants,  James  Tilton, 
in  his  answer,  insists  and  relies  upon  the  Act  of  Limitations  as  a  bar, 
and  it  is  quite  clear,  that  this  objection,  when  made  by  any  one  of 
the  defendants,  is  as  effectual  as  if  it  had  been  made  by  them  all. 
There  is  nothing  in  the  proof  to  take  the  case  out  of  the  Act,  and  it 
has  been  established  by  the  Court  of  Appeals,  that  a  judgment 
against  an  executor,  as  such  as  that  which  has  been  obtained  by  this 
plaintiff  against  the  executor  of  Gibson^  cannot  deprive  the  heirs  of 
a  deceased  debtor  of  the  right  to  take  advantage  of  the  Act  of  Lim- 
itation, as  a  bar."    He  therefore  dismissed  the  bill  with  costs. 

From  this  decree  the  complainant  appealed  to  this  Court. 

•The  cause  was  argued  before  Buchanan,  C.  J.,  Martin 
and  DoKSET,  JJ.  *  ^ 
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Taney ^  (Attorney  General,)  and  Scott^  for  the  appellant,  contended, 
that  the  Statute  of  Limitations  offered  no  defence  to  the  claim  of  the 
^complainant.  Because,  1.  The  claim  demanded  was  notdae  at  the 
death  of  Jacob  Gibson.  2.  Not  being  dne  at  the  death  of  Gibson, 
and  his  personal  estate  having  been  exhausted  in  the  payment  of 
debts,  there  is  no  foundation  for  the  plea  of  limitations.  3.  Jacob 
Gibson,  by  his  will,  charged  his  estate  with  the  payment  of  his  debts, 
and  made  a  devise  of  the  remainder  of  his  estate  after  the  payment 
of  his  debts.  4.  That  James  Tilton  being  a  non-resident  defendant, 
and  absent,  could  not  avail  himself  of  the  plea  of  limitations.  5. 
That  Tilton  not  appearing  and  answering  the  bill  before  the  time 
limited  for  his  answering  it,  in  the  order  of  publication  awarded 
against  him  as  an  absent  defendant,  could  not  plead  limitations. 
6.  That  admitting  the  plea  of  limitations,  the  complainant  was 
entitled  to  a  decree  against  the  other  defendants,  and  particularly 
against  those  defendants  who  did  4iot  deny  the  claim,  but  con- 
sented to  a  decree;  and  against  those  not  answering,  a  decree 
pro  oanfesso  had  been  obtained.  They  cited  1  H,  d  J.  743;  2  lb. 
48;  4  Jfc.  126;  2  H.  dt  0.  323;  8  Com.  Dig.  {New  Ed.)  719;  Black- 
way  vs.  .Stafford^  1  Dick.  48 ;  Harr.  Dig.  348 ;  1  Sch.  and  Lef.  413, 
428,  431 ;  2  Sch.  and  Lef.  630 ;  1  Ball  and  BeaU.  119 ;  3  Boo.  Abr. 
460,  461 ;  10  Johns.  529,  538,  547. 

-  •No  counsel  appeared  for  the  appellees. 

lo 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  The  only  question 
which  we  are  called  on  to  consider  is,  was  the  complainant  rightfully 
turned  out  of  the  Court  of  Chancery,  on  the  ground  that  the  plea  of 
limitations  by  James  Tilton,  one  of  the  defendants,  is  as  effectual  a 
bar  to  any  relief  ^'as  if  it  had  been  made  by  them  all."  To  sustain 
this  broad  and  general  principle,  thus  assumed  by  the  Chancellor,  as 
the  basis  of  his  decree,  but  two  cases  have  been  cited;  viz.  Clason 
vs.  Morris,  10  John.  524,  and  Lingan  vs.  English^  decided  by  this 
Oourt  at  June  Term,  1830.  Before  this  tribunal,  Clason  vs.  Morris^ 
{as  far  as  the  present  question  is  concerned,)  if  an  authority  at  all, 
can  only  be  regarded  as  one  of  the  lightest  character.  It  was  de- 
i^ided  in  the  Court  of  Errors  of  New  York,  but  partially  composed  of 
lawyers,  by  ten  senators  concurring  in  opinion  with  one  Judge  of  the 
Supremo  Court,  and  live  senators  dissenting  from  that  opinion; 
among  the  dissentient  Judges,  we  find  (Chancellor,  then  Chief  Jus- 
tice,) Kent,  Thompson  and  Van  Ness,  and  with  them  Senator 
Piatt,  subsequently  a  distinguished  member  of  that  Court.  When 
we  cont>emplate  the  overwhelming  preponderance  in  the  number  of 
Judges  of  the  Supreme  Court,  and  perhaps  of  the  legal  talents  of  the 
Court  of  Errors,  which  dissented  from  the  principle  asserted  in  da- 
son  vs.  Morris,  ought  it  not  rather  to  be  regarded  as  a  case  denying, 
than  establishing  the  doctrine  contended  for.  Justice  Spencer, 
whose  views  were  adopted  by  a  majority  of  the  senators,  admits  that 
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he  had  met  with  no  cases  in  equity  to  sustain  his  position ;  and  he 
rests  it  wholly  u|)on  an  unwarrantable  analogy,  between  proceedings, 
at  law  and  in  equity.  ^^For,  (says  he,)  it  is  a  well  settled  principle 
of  law,  that  in  actions  upon  contract,  the  plea  of  one  defendant 
enures  to  the  benefit  of  all,  for  the  contract  being  entire,  the  plaintiff 
must  succeed  upon  it  against  all  or  none :  and  therefore,  if  the  plain- 
tiff fails  at  the  trial  upon  the  plea  of  one  defendant,  he  cannot  ^  ^ 
*have  judgment  against  those  who  let  judgment  go  by  de-  -^  ' 
fault."  But  does  such  rigid  formality  exist  in  Courts  of  Chancery,  or 
is  it  at  all  consistent  with  the  principles  and  practice  by  which  those 
tribunals  are  regulated  ?  Must  the  complainants  succeed  against  all 
or  none  ?  Every  day's  experience  gives  the  negative  to  these  in- 
quiries. A  decree  may  give  joint  relief  to  both  complainants,  or  sep- 
arate and  distinct  relief  to  each.  As  to  one,  the  bill  may  be  dis- 
missed ;  whilst  full  relief  is  granted  to  the  other.  The  same  prin- 
ciple applies  to  defendants.  Joint  relief  may  be  granted  against  both ; 
a  separate  and  distinct  relief  against  each.  The  bill  may  be  dis- 
missed as  against  one  defendant,  and  full  relief  obtained  against  the 
other.  At  law  the  same  redress  is  given,  the  same  judgment  is  en- 
tered against  all.  But  this  is  the  ofispriug  of  mere  legal  technicality, 
and  bears  no  application  to  proceedings  in  a  Court  of  Chancery ;. 
which  disregarding  matters  of  form,  modifies  its  remedies  to  every 
variety  of  circumstances,  and  reaching  the  substance  of  the  case,, 
gives  relief  according  to  the  several  equities  of  the  respective  par- 
ties. 

If  by  analogy  to  the  course  of  proceeding  at  common  law,  we  are 
to  adopt  the  doctrine,  that  a  bar  sustained  by  one  defendant,  ope- 
rates to  prevent  a  recovery  against  the  rest,  justice  surely  demands 
that  the  analogy  should  be  carried  out ;  and  that  in  equity  as  at  law,, 
ao  acknowledgment  by  one  defendant  should  restore  the  remedy 
against  all.  In  that  event,  the  answer  of  Fayette  Gibson  in  this 
ease,. would  entitle  the  complainant  to  a  decree  against  Tilton,  aa 
well  as  the  other  parties  defendants.  If  in  the  case  in  New  York, 
where  the  defence  went  to  the  whole  merits  of  the  claim,  it  was  a 
matter  ibr  discordant  opinions  amongst  eminent  jurists ;  is  there  room 
for  a  doubt  on  the  subject  before  us,  when  the  defence  relied  on  is  a 
mere  statutory  bar,  intended  only  for  the  protection  of  those  who  seek 
shelter  under  its  wings.  Upon  what  grounds  was  the  plea  of  limita- 
tions created  at  bar  f  U|>on  the  presumption  that  the  party  had 
paid  and  lost,  or  was  unable  to  produce  •  the  evidence  of  his 
I>ayment.  Jacob  Gibson  died  in  less  than  three  months  after  '-^ 
the  execution  of  the  note  on  which  the  complainant's  claim  is 
founded ;  and  that  note  is  made  payable  five  months  after  its  date. 
Tilton's  plea  then  cannot  rest  on  the  presumption  that  the  whole  note 
was  paid  by  the  testator,  because  he  died  before  it  became  due ',  nor  on 
the  presumption  that  it  was  paid  by  Tilton,  because  he  was  under  no 
legal  obligation  to  do  so.    All  that  he  could  have  been  required  to  pay^ 
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aod  therefore  can  be  presumed  to  have  paid,  was  that  pro]>ortion  of 
the  debt  which  the  valae  of  the  real  estate  given  to  his  wife,  bore  to  the 
value  of  the  whole  real  estate  devised.  This  is  the  greatest  latitude 
that  could  be  given  to  the  operation  of  this  plea  of  limitations.  But  it 
cannot  be  available  even  to  that  extent.  He  has  pleaded  for  himself 
only ;  against  his  wife  a  decree  pro  oonfesso  has  been  suffered  to  pass ; 
80  that  nothing  is  saved  by  the  plea  but  his  life  estate ;  the  rever- 
sionary interest  of  .the  wife  remaining  liable  to  the  claim  of  the  com- 
plainant. Begarding  the  plea  in  this  limited  and  almost  immaterial 
aspect,  can  it  be  received  as  a  bar  to  all  redress  against  any  of  the 
defendants;  some  of  whom  have  in  answering,  admitted  every  mate- 
rial allegation  in  the  bill,  and  consented  to  a  decree,  giving  the  relief 
which  has  been  prayed  for  f  The  interests  of  the  defendants  here 
are  several  and  distinct,  and  not  joint ;  the  claim  against  each  being 
in  proportion  to  the  amount  devised  to  him.  There  is  no  joint  con- 
tract to  be  enforced;  no  unity  of  interest  in  the  property  to  be 
affected.  If  such  a  general  rule  of  equity,  as  that  stated  by  the 
Chancellor  does  exist  (which  we  cannot  admit,)  it  should  not  be  applied 
to  a  case  like  the  present. 

The  decree  under  consideration  can  derive  no  support  from  the 
case  of  Lingan  et  al,  vs.  English  et  ux.  decided  by  this  Court  at  June 
Term,  1830.  The  question  here  agitated  was  not  presented  by  the 
facts  in'  that  cause.  The  complainants  filed  their  bill,  stating  that 
James  M.  Lingan,  •  their  father,  conveyed  by  deed  to  John 
^^  Henderson,  a  parcel  of  land;  that  Henderson  executed  and 
delivered  a  paper  to  Lingan,  by  which  he  acknowledged  to  have 
received  of  Lingan,  *'  a  deed  for  420  acres  of  land  lying  in  Mont- 
gomery County,  which  is  to  be  accounted  for  by  him;  that  the  com- 
plainants were  advised  that  said  paper  was  an  acknowledgment  that 
no  money  was  paid  for  said  land ;  and  that  it  was  an  engagement 
to  pay  the  purchase,  if  there  was  in  truth  any  sale  to  Henderson ;  or 
if  not,  to  recouvey  said  land  to  him,  Lingan."  That  John  Henderson 
had  since  died  intestate,  leaving  three  of  the  defendants  his  heirs-at- 
law,  and  Lydia,  (who  had  since  intermarried  with  David  English,) 
his  widow,  who  administered  on  his  estate,  and  '^  possessed  herself 
of  the  personal  assets  of  the  estate  sufficient  to  pay  all  just  debts 
against  it."  The  bill  then  prayed,  '^  that  by  a  decree  of  this  honor- 
able Court,  the  administratrix  of  said  Henderson  may  be  compelled 
to  pay  the  amount  of  the  purchase  money  for  the  land  aforesaid ; 
or  if  the  sale  should  not  be  admitted  or  proved,  that  the  heirs  of  the 
said  Henderson  may  be  compelled  to  recouvey  to  such  of  your  com- 
plainants as  are  entitled  thereto,  the  said  land,'^  and  for  general 
relief.  English  and  wife  filed  their  answer,  neither  denying  nor 
admitting  assets.  The  bill  was  taken  pro  confesso  as  to  the  other 
defendants,  except  Eichard,  who  pleaded  the  Act  of  the  General 
Assembly,  entitled  ^'an  Act  for  Limitation  of  certain  actions  for 
avoiding  suits  at  law."     CJpon  these  proceedings  and  the  proof  taken 
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in  support  of  theoi,  the  Chancellor  decreed  a  sale  of  the  land  for  the 
payment  of  the  purchase  money.  .The  bill  presented  no  case  warrant- 
ing relief,  bat  by  a  decree  for  the  reconveyance  of  the  land  by  the  heirs 
of  Henderson;  or  payment  of  the  purchase  money  by  the  adminis- 
tratrix. To  neither  of  which  remedies  did  the  complainants  shew 
themselves  entitled  upon  the  proof.  The  Gonrt  of  Appeals  there- 
fore, could  not  have  done  otherwise  than  as  they  did,  reverse  the 
decree  and  dismiss  the  bill.  It  *  was  not  necessary  to  inquire  .^ 
into  the  applicability  of  the  plea  of  limitations  to  the  case  '^^ 
presented  by  the  bill,  or  into  its  effect  and  operation  as  pleaded. 

Decree  reversed. 


Chaeles  Wilson  vs.  John  Wilson,  Surviving  Adm'r  of  John 

Wilson. 

The  allowance  for  commiBsionB  made  to  a  collector  under  letters  ad  edUigen- 
dum,  granted  upon  a  deceased  person^s  estate,  ought  to  have  no  effect 
upon  the  commissions  of  the  executor  or  administrator  of  the  same  estate. 
They  are  distinct  and  independent  allowances  for  different  services,  (a) 

The  law  having  fixed  a  minimum  and  a  irutximum  rate  of  commission  to  be 
allowed  to  executors  or  administrators,  and  vested  a  discretion  in  the 
Orphans^  Court  restricted  only  by  those  limits,  an  allowance  by  that 
Court,  of  commissions  within  those  rates,  is  not  to  be  reviewed  here. 
This  Court  has  no  power  to  disturb  such  a  decision.  (6) 

Interest  is  not  to  be  charged  on  money  retained  by  an  administrator  with 
the  sanction  of  the  Orphans^  Court  and  consent  of  parties,  to  meet  the 
future  contingencies  of  the  estate. 

Appeal  from  the  Orphans'  Court  of  Baltimore  County.  This  was 
a  petition  filed  by  Charles  Wilson,  on  the  2nd  August,  1828,  as  one  of 
the  distributees  of  John  Wilson,  late  of  Baltimore  County  deceased, 
claiming  his  proportion  of  the  estate.  It  charged  that  John  Wilson 
died  on  the  1st  of  January,  1819 ;  that  Michael  Tieman  and  William 
Murdock  obtained  letters  ad  colligendum  upon  the  estate  of  the 
deceased,  and  received  a  large  sum  of  money  on  account  thereof; 
that  on  the  11th  of  August,  1819,  John  Wilson  and  Benjamin 
Sterett  were  appointed  administrators,  and  had  little  other  trouble 
than  to  receive  the  estate  from  and  pass  receipts  to  the  collector,  and 
obtain  discharges  from  the  representatives;  that  a  much  larger  com- 
mission had  been  allowed  the  administrators  than  the  services  ren- 
dered by  them  are  really  worth;  that  is  to  say,  7J  per  cent,  on 
^>5,130,  which  with  the  allowance  made  to  the  collectors  as  - 
*  commission,  exceeds  10  percent,  for  that  object;  that  the  '•* 
petitioner  also  was  entitled  to  interest  on  $4,000  for  four  years,  which 


(a)  Cf.  Lsfnman  vs.  Hcdl,  20  Md.  168. 

ih)  Approved  in  Brady  \6,  Dilley,  27  Md.  588;  Handy  vs.  Collins,  60  Md.  281. 
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remained  in  the  hands  of  John  Wilson  the  defendant;  that  the 
defendant  was  about  to  settle  anotl^er  accoant  and  claim  a  farther 
commission  upon  $8,824.74,  to  which  he  is  not  entitled ;  because  the 
whole  of  that  sum  was  taken  out  in  hardware  by  the  petitioner,  and 
that  John  Wilson  had  no  trouble  whatever,  except  in  passing  a 
receipt  for  the  same.  Prayer,  that  the  defendant  may  discover  what 
trouble  he  had  in  the  settlement  of  the  estate;  that  the  commissions 
may  be  reduced,  and  Wilson  charged  with  the  amount  disallowed  in 
his  next  account;  that  he  may  settle  another  account,  and  for  further 
relief,  &c. 

Copies  of  the  accounts  settled  by  the  collector  and  administrators 
were  filed  with  the  petition,  and  which  sustained  the  allegation  of 
the  amount  of  the  commissions.  The  answer  of  John  Wilson  alleged, 
that  by  virtue  of  extraordinary  diligence  and  perseverance  on  the  part 
of  the  administrators,  funds  of  large  amount  have  been  recovered 
from  the  collectors,  and  saved  to  the  estate.  That  the  collectors  origi- 
nally opposed  the  grant  of  letters,  and  shortly  after  their  appointment 
collected  $38,600,  and  appropriated  the  same  to  their  private  and 
individual  use  by  investing  the  same  in  hardware,  and  otherwise; 
that  the  collectors  being  applied  to,  refused  or  neglected  to  pay,  and 
the  administrators  conceiving  the  estate  in  imminent  peril  of  being 
lost,  proceedings  at  law  were  instituted,  and  a  decree  obtained 
against  the  collectors ;  and  finding  itimpossibe  to  get  the  money, 
they  were  obliged  to  take  such  means  as  the  collectors  had  it  in 
their  power  to  give ;  that  a  large  portion  of  the  estate  was  received 
in  hardware,  part  of  which,  one  of  the  administrators  sold  in  the 
western  country,  making  himself  liable  to  the  estate  therefor,  and 
for  another  part  they  procured  purchasers ;  that  as  to  the  money 
retained  by  the  administrators,  it  was  done  with  the  approbation 
of  the  Court  and  consent  of  all  parties,  U^  meet  the  contingencies 
of  unsettled  claims  and  proceedings  against  *  the  debtors  of 
"^^  the  estate;  that  this  defendant  is  willing  to  settle  the  estate 
so  soon  as  the  petitioner  shall  pay  the  sum  of  $2,382.02,  which  he 
owes  the  estate,  and  has  no  objection  that  the  Court  may  diminish 
the  commissions,  if  in  their  judgment  just  and  equitable. 

The  evidence  in  the  cause  sustained  the  allegations  of  the  defend- 
ant. 

The  Orphans'  Court  decreed  that  the  commissions  allowed  the 
administrators  should  not  be  reduced,  nor  the  defendant  charged 
with  interest  upon  the  sum  retained  by  him ;  and  that  the  defend- 
ant should  settle  a  final  account. 

The  petitioner  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

DOBSEY,  JJ. 

Scotty  for  the  appellant,  and  Johnaouy  for  the  appellee. 
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Buchanan,  G.  J.  delivered  the  opinion  of  the  Goart.  We  do  not 
think  either  of  the  points  raised  in  tbis  case  can  be  sustained. 

The  14th  sec.  of  the  Act  of  1798,  ch.  101,  sub-ch.  3,  anthorizes  the 
issuing  letters  ad  colligendum  by  the  Orphans'  Gourts  of  the  several 
counties  in  the  cases  specified,  and  the  18th  section  anthorizes  an 
allowance  to  a  collector  for  his  whole  trouble,  of  a  commission  on 
the  amount  of  the  property  and  debts  actually  collected  and  delivered 
to  an  executor  or  administrator,  at  the  discretion  of  the  Gourt,  not 
exceeding  three  per  cent.  And  the  2nd  section  of  the  10th  sub-ch. 
authorizes  the  allowance  to  an  executor  or  administrator  of  a  com- 
mission at  the  discretion  of  the  Gourt,  not  under  five  nor  more  than 
ten  per  cent.,  on  the  amount  of  the  inventory-  or  inventories,  exclud- 
ing what  is  lost  or  has  perished. 

Here  then  were  letters  ad  colUngendum  granted  by  the  Baltimore 
County  Orphans'  Gourt,  and  a  commission  of  three  per  cent,  allowed 
to  the  collectors,  and  letters  of  administration  afterwards  granted, 
and  a  commission  allowed  *  to  the  administrators  of  7^  per  ^ 
cent,  on  the  amount  received  by  them  from  the  collectors  and  "^^ 
accounted  for,  amounting  the  two  commissions  together  to  10^  per 
eent.  which  it  is  supposed  exceeded  the  commissions  that  the  Or- 
phans' Gourt  was  authorized  to  allow,  by  one-half  per  cent.;  on  the 
ground  that  the  whole  amount  of  commissions  to  be  allowed,  cannot 
exceed  10  per  cent. 

But  it  is  perfectly  clear  that  the  allowance  to  be  made  of  a  com- 
mission to  a  collector,  and  that  to  an  executor  or  administrator,  are 
distinct  and  independent  allowances. 

The  allowance  to  a  collector  is  for  his  trouble,  &c.  which  has  noth- 
ing to  do  with  the  trouble  or  duties  of  the  executor  or  administrator ; 
and  the  allowance  to  an  executor  or  administrator  is  for  his  trouble 
and  responsibility,  for  which  no  allowance  made  to  a  collector,  can 
be  any  remuneration. 

It  is  therefore  no  objection,  that  the  commission  allowed  in  this 
case  to  the  collectors,  and  that  allowed  to  the  administrator,  amount 
together,  to  more  than  10  per  cent.  The  restriction  is,  that  a  col- 
lector shall  not  be  allowed  more  than  three,  nor  an  executor  or  admin- 
istrator more  than  10  per  cent. 

But  it  is  contended,  that  the  commission  of  7^  percent,  to  the  admin- 
istrator, is  a  greater  allowance  than  ought  to  have  been  made. 

The  law  has  fixed  a  minimum  of  five,  and  a  maximum  rate  of  com- 
mission of  ten  per  cent,  to  be  allowed  to  executors  and  administra- 
tors, with  a  discretion  vested  in  the  Orphans'  Gourt  restricted  only 
by  those  limits,  and  the  Court  in  allowing  a  commission  of  7^  per 
cent,  having  acted  within  the  scope  of  that  discretion,  we  do  not 
think  we  have  any  power  to  disturb  the  decision,  or  to  review  what 
has  been  done  in  that  respect.  The  various  circumstances  determining 
the  amount  of  the  commission  proper  to  be  allowed,  cannot  appear 
to  this  Gourt,  and  every  case  must  be  governed  by  its  own  peculiar 
2  3  o.  &  J. 
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circumstances,  subject  only  to  the  restrictions  already  mentioned. 
But  if  the  allowance  of  commission  within  the  prescribed  limits  was  a 
.^  *  fit  subject  of  appeal,  there  is  nothing  in  the  testimouy 
'^^  accompanying  the  record,  showing  the  allowance  made  to  the 
administrators  to  be  too  great. 

The  claim  to  interest  on  the  amount  retained  by  the  administrators 
cannot  be  maintained;  the  money  was  retained  with  the  consent  of 
all  the  parties  concerned,  under  the  sanction  of  the  Orphans*  Court, 
to  meet  the  contingency  of  a  suit  with  the  collectors,  which  appeared 
to  be  a  matter  not  unlikely  to  happen  before  the  accounts  should  be 
finally  closed.    The  decree  is  affirmed  with  costs. 

Decree  affirmed,   • 


Thomas  Aybes  vs.  Edward  Kain.— December,  1830. 

A  judgment  of  the  Coanty  Court,  upon  an  issue  joined  on  a  plea  of  nul  Hel 
record^  cannot  be  reviewed  in  the  Appellate  Court,  when  the  appellant 
did  not  except  to  that  judgment,  and  incorporate  the  record  which  was 
submitted  to  the  Court  in  a  bill  of  exception,  nor  put  any  matter  upon 
the  record  to  shew  why  such  judgment  should  not  be  rendered,  (a) 

Appeal  from  Harford  County  Court.  This  was  an  action  of  debt, 
brought  upon  an  injunction  bond  by  Edward  Kain,  (the  appellee,) 
against  Thomas  Ayres,  (the  appellant.)  The  plaintiff,  to  a  plea  of 
general  performance  replied,  shewing  a  final  decree  of  the  Court  of 
Chancery  dismissing  the  bill,  to  prosecute  which  the  injunction  bond 
declared  upon,  had  been  given.  The  defendant,  Ayres,  rejoined 
that  there  was  no  such  decree;  sur-rejoinder  that  there  was  such  a 
decree  and  profert  of  the  same.  The  County  Court  gave  judgment 
for  the  plaintiff;  upon  which,  after  inquiry  of  damages  executed,  the 
defendant  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

DOBSEY,  JJ. 

^_  •  Speedy  for  the  appellant  contended,  that  it  was  the  duty 

'•^      of  the  appellee  to  produce  the  record,  to  sustain  the  judgment 
of  the  County  Court. 

only  for  the  appellee,  contended,  that  the  record  referred  to  in  the 
plea  was  used  in  the  Court  below  merely  as  evidence,  and  that  if  the 
defendant  supposed  it  did  not  sustain  the  replication,  he  should  have 
excepted  as  in  other  cases,  where  the  objection  arises  upon  the  e^n- 
deuce  in  the  cause ;  and  having  failed  to  do  that,  the  question  was 
not  now  before  the  Court.  Judgment  affirmed. 


(a)  Approved  in  McKnew  ts.  Duvcdl^  45  Md.  506.    See  LeStrange  vs.  State, 
58  Md.  41 ,  to  the  same  effect. 
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Owens  vs.  Collinson. — December,  1830. 

•  ■ 

The  securities  on  an  administration  bond,  in  a  suit  brought  by  a  distributee 
against  the  administrator,  are  not  competent  witnesses  to  prove,  that  the 
assets  of  the  deceased  have  been  consumed  in  the  payment  of  debts. 

It  is  Dot  true  as  a  uniform  rule,  that  a  creditor  is  a  competent  witness  for 
administrators.  He  is  only  so,  where  the  assets  are  -sufficient  for  the 
payment  of  debts.  When  they  are  not,  whether  the  administrator  be 
plaintiff  or  defendant,  if  the  verdict  swells  the  fund  to  which  he  must 
look  for  the  payment  of  his  debts  his  incompetency  is  manifest;  he  is 
only  competent  when  the  verdict  cannot  affect  his  interest,  (a) 

The  bail  of  the  defendant  is  not  a  competent  witness  for  him. 

la  an  action  upon  an  administration  bond  against  a  surety,  the  administrator 
is  not  a  competent  witness  for  the  defendant.  The  witness  is  responsible 
for  costs,  in  case  of  a  recovery  against  the  defendant. 

An  administrator,  who.  being  called  upon  in  Chancery  to  account,  comes 
promptly  into  Court,  answers  the  bill,  and  submits  all  his  accounts  and 
vouchers,  and  furnishes  the  means  of  detecting  the  errors  which  are 
fairly  attributable  to  him,  is  not  to  be  presumed  guilty  of  a  fraudulent 
concealment  of  credits  actually  omitted. 

Accounts  settled  in  the  Orphans^  Court,  by  executors,  administrators  and 
guardians,  are  prima  facie  evidence  in  all  suits  touching  the  matters 
therein  contained,  to  which  they  are  parties;  and  the  omi8 probandi Teats 
on  him  who  seeks  to  impeach  their  correctness,  (b) 

The  Orphans^  Courts  are  the  tribunals  invested  by  law,  with  the  power  of 
passing  claims  against  the  estates  of  deceased  persons. 

(a)  Cited  in  Williams  vs.  Banks,  11  Md.  229.    But  see  R.  C.  70,  s.  1. 

(6)  Distinguished  in  Bantz  vs.  Bantz,  52  Md.  689,  where  the  Court  said, 
that  the  case  in  the  text  and  that  of  Donaldson  vs.  Raborg,  28  Md.  84, 
''recognize  the  accounts  as  only  pritna  facie  right,  but  liable  to  be  attacked 
with  proof  against  them;  and  in  cases  of  great  lapse  of  time,  and  where  the 
executor  was  dead,  the  Court  held  that  strong  proof  would  be  required  to 
overthrow  the  accounts.  The  Orphans^  Court  is  the  proper  and  primary 
tribanal,  (although  sometimes  a  Court  of  equity  is  invoked,)  to  determine 
all  such  controversies,  and  this  Court  has  repeatedly  said,  that  so  long  as  an 
estate  is  open,  (which  means  not  finally  closed  and  settled,)  the  accounts  of 
the  executor  or  administrator,  in  that  Court,  are  subject  to  revision  and  cor- 
rection as  to  any  matter  discovered  to  be  in  error.  Edelin  vs.  Edelin,  11  Md. 
415:  Stratton's  Case,  46  Md.  551. ''  See  Spedden  vs.  State,  3  H.  &  J.  206,  note. 
Id  Mitchell  vs.  Mitchell,  3  Md.  Ch.  74,  the  Chancellor  said:  ''Though,  as  in 
the  case  of  Owens  vs.  Collinson,  an  administrator  may,  when  called  upon  to 
account  to  a  Court  of  Chancery,  exhibit  with  his  answer,  and  explain,  not 
only  the  accounts  passed  in  the  Orphans^  Court,  but  the  vouchers  for  the 
cr^its  therein  allowed  him,  I  am  of  opinion  that  it  would  be  of  pernicious 
tendency  to  compel  him  to  do  so.  It  might  cause  the  proceedings  to  run 
into  a  degree  of  prolixity  which  would  be  extremely  inconvenient.  The 
accounts  settled  with  the  Orphans^  Courts  are  prima  facie  evidence  in  suits 
relating  to  matters  contained  in  them,  and  he  who  disputes  their  correctness 
has  the  onus  upon  him.  The  vouchers,  the  Chancellor  thinks,  are  to  be 
regarded  as  evidence,  and  need  not  be  filed  as  part  of  the  pleadings.    It 
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If  an  executor  or  administrator,  bona  fide,  without  any  knowledge  of  iti 
injustice,  pay  a  claim  previously  passed  by  the  Orphans^  Court,  though 
not  proved  in  the  manner  prescribed  by  the  testamentary  system,  such 

O  A       *  payment  is  not  made  at  his  risk.    To  a  credit  therefor,  he  is  not 

^^  only  prima  facie  entitled,  but  his  right  to  it  cannot  be  contro- 
verted.   So  if  he  retain  the  amount  of  his  own  claim  thus  passed,  (c) 

When  the  accounts  of  an  executor  are  under  an  examination  in  Chancery, 
if  it  should  appear  on  the  face  of  vouchers  passed  by  the  Orphans' 
Court  that  a  claim  paid,  was  not  a  just  one  against  the  deceased,  it  is  as 
much  the  duty  of  a  Court  of  equity  to  reject  it,  as  if  the  illegality  of  its 
allowance  were  established  by  proof  de  hors, 

I.  as  executor  of  E.  claimed  an  allowance  for  the  payment  of  a  note  signed 
I.  and  E.  which  was  admitted  by  the  Orphans^  Court;  I.  passed  his 
account  accordingly,  and  was  credited  for  the  whole  amount.  This  ac- 
count being  under  investigation  in  Chancery,  and  it  being  admitted  that 
the  signature  I.  and  E.  was  in  E's  hand- writing,  in  the  absence  of  proof 
of  partnership  between  them:  £eZd,  that  the  prima  fade  character  of 
the  account  was  not  impeached. 

Where  two  are  bound  for  the  payment  of  a  specific  sum,  and  one  pays  the 
whole,  he  can  either  at  law  or  equity,  call  upon  the  other  to  contribute, 
and  thus  recover  a  moiety  of  what  he  has  paid,  (d) 

APPEAL  from  the  Court  of  Chancery.  The  appellant,  Thomaa 
Owens,  a  minor,  by  his  prochein  amt,  filed  his  bill  of  complaint 
against  the  appellee,  John  Collinson,  on  the  9th  of  May,  1826.  The 
bill  stated  that  one  Edward  Collinson,  of  Anne  Arundel  Connty,  died 
intestate,  and  withoat  issne,  some  time  in  the  year  1823,  possessed 
of  a  considerable  personal  estate,  leaving  the  complainant,  (a  sister's 
son,)  and  several  brothers  and  sisters,  his  next  of  kin,  and  personal 
representatives.  That  John  Collinson,  the  appellee,  took  out  letters 
of  administration  on  his  estate:  possessed  himself  as  such,  of  the 
assets  of  the  deceased,  and  disposed  of  the  same  to  an  amount  more 
than  sufficient  to  discharge  all  claims  against  him.  That  a  large 
surplus  remains  in  the  hands  of  the  administrator,  subject  to  distri- 


must  be  sufficient  if  they  are  produced  before  the  auditor  when  he  is  about 
to  state  the  account.  But  to  require  them  to  be  produced  now,  and  ezpUuned 
in  detail  in  the  answer,  would  give  rise  to  a  practice  which,  in  my  opinion, 
would  render  Chancery  proceedings  intolerably  expensive  and  voluminous.  '^ 
Cf.  Scott  vs.  Dorsey,  1  H.  &  J.  148. 

(c)  Approved  in  Conner  vs.  Ogle,  4  Md.  Ch.  449:  Semmes  vs.  Young,  10  Md. 
247.  Claims  of  executors  and  administrators  stand  on  the  same  footing  with 
those  presented  by  other  creditors  of  deceased  persons,  and  the  passing  of 
such  a  claim  by  the  Orphans^  Court  will  cure  a  defect  in  the  form  of  the 
affidavit  to  it.  Semmes  vs.  Young,  supra.  The  mere  passing  of  a  claim 
against  an  estate,  or  the  approval  of  an  account  retaining  for  it,  does  not 
establish  its  correctness.  The  most  that  it  accomplishes  is,  to  protect  the 
executor  or  administrator  if  he  pay  it  without  knowledge  of  its  incorrect- 
ness. An  executor  or  administrator  is  not  bound  to  pay  a  claim  becatise 
passed  by  the  Orphans^  Court.    Bantz  vs.  Bantz,  52  Md.  690. 

(d)  Approved  in  Yates  vs.  Donaldson,  5  Md.  896.  See  Norwood  vs.  Aor- 
iDOod,  2  H.  &  J.  208,  note;  Act  of  1880,  c.  161. 
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batioD  among  the  representatiTes  of  the  iutestate.  That  instead  of 
distributing  the  surplus,  as  bound  by  law  to  do,  the  administrator 
has  converted  the  same  to  bis  own  use,  and  refuses  to  pay  com- 
plainant the  share  to  which  he  is  entitled;  alleging  that  the  assets 
of  the  intestate  have  all  been  paid  away,  or  retained  by  the  admin- 
istrator for  debts  due  him  from  the  deceased ;  which  debts  so  re- 
tained for,  the  complainant  charges  to  *be  false  and  frandu-  .^ 
lent ;  and  he  further  charges  that  the  intestate' died  indebted  '^  * 
to  a  very  inconsiderable  amount,  and  that  if  pretended  debts  to  a 
very  large  amount,  have  been  paid  by  the  administrator,  it  has  been 
ooUasively  done,  and  for  the  purpose,  the  more  easily  to  convert  the 
residue  to  his  own  use.  Prayer,  that  said  administrator  may  be 
compelled  to  account  with  complainant,  and  to  pay  him  his  distribu- 
tive share,  of  whatever  balance  may  be  found  to  be  due,  and  for  gen- 
eral relief. 

The  subpoena  which  was  issued  on  the  above  bill,  was  returnable  to 
Jaly  Term,  1826. 

At  that  term  the  defendant  filed  his  answer,  admitting  that  Ed- 
ward Gollinson  died  intestate  in  the  year  1823,  leaving  the  complain- 
ant, the  son  of  a  sister,  and  several  brothers  and  sisters,  and  the 
children  of  brothers  and  sisters,  his  personal  representatives,  as  al- 
leged in  the  bill.  That  said  intestate  died  seized,  and  possessed  of 
both  real  and  personal  estate,  and  that  defendant  became  his  admin- 
istrator. That  the  intestate  being  largely  indebted  to  the  defendant, 
and  various  other  persons,  he  applied  to,  and  obtained  an  order  from 
the  Orphans'  Court,  for  the  sale  of  his  personal  estate,  which  was 
accordingly  disposed  of,  and  the  proceeds  applied,  by  the  defendant, 
to  the  payment  of  the  debts  of  his  intestate,  as  will  appear  by  copies 
of  his  accounts  settled  with  the  said  Court,  marked  exhibit  (A)  and 
the  vouchers  accompanying  the  same,  numbered  from  1  to  23,  inclu- 
sive. That  by  said  accounts  it  will  appear,  that  the  personal  estate 
of  the  intestate  was  inadequate  to  the  payment  of  his  debts,  and 
being  so,  the  defendant  alleges  that  application  was  made  to  the 
Court  of  Chancery  for  a  sale  of  the  real  estate,  to  make  up  the  defi- 
ciency ;  that  a  sale  was  accordingly  decreed,  and  the  proceeds  there- 
of, after  supplying  the  deficiency  of  the  personal  estate,  were  divided 
among  the  legal  representatives  of  the  intestate,  all  of  whom,  except 
the  guardian  of  complainant,  are  perfectly  satisfied  with  the  manner 
in  which  the  defendant  has  conducted  his  administration. 

*  The  answer  further  states,  that  the  intestate  and  defend-  '^ 
ant,  for  many  years,  were  copartners,  in  all  their  various  deal-  '^^ 
ings  and  business,  and  that  they  continued  so  to  be  until  a  short 
time  previous  to  the  death  of  the  intestate,  when  a  dissolution,  by 
mntaal  consent,  took  place,  and  an  adjustment  and  settlement  of 
their  transactions  and  accounts  was  made  in  the  presence  of  William 
C!oUinson  and  Edward  Harper,  two  of  the  representatives  of  said  in- 
testate, upon  which  settlement,  said  intestate  became  indebted  to 
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the  defendant  in  the  amoant,  for  which  he  has  been  allowed  in  his 
settlements  with  the  Orphans'  Gonrt.  The  answer  denied  all  fraud, 
&c. 

Exhibit  (A)  contains  the  accounts  settled  by  the  defendant,  as  ad- 
ministrator of  John  Gollinson,  with  the  Orphans'  Court;  the  first 
proved  and  passed  on  the  8th  February,  1825,  the  latter  being  the 
final  account,  on  the  24th  of  June  of  the  same  year,  by  which  the 
estate  appears  to  be  overpaid  the  sum  of  (3,958.91^  cents. 

Youchei  No  13,  is  a  note  signed  by  John  and  Edward  Oollinson, 
payable  to  Nathaniel  Chew,  on  demand,  for  $228.50,  dated  May  22, 
1812,  which  with  interest  to  the  date  of  its  payment,  by  the  admin- 
istrator, on  the  28th  January,  1825,  amounted  to  $347.54.  For  the 
whole  of  this  sum  the  administrator  obtained  a  credit. 

No.  16,  is  a  note  similarly  signed,  in  favor  of  William  Gollinson, 
for  $550,  dated  July  14,  1814,  and  amounting  the  7th  January,  1825, 
when  paid  by  the  administrator,  to  $896.77,  for  the  whole  of  which  a 
credit  was  likewise  obtained. 

No.  18,  is  an  open  account  against  John  and  Edward  CoUiusoD, 
due  Nathaniel  Chew,  amounting  when  paid  by  the  administrator,  to 
$470.38,  for  which  also  a  credit  was  obtained. 

No.  19,  is  an  account  against  the  deceased,  due  John  Collinson  the 
administrator,  shef^ing  a  balance  due  the  latter  on  the  25th  March, 
1823,  of  $3,909.51,  a  credit  for  which  was  also  obtained. 

*  No.  21,  is  a  similar  account,  exhibiting  a  balance  due  to 
'^^  the  administrator  of  $580.35,  for  which  likewise  a  credit  was 
obtained. 

The  above  claims  were  all  proved,  and  passed  by  the  Orphans' 
Court,  prior  to  the  settlement  of  the  accounts  of  the  administrator. 

Commissions  issued  by  consent,  to  Anne  Arundel  and  Baltimore 
Counties. 

With  one  of  those  commissions  the  complainant  filed  a  copy  of  the 
administration  bond  of  the  defendant,  by  which  it  appeared  that 
Edward  C.  Harper  and  William  Collinson,  were  his  securities  for  the 
faithful  performance  of  his  trust,  and  under  the  same  commission, 
persons  of  the  same  name  were  examined  as  witnesses  on  the  part 
of  the  defendant. 

There  was  evidence  that  the  administrator  had  received,  after  the 
death  of  the  intestate,  dividends  on  bank  stock,  standing  in  his 
name,  to  the  amount  of  $355.50,  with  which  he  had  not  charged 
himself  in  his  settlements  with  the  Orphans'  Court ;  and  it  was 
further  proved  under  the  commissions,  that  the  proceeds  of  a  crop  of 
tobacco  sold  by  one  Norris,  on  account  of  the  intestate,  were  received 
by  the  administrator,  with  which  in  his  said  settlements,  he  had 
failed  also  to  charge  himself. 

On  the  8th  of  March,  1828,  the  auditor  in  obedience  to  the  Chan- 
cellor's order  for  an  account,  stated  an  account  between  the  defendant 
and  complainant,  by  which,  charging  the  defendant  with  the  pro- 
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oeeds  of  the  tobacco  sold  by  Norris,  tbe  dividends  on  the  bank  stock, 
and  the  snms  specified  iu  the  before  mentioned  vouchers,  there  ap- 
peared to  be  a  considerable  amount  due  the  complainant,  as  his  dis- 
tributive share  of  the  said  intestate's  estate. 

Exceptions  were  filed  by  the  defendant  to  this  account,  and  the 
anditor  in  obedience  to  specific  instructions  given  him  by  defendant, 
stated  another  account  on  the  31st  May,  1828,  according  to  which, 
crediting  him  with  the  disputed  vouchers,  and  omitting  to  charge 
the  proceeds  of  said  •  tobacco  and  bank  dividends,  he  is  made  ^^ 
to  have  overpaid  the  estate  the  sum  of  $4,077.80  cents.  ^^ 

Blai^d,  G.  on  the  2d  of  June,  1828,  rejected  both  of  those  accounts, 
and  directed  the  auditor  to  state  another,  upon  certain  principles 
prescribed  in  the  order. 

On  the  3d  of  June,  1828,  the  auditor,  in  conformity  with  this 
order,  stated  a  third  account,  by  which  the  State  appeared  to  be 
overpaid  (3,132.32.  On  the  same  day,  Bland,  Chancellor,  rejected 
this  account,  as  not  being  in  accordance  with  his  order,  passed  the 
day  hefore ;  but  being  of  opinion  that  the  defendant  had  distributed 
all  the  assets  which  came  to  his  hands,  he  dismissed  the  bill  with 
costs. 

From  this  decree  the  complainant  appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  and  Doesby,  JJ. 

Alexander,  for  the  appellant,  cited  Ferguson  vs.  Cappeau^  6  H.  dt 
J.  394;  lb.  402;  1  Philips^  JEv.52',  Craig  vs.  Cundelly  1  Campb.  381; 
Ringgold  vs.  Ringgold^  1  H.  db  Q.^1]  Hart  vs.  Ten  JEycky  2  Johns.  Ch. 
67 ;  The  Act  of  1798,  ch.  101,  sub-ch.  8  and  9 ;  1785,  ch.  46;  1802,  ch. 
101,  sec.  9;  Bean  vs.  Jenkins,  1  H.  &  J.  135;  Morton  vs.  Beall,  2  H. 
&  6. 136 ;  2  Madd.  Ch.  F.  413,  442 ;  Morse  vs.  Boyall,  12  Vesey,  Jr. 
360;  Newland^s  Frac.  297,  298;  Gilbert's  Rep.  150;  1  Ha/rr.  Ch.  455; 
1  Ambler  J  585 ;  Collins  vs.  JElUotty  1  H.  db  J.l-j  Stevenson  vs.  Myers, 
lb.  102 ;  1  BaU  and  Beatt.  413. 

Brewer,  Jr.  for  the  appellee,  cited  1798,  ch.  101,  sub-ch.  9,  sec.  13, 
15.  ScoU  vs.  Dorsey,  1  H.  &  J.  231 ;  Spedden  vs.  The  State,  3  J7.  «fe 
J.  276;  Oist  vs.  Cockey,  7  H.dt  J.  134;  King  vs.  Prosser,  4  Term  Rep. 
17;  ScoU  vs.  Dorsey,!  H.  db  J.  232 ;  •  1  Ambler,  585 ;  Morse  vs.  ^^ 
noyaU,  12  Vesey,  Jr.  360;  Oilb.  Rep.  150.  ^* 

Dorset,  J.  delivered  the  opinion  of  the  Court.  The  first  ques- 
tion to  which  our  attention  is  called  in  the  consideration  of  thi^  case 
is,  are  the  securities  in  an  administration  bond,  in  a  suit  brought  by 
a  distributee  against  the  administrator,  competent  witnesses  to  prove 
that  the  assets  of  the  deceased  have  been  consumed  in  the  payment 
of  his  debts  ?  Upon  principle  and  analogy,  this  question  is  simple 
and  easy;  but  when  viewed  in  reference  to  decisions  on  the  subject, 
it  cannot  be  regarded  as  free  from  difficulty.    In  Carter  vs.  Peace,  1 
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T.  B.  163,  it  was  decided,  that  in  an  action  against  an  administrator^ 
one  of  his  securities,  for  the  dne  administration  of  the  effects,  is  a 
competent  witness  to  defeat  the  action.  And  this  case  is  cited  aa 
establishing  that  principle  in  2  Stark.  Ev.  775.  The  gronnds  assigned 
by  the  Court  in  support  of  their  opinion,  were,  that  ^^  the  bare  possi- 
bility of  an  action  being  brought,  is  no  objection  to  competency ;" — 
'<  that  in  order  to  disqualify  a  witness,  it  is  necessary  to  show  that 
he  will  derive  a  certain  benefit  from  the  result,  one  way  or  other  ;^ 
— '^  that  even  the  creditor  of  the  administrators,  which  is  a  stronger 
case,  would  be  a  competent  witness."  With  great  deference  to  au- 
thority so  imposing,  it  does  appear,  that  the  grounds  upon  which 
the  decision  of  the  Court  is  placed,  are  not  sufficient  to  sustain  it. 
In  the  first  place,  it  is  not  true  as  an  uniform  rule,  or  principle  of 
law,  that  a  creditor  is  a  competent  witness  for  administrators.  He  is 
only  so  where  the  assets  are  sufficient  for  the  payment  of  debts. 
Where  they  are  not,  whether  the  administrators  be  plaintiffs  or  de- 
fendants, if  the  verdict  swells  the  fund  to  which  he  must  look  for  the 
QQ  payment  of  his  debt,  his  incompetency  is  manifiSst.  He  is 
^^  •  only  competent,  therefore,  where  the  verdict  cannot  affect 
his  interest.  Can  it  be  said  then,  that  the  admission  of  a  creditor 
to  testify  for  the  administrator,  (under  the  circumstances  in  which 
only  his  testimony  is  admissible,)  is  a  stronger  case,  than  that  of  a 
surety  in  the  administration  bond  testifying  for  the  administrators, 
defendants ;  when  it  is  considered  that  a  verdict  for  the  defendants  is 
a  discharge  pro  tanto,  of  his  liability  on  his  bond ;  and  that  a  verdict 
for  the  plaintiff  is  evidence  against  him  the  witness,  in  a  suit  on  his 
administration  bond.  Can  it  be  a  bare  possibility  that  an  action 
will  be  brought,  that  the  interest  is  too  remote,  when  the  liability  is 
so  immediate,  the  interest  so  obvious,  the  benefit  so  certain  f 

The  case  at  bar,  is  not  one,  where  the  recovery  against  the  admin- 
istrator, is  an  indispensable  preliminary  to  the  institution  of  a  suit 
against  the  securities ;  but  one  in  which  their  responsibility  (except 
in  amount)  is  already  fixed.  Where  they  might  have  been  sued 
before,  or  may  be  sued  after  the  decree  of  the  Chancellor,  where  the 
amount  which  ought  to  be  recovered  against  the  defendant,  is  iden- 
tical, with  that  which  should  be  recovered  against  them ;  where  the 
decree  too,  may  be  used  in  evidence  against  them.  But  even  admit 
it  were  the  case,  where  a  recovery  against  the  principal  is  a  pre- 
requisite to  the  commencement  of  an  action  against  the  security,  as 
in  the  case  of  a  creditor  suing  an  administrator;  upon  principle  and 
analogy,  the  decision  should  be  the  same.  The  interest  is  direct ;  as 
by  defeating  the  suit,  he  discharges  himself  from  all  claim  for  its 
amount.  His  liability  is  immediate;  as  upon  failure  to  make  the 
money  of  the  administrator,  his  bond  may  be  put  in  suit.  That  the 
bail  is  an  incompetent  witness  for  the  defendant,  is  a  principle  so 
universally  admitted,  that  authorities  need  not  be  citei  to  prove  it. 
In  2  Stark.  Ev.  786,  it  is  laid  down  as  text  law,  that  ^^  where  a  surety 
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would  be  immediately  liable,  in  case  of  decision  against  the  principal^ 
his  interest  is  obvioas,  and  therefore  a  bail  is  incompetent  in  an 
action  against  his  principal."  In  what  respect  *  is  the  bail's  ^^ 
responsibility  more  immediate  than  that  of  a  secnrity  in  an  ^^ 
administration  bond,  where  his  principal  is  saed  by  a  creditor? 
After  judgment,  and  a  return  of  a  non  est  to  ca.  sa.  and  not  before, 
can  process  be  had  against  the  bail.  After  judgment,  a  return  of 
nuUa  hma  upon  Afi.fa.  and  not  before,  can  you  sue  the  security,  in 
ao  administration  bond.  If  the  verdict  be  for  the  defendant,  the  bail 
is  absolutely  discharged  from  all  liability  for  the  debt  sued  for — if  for 
the  defendant  administrator,  his  security  is  equally  so.  But  the  bail 
has  this  obvious  advantage;  his  liability  is  not  absolutely  fixed  and 
certain.  At  any  time  before,  or  within  a  few  days  after  the 
return  of  the  ^eir^/ooio^  against  him,  he  may  surrender  his  principal, 
and  thereby  is  absolutely  discharged.  Not  so  with  the  security  in  an 
administration  bond;  he  has  no  such  means  of  self-exoneration. 
But  the  present  is  a  much  stronger  case,  than  even  that  of  bail  or 
surety  in  an  administration  bond,  the  administrator  being  sued  by  a 
creditor.  Here  if  the  plaintiff  had  any  cause  of  action,  the  liability 
of  the  surety  was  fixed,  and  certain,  and  his  only  means  of  exonerat- 
ing himself,  was  by  defeating  the  claim  of  the  plaintiff.  Ih  it  pos- 
sible he  can  be  deemed  a  competent  witness  for  that  purposed 
Without  violating  all  analogies,  and  the  best  established  rules  of  evi- 
dence upon  this  subject,  we  think  the  testimony  of  the  securities  in 
the  administration  now  before  us,  cannot  be  received.  That  the 
views  of  this  Court  have  heretofore  been  in  accordance  with  the 
present  determination,  we  think  inferable,  from  their  opinions  in  the 
cases  of  Seegar^  JEx^rs  vs.  The  State^  use  of  Betton^  6  H.  dt  J.  162,  and 
Fer§iuson  vs.  Cappeau^s  AdmW^  6  H.  db  J.  394. 

A  liability  for  costs  of  suit  renders  a  witness  incompetent.  In  a 
snit  by  an  indorsee  against  an  accommodation  indorser,  the  maker  of 
the  note  is  not  a  competent  witness  for  the  indorser ;  l^cause  in  defeat- 
ing the  snit,  he  discharges  himself  from  the  costs,  ibr  which  he  would 
be  answerable,  in  case  judgment  were  rendered  against  the  indorser. 
Or  to  speak  more  immediately  on  the  facts  before  us,  if  a  *  suit  ^ 
were  instituted  on  the  administration  bond  against  the  surety,  ^^ 
the  administrator  is  an  incompetent  witness  for  the  defendant,  his 
testimony  going  to  exonerate  himself  from  the  payment  of  costs,  for 
which  he  would  be  liable  to  the  defendant,  in  case  a  recovery  were 
had  against  him.  But  if  the  administrator  were  sued  as  in  this 
cause,  on  his  administration  bond,  for  the  claim  now  in  litigation^ 
according  to  the  principle  now  contended  for,  the  security  would  be 
a  competent  witness  for  the  defendant,  althougn  by  his  own  testi- 
mony, he  absolves  himself  from  all  liability  for  the  debt,  or  cause  of 
action.  If  such  be  the  law,  it  has  neither  reason  nor  justice  to  sus- 
tain it.  In  Miller  vs.  Falconer^  1  Campb.  251,  an  action  on  the  case 
for  negligence  in  running   against  plaintiff's   cart,  with  a  dray. 
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The  plain  tijQPs  servant,  who  drove  the  cart,  being  called  aa  a  witness, 
was  rejected  by  Lord  Ellenborough,  on  the  ground,  '<  that  the  witness 
certainly  comes  to  discharge  himself."  IwMorish  vs.  Foote,  8  Taunt. 
454,  an  action  on  thecase  for  negligently  driving  a  mail  coach  against 
the  plaintiff's  wagon-horse,  whereby  it  died,  the  plaintiff's  wagoner 
was  rejected  for  incompetency,  as  being  interested  in  the  event  of  the 
suit,  inasmuch  as  '^  he  would  placed  in  a  state  of  security,"  by  a  ver- 
dict against  the  defendant.  If  in  these  cases,  the  witnesses  were 
incompetent,  (without  a  particle  of  proof  showing  aught  for  which 
an  action  would  lie  against  them)  on  the  ground  that  the  verdicts  to 
be  rendered  would  ^<  discharge  them,"  or  *^  place  them  in  a  state  of 
security;"  does  not  the  same  objection  apply  with  still  stronger 
force,  to  the  competency  of  the  witnesses,  in  the  record  before  us. 
They  are  interested  in  the  event  of  the  suit,  because  the  decree  of 
the  Chancellor,  if  in  favor  ot  the  defendant,  absolves  them  from 
all  liability;  if  against  the  defendant,  it  is  evidence  against  them 
when  sued  on  their  bond.  Iglehart  vs.  State^  use  of  Maccubbin^ 
2  Q.&.J.  235.  In  MorUm  vs.  BealVs  Adm^r,  2  H,  &  Q.  136,  it  was 
determined  that  the  security  in  a  replevin  bond,  is  not  a  competent 
witness  for  the  plaintiff*  in  the  action  of  replevin.  If  the  point 
^  *  there  adjudged,  be  in  principle  distinguishable  from  that 
^^  now  under  consideration,  the  shade  of  distinction  is  so  faint, 
as  to  be  discernible  only  by  minds  peculiarly  adapted  to  the  inves- 
tigation of  legal  subtilties.  Eejecting  the  testimony  of  the  witnesses 
in  the  administration  bond,  the  enquiry  presents  itself,  are  there  any 
other  grounds  upon  which  the  decree  of  the  Chancellor,  dismissing 
the  api)ellant's  bill  of  complaint,  can  l)e  sustained  f  That  the  answer 
of  the  defendant  with  the  accompanying  exhibits,  are  sufficient  for 
that  purpose,  we  entertain  no  doubt.  In  May,  1826,  the  bill  is  filed, 
charging  the  fraudulent  misapplication  of  the  effects  of  the  deceased, 
and  conversion  thereof  to  the  defendant's  own  use,  and  praying  that 
he  may  answer  the  allegations  in  the  bill,  and  account  with  the  com- 
plainant, &c.  The  defendant  at  the  earliest  moment  that  it  could  be 
done,  appears  in  the  Chancery  Court,  files  his  answer,  denies  the 
fraud  with  which  he  had  been  charged,  makes  a  full  disclosure  of  the 
manner  in  which  he  had  settled  the  estate  of  the  deceased,  and  files 
copies  of  the  accounts  which  he  had  passed  with  the  Orphans'  Court, 
and  exhibits  all  the  vouchers  for  which  he  had  obtained  credit; 
although  no  requisition  for  that  purpose  had  been  made  by  the  com- 
plainant. This  promptitude  and  willingness  in  the  defendant,  to 
submit  all  his  proceedings  to  the  inspection  of  his  adversary,  and  of 
the  Chancellor,  strongly  repels  the  imputation  of  fraud,  and  entitles 
him  to  the  favorable  consideration  of  a  Court  of  equity.  Nor  do  we 
think,  under  the  circumstance^  of  this  case,  the  proof  that  he  has, 
in  his  settlements  with  the  Orphans' Court,  omitted  to  charge  himself 
with  9355.50,  received  as  dividends  on  bank  stock,  and  (471,  the 
proceeds  of  a  crop  of  tobacco  from  Thomas  Norris,  of  Baltimore,  and 
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his  charging  in  this  accoant  No.  19,  the  whole,  instead  of  the  one- 
half  of  $385,  the  difference  in  valae  between  the  lots  oi  negroes 
divided,  snch  conclasive  evidence  of  wilful  misconduct  on  the  part  of 
the  defendant,  as  to  divest  him  of  all  claim  to  the  favor  and  protec- 
tion of  a  Court  of  Chancery,  and  so  to  taint  with  perjury  and 
♦  fraud,  his  accounts  and  vouchers  from  the  Orphans'  Court,  ^^ 
as  utterly  to  discredit  them.  The  charge  of  9385,  manifestly  ••  • 
originated  in  mistake,  as  appears  by  the  endorsement  on  the  voucher, 
on  which  it  is  founded,  and  is  an  error  into  which  he  might  very 
innocently  have  fallen.  The  failure  to  debit  himself  with  the  tobacco 
money  received  of  Thomas  Norris,  appears  also  to  have  proceeded 
from  carelessness  or  forgetfulness,  as  if  fraud  had  been  designed,  he 
furnished  the  means  of  its  detection,  by  charging  in  his  account  No^ 
21,  against  Edward  Collinson's  estate  9238.07,  the  one-half  of  9477.34, 
the  net  proceeds  of  the  tobacco,  excluding  the  articles  paid  for  by 
Norris,  for  Edward  CoUinson.  Candor  compels  us  to  regard  his 
omitting  from  his  accounts,  the  9355.50  of  bank  dividends,  as  an 
onintentional  act.  In  accounting  as  he  did  for  the  bank  stock,  those 
interested  in  the  estate,  were  naturally  led  to  an  enquiry  as  to  pay- 
ment of  dividends.  That  a  fraudulent  concealment  was  intended,  is 
therefore  not  to  be  presumed. 

In  argument  for  the  appellant,  it  has  been  contended,  that  the  pro- 
ceedings in  the  Orphans'  Courts,  are  not  evidence  of  any  thing  for 
the  appellee,  and  that  he  is  bound  to  prove  in  this  case,  not  only  the 
actual  payment  of  every  claim  for  which  he  has  received  credit,  but 
that  such  claims  were  justly  due  and  owing  from  the  intestate. 
After  the  solemn  decisions  made  in  this  State,  and  reported  in  Scott 
ti  ux.  vs.  Dorsey^s  Adm^rSj  1  H.  cfe  J.  227 ;  Speddenv^,  The  State^  use  of 
Marshall  and  nx.SH.dt  J.  251 ;  OisVs  AdmW  d.  b.  n.  vs.  Cockey  and 
Fendallj  1 H,  dk  J,  134,  the  doctrine  insisted  on,  is  no  longer  a  subject 
for  discussion  in  our  Courts.  If  any  principle  has  been  conclusively 
settled  by  our  decisions,  it  is,  that  the  accounts  settled  in  the  Orphans' 
Ooarts  by  executors,  administratoi-s,  and  guardians,  are  prima  facie 
evidence,  in  all  suits  touching  the  matters  therein  contained,  t-o 
^hich  said  executors,  administrators  or  guardians,  are  parties;  and 
that  the  anus  probandi,,  rests  on  him,  who  seeks  to  impeach  their  cor- 
rectness. The  great  controversy  •  relative  to  such  accounts,  ^^ 
heretofore  has  been,  not  whether  they  were  evidence  at  all,  ^^ 
bat  whether  they  were  not  conclusive  evidence. 

The  appellant's  counsel  next  urged  that  the  ^'  vouchers,"  on  which 
the  credits  in  the  Orphans'  Court  were  allowed,  being  produced,  and 
it  appearing  upon  the  face  of  them,  that  though  passed  by  the  Or- 
phans' Court,  previous  to  their  payment,  they  were  not  proved  in  the 
manner  required  by  our  testamentary  system,  as  a  prerequisite  to 
their  passage ;  that  the  defendant  paid  them  in  his  own  wrong,  and 
is  entitled  to  no  allowance  therefor.  The  inconsistency  and  injustice 
of  such  a  position  is  so  glaring,  that  it  is  scarcely  necessary  to  say  it 
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is  wholly  untenable.  The  Orphans'  Goarts  are  the  tribunals  invested 
by  law,  with  the  power  of  passing  claims  against  the  estates  of  de- 
ceased persons,  and  the  Act  of  Assembly  of  1798,  ch.  101,  sub-ch.8, 
sec.  22,  declares,  '<  that  no  executor  or  administrator,  shall  discharge 
any  claim  against  the  deceased,  (otherwise  than  at  his  own  risk,) 
unless  the  same  shall  be  passed  by  the  Orphans'  Court,  granting  the 
administration,  or  unless  the  said  claim  be  proved  according  to  the 
following  rules."  The  irresistible  inference  is,  that  if  an  executor  or 
administrator,  bona  ftde^  without  any  knowledge  of  its  injustice,  pay 
a  claim,  thus  passed  or  proved,  that  the  payment  is  not  made  at  his 
risk.  To  a  credit  for  such  a  payment,  under  such  circumstances,  he 
is  not  only  prima  fade  entitled,  but  his  right  to  it,  cannot  be  contro- 
verted. It  has  also  been  insisted,  that  admitting  the  settlements 
made  with  the  Orphans'  Court,  are  prima  facie  evidence,  to  sustain 
the  credits  for  all  payments  made,  in  satisfaction  of  debts  due  third 
persons,  yet  they  are  no  evidence  to  support  an  allowance  made  to 
the  administrator  for  his  own  claim.  This  Court  can  see  nothing  to 
warrant  such  a  discrimination.  In  the  Act  of  1798,  ch.  101,  sub^h. 
8,  sec.  19,  it  is  stated,  '^  that  in  no  case  shall  an  executor  or  adminis- 
trator, be  allowed  to  retain  for  his  own  claim  against  the  deceased, 
unless  the  same  be  passed  by  the  Orphans'  Court,  and  every  such 
^^  *  claim  shall  stand  on  equal  footing  with  other  claims  of  the 
^^  same  nature."  As  full  power  is  delegated  to  the  Orphans' 
Court,  to  allow  an  account  of  an  executor  or  administrator,  against 
the  deceased,  as  if  a  like  claim  had  been  preferred  by  any  other  per- 
son. The  claims  of  an  administrator  in  this  case,  in  oommon  with 
all  other  claims  against  the  deceased,  being  accredited  to  him  in  the 
settlement  of  his  accounts  with  the  Orphans'  Courts,  such  accounts 
must  be  regarded  by  us,  as  the  acts  of  a  Court  of  competent  juris- 
diction, but  whose  proceedings  being  wholly  ex  partCj  are  not  conclu- 
sive, but  rest  on  the  principle  that,  ^^omnia  rite  actajfuisHe  pre9umun- 
ter^  donee  probetur  in  oontrariiim."  With  the  vouchers  all  before  him, 
the  appellant  has  not  attempted  to  offer  any  testimony,  ( although 
several  commissions  were  issued,  giving  him  that  opportunity,)  to 
impeach  or  discredit  any  of  them  ;  but  founds  his  objections,  exclu- 
sively on  suggestions  arising  on  their  inspection.  This  is  a  strong 
circumstance  to  repel  the  allegation  of  fraud,  which  has  been  urged 
against  the  appellee.  He  was  guilty  of  no  concealments  with  regard 
to  the  credits  which  have  been  allowed  him,  but  furnished  the  Or- 
phans' Court  with  the  same  grounds  for  suspecting  and  rejecting  his 
vouchers,  which  he  so  promptly  afforded  the  appellant.  It  cannot 
be  denied,  that  if  it  appear  on  the  face  of  a  voucher,  that  it  is  not  a 
just  claim  against  the  deceased;  it  as* much  the  duty  of  a  Court  of 
equity  to  reject  it,  as  if  the  illegality  of  its  allowance  were  estab- 
lished by  proof  de  hors.  Looking  to  vouchers  IS'os.  13  and  16,  inde- 
pendently of  any  proof  in  the  cause,  or  admission  of  the  counsel  on 
record,  it  must  be  admitted  that  the  Orphans'  Court  erred,  in  allow- 
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ing  the  administrator's  credits  for  their  whole  amount ;  because  they 
show  debts  due  by  Edward  and  John  GoUinson,  and  not  by  Edward 
alone.  But  it  cannot  be  denied,  that  if  the  whole  of  those  claims 
were  paid  by  John,  after  Edward's  death,  that  the  Orphans'  Gonrt 
would  be  justified  in  crediting  John  with  a  moiety  of  the  amounts 
paid  by  him,  upon  the  ground  that  Edward  and  John,  being  both 
principal  debtors,  *  if  one  pay  the  whole,  he  can  either  at  law  ^ 
or  in  equity,  call  upon  the  other  to  contribute,  and  thus  re-  ^^ 
cover  a  moiety  of  what  he  had  paid ;  but  connecting  the  admission 
made  by  the  appellant's  counsel,  that  the  signatures  to  the  notes,  are 
in  the  hand-writing  of  Edward  Collinson,  the  Court  of  Chancery  were 
right  in  crediting  the  administrator  with  the  whole  payment  made 
on  those  notes,  it  not  appearing  that  Edward  Collinson  had  any 
anthority  to  sign  the  name  of  John ;  he  is  the  debtor,  being  alone 
answerable  for  the  payment  of  the  notes.  In  thus  considering  the 
case,  we  put  out  of  view  all  the  testimony  taken  by  the  appellee  to 
snstain  his  vouchers,  upon  the  objections  to  its  admissibility  raised 
by  the  appellant,  on  the  ground  that  the  whole  of  it  must  be  sup- 
piessed,  as  being  given  in  answer  to  leading  interrogatories,  and 
that  William  Collinson  and  Edward  C.  Harper,  being  securities  in 
the  administration  bond,  are  incompetent  witnesses.  But  it  is  in- 
sisted on  in  behalf  of  the  appellants,  that  these  claims,  and  also  Ko. 
18,  were  debts  due  by  Edward  and  John  Collinson,  under  a  general 
partnership,  subsisting  between  them,  and  that  John  is  not  entitled 
to  claim  a  moiety  of  any  particular  partnership  debt,  he  may  pay ; 
bat  his  claim,  if  any,  must  be  for  the  balance  due  on  a  final  settle- 
ment between  the  partners  of  the  partnership  concerns,  or  upon  a 
fall  exhibition  of  all  their  company  transactions,  and  thus  ascertain- 
ing the  general  balance,  to  the  payment  whereof  he  is  entitled, 
l^pon  what  does  the  appellant  rely  for  establishing  the  fact,  that  a 
general  partnership  existed  between  Edward  and  John  Collinson.  He 
has  ofierad  no  evidence  for  that  purpose,  and  he  can  insist  on  it  only 
in  two  ways.  First,  that  it  is  proved  by  the  testimony  taken  by  the 
defendant  in  support  of  his  defence,  or  that  the  defendant  had  stated 
it  in  his  answer,  (though  in  a  part  not  responsive  to  the  bill.)  If  he 
relies  upon  the  proof  to  which  he  has  objected,  he  waives  his  objec- 
tion to  its  competency;  his  whole  equity  is  disproved,  and  he  has 
nothing  in  the  record  to  give  him  a  moment's  standing  before  this 
Court.  If  he  relies  upon  the  defendant's  answer,  •  his  pre-  -  - 
dicament  is  equally  deplorable.  The  whole  equity  of  the  bill  ^* 
is  sworn  away,  and  he  has  nothing  to  sustain  it,  which  could  produce 
any  possible  change  in  the  decree  of  the  Chancellor.  Upon  what- 
ever grounds,  therefore,  the  appellant  may  chose  to  rest  his  case,  the 
vouchers  Kos.  13  and  16  are  sustained ;  but  if  he  repudiates  the 
answer  and  suppresses  the  appellee's  testimony,  taken  under  the  com- 
missions, he  is  entitled  to  claim  a  deduction  of  one-half  from  voucher 
Ko.  18,  amounting  to  $235.19,  which  being  added  to  the  one-half  of 
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$385,  and  the  amonnt  of  bank  dividends,  and  the  price  of  the  crop  of 
tobacco  oi*  1823,  received  by  John  GoUinson,  will  make  the  sum  of 
$1,260.53,  which  amount  is  properly  chargeable  against  the  admiuis- 
trator,  and  being  deducted  from  ¥4,077.80,  the  amount  of  the  estate 
overpaid,  as  per  auditor's  statement  of  the  3l8t  May,  1828,  will  leave 
the  estate  overpaid  by  the  sum  of  $2,817.27.  As  to  objection  to 
vouchers  Nos.  13  and  18,  that  the  receipts  thereon  were  signed 
by  Nathaniel  Chew  of  John,  for  Nathaniel  Chew  of  Joseph,  and 
that  the  appellee  has  adduced  no  proof  to  show  an  authority  in 
the  former  to  act  for  the  latter,  we  have  only  to  observe,  that  by 
allowing  credit  for  these  claims,  the  Orphans'  Court  have  recognized 
the  validity  of  those  receipts,  which  i^cognition  has  been  supported 
by  the  oath  of  the  administrator,  that  he  has  paid  the  creditor;  and 
that  fortified  too,  by  the  possession  and  production  of  the  note,  and 
account,  with  the  receipts  thereon.  Under  such  circumstances,  and 
in  the  absence  of  all  proof  on  the  subject  on  the  part  of  the  appel- 
lant, we  are  not  bound,  and  certainly  feel  no  disposition  to  doubt  the 
authority  of  the  agent.  Decree  affirmed. 


42  *  Ebenezes  L.  Jj'iNLEY  V8.  Chables  L.  Boehme. — Decem- 
ber, 1830. 

F.  intending  to  build  on  his  farm  at  C.  and  have  the  bricks  made  there, 
agreed  with  B.  under  seal  as  follows:  that  is,  ^'B.  contracts  to  make  for 
the  said  F.  800m  bricks  on  said  farm,  in  the  following  proportions:  not 
less  than  one-fifth  salmon;  two-fifths  red;  two-fifths  black.  The  first 
kiln  to  be  ready  for  delivery  in  the  month  of  May  next.  In  considera- 
tion of  which,  F.  contracts  with  B.  to  furnish  free  of  expense,  all  the 
bcantling  and  plank  necessary  for  making  the  bricks;  and  pay  B.  $5.50 
for  every  thousand  of  good  merchantable  bricks  in  the  following  man- 
ner: one-half  of  said  amount  of  bricks  to  be  paid  for  in  pine  wood, 
delivered  at  the  stump,  when  called  for,  on  said  farm,  at  $3.50  per  cord; 
S800  to  be  paid  when  the  first  lOOm  are  delivered;  $300  when  the  second 
100m  are  delivered;  and  the  balance  when  the  contract  is  completed.'^ 
Hdd^  upon  the  construction  of  this  contract,  that  the  engagement  for 
the  delivery  of  the  wood,  was  an  independent  covenant  on  the  part  of 
F.  with  which  he  was  bound  to  comply,  without  waiting  for  the  burn- 
ing of  the  first  kiln  of  bricks. 

In  an  action  upon  a  contract  under  seal,  where  the  declaration  assigns  and 
relies  upon  specific  breaches,  on  which  the  issues  are  made  up.  the 
Court  will  not  consider  whether  the  plaintiff  has  delivered  the  articles 
for  which  he  claims  compensation  within  the  time  limited  by  the  con- 
tract, if  that  inquiry  is  not  necessarily  involved  in  the  issues  as  joined, 
nor  determine  the  effect  of  such  an  omission  upon  the  rights  of  the 
parties. 

The  plea  of  general  performance,  when  relied  on  as  an  answer  to  a  specific 
breach  assigned  in  a  declaration  in  covenant,  must  either  be  regarded 
as  a  nullity  or  as  putting  in  issue  the  acts  of  commission  or  omission 
imputed  to  the  defendant  as  violations  of  his  contract. 
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Appeal  from'  Baltimore  County  Court.  This  was  an  action  of 
coveuant  brought  by  C.  L,  Boehme,  the  appellee,  against  E.  L.  Fin- 
ley,  the  appellant.  The  plaintiff's  declaration  stated  that  ^^  whereas 
by  certain  articles  of  agreement  made  the  17th  February,  1820,  at, 
&C.  between  the  said  plaintiff  and  defendant,  (which  said  article^ 
sealed,  &c.)  the  plaintiff',  for  the  consideration  therein  mentioned, 
did  covenant  with  the  defendant,  to  make  and  burn  for  him,  the 
defendant,  on  a  certain  farm  of  the  defendant,  called  Canton,  lying 
aDd  being  in  the  county  aforesaid,  300m  bricks  in  a  workmanlike 
manner,  and  of  the  following  proportions  : — not  less  than  one-lifth 
to  be  of  *  salmon  bricks,  two-lifths  of  red  bricks,  and  two-fifths  -  ^ 
of  black  brick — the  tirst  kiln  of  bricks  to  be  ready  for  delivery  *^ 
in  the  month  of  May  next,  ensuing,  the  day  and  year  aforesaid — the 
number  of  bricks  to  be  ascertained  by  the  carter's  tickets,  to  be  given 
np  OQ  the  delivery  of  each  load.  And  the  defendant,  on  his  part,  for 
and  in  consideration  of  the  premises  covenanted  and  agreed  to  and 
with  the  plaintiff',  that  he,  the  defendant,  would  furnish  free  of  ex- . 
pense  to  the  plaintiff,  all  the  scantling  and  planks  necessary  for 
making  the  said  bricks;  and. would  pay  the  plaintiff,  five  dollars  and 
a  half  for  every  thousand  of  merchantable  bricks,  made  in  the  manner 
described  in  the  said  articles  of  agreement — one-half  of  said  bricks 
to  be  paid  tor  in  pine  wood,  delivered  at  the  stump  when  called  for, 
on  said  farm,  at  two  dollars  and  fifty  cents  per  cord — three  hundred 
dollars  to  be  paid  to  the  said  plaintiff  when  the  first  hundred  thous- 
and bricks  should  be  delivered — three  hundred  dollars  when  the 
second  hundred  thousand  bricks  should  be  delivered — and  the  bal- 
ance to  be  paid  when  the  said  contract  should  be  completed."  1st 
breach.  And  the  plaintiff  in  fact  saith,  that  afterwards,  viz.  on  the 
lOth  day  of  May,  in  the  year  aforesaid,  at,  &c.  he  did  make  and  burn^ 
in  a  workmanlike  manner,  on  the  farm  of  the  defendant,  called 
Canton,  one  kiln  of  bricks  containing  100m  bricks;  and  then  and 
there  had  the  same  ready  for  delivery  to  the  defendant,  and  did 
then  and  there  offer  to  deliver  the  same  to  the  defendant.  2nd 
breach,  And  the  plaintiff  in  fact  further  saith,  that  on  the  day  and 
jenT  last  aforesai(l,  at,  &c.  he  the  plaintiff  did  make  120m  bricks, 
and  wiis  then  and  there  ready  and  prepared  to  burn  the  same,  but 
was,  by  the  said  defendant,  hindered,  prevented,  and  forbidden  from 
burning  the  same,  and  from  making  and  burning  the  residue  of  the 
the  said  300m  bricks.  3d  breach.  And  the  plaintiff  in  fact  saith, 
that  although  he  hath  always,  from  the  time  of  making  the  said 
articles  of  agreement,  well  and  truly  performed  all  things  therein 
contained,  on,  &c.  yet  protesting  that  the  said  defendant  hath  not, 
&c.  the  said  plaintiffs  avers,  •  that  although  he  did,  on  the  . 

tenth  day  of  May,  in  the  year  aforesaid,  make  and  burn  in  a  ^^ 
workmanlike  manner,  100m  bricks,  on  the  farm  of  the  defendant, 
called  Canton;  and  then  and  there  had  the  same  ready  for  delivery, 
and  offered  to  deliver  the  same  to  the  said  defendant ;  yet  the  said 
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defendant  did  not,  and  would  not  pay,  and  as  yet  hath  not  paid  to 
the  said  plaintiff,  the  sum  of  three  hundred  dollars;  and  although 
the  said  defendant,  on  the  day  and  year  last  aforesaid,  at,  &c.  and 
on  the  farm  aforesaid,  did  make  120m  bricks,  and  was  then  and 
there  ready  and  prepared  to  burn  the  same ;  yet  the  defendant  hin- 
dered, prevented,  and  forbid  the  plaintifif  to  burn  the  same,  or  to 
make  and  burn  the  residue  of  the  said  300m  bricks ;  and  although 
afterwards,  viz:  on,  &c.  at,  &c.  the  plaintifif  did  demand  of  the 
defendant,  and  require  him  to  deliver  to  the  plaintiflT,  on  the  farm 
aforesaid,  350  cords  of  pine  wood  at  the  stump ;  yet  the  defendant 
wholly  neglected  and  refused  to  deliver  the  same  to  the  plaintiff, 
and  still  refuses.  And  so  the  said  plaintiff  saith,  that  the  said 
defendant  hath  not,  &c. 

To  this  declaration  the  defendant  pleaded,  1st,  general  i)erform- 
ance. 

2nd.  That  the  said  plaintiff  never  did  deliver  to  the  said  defend- 
ant, any  good  merchantable  bricks  whatever,  and  of  this,  &c. 

3d.  And  for  further  plea  to  the  first  count  or  breach  in  the  decla- 
ration contained,  the  said  defendant,  by  leave,  &c.  says  that  the 
plaintiff*  ought  not,  &c.  by  reason  of  any  thing  in  the  said  first 
breaeh  of  the  declaration  contained ;  because  he  says,  that,  protest- 
ing, &c.;  yet  the  said  defendant  in  fact  saith,  that  the  said  defend- 
ant did  not  hinder,  prevent,  or  forbid  the  said  plaintiff  from  burning 
the  120m  bricks,  or  from  making  and  burning  the  residue  of  the 
300m  bricks  in  the  declaration  mentioned;  and  of  this  he  puts  him- 
self upon  the  country. 

4th.  And  for  further  plea  to  the  second  breach  or  count  in  the 
declaration,  the  said  defendant,  by  leave,  &c. — the  said  defendant, 
protesting  as  in  the  last  plea,  says  that  the  *  plaintiff,  for  any 
^^  thing  in  the  said'second  count  or  breach  contained,  ought  not, 
&c.  because  he  saith  that  he,  the  said  defendant,  did  pay  to  the 
said  plaintiff  the  sum  of  three  hundred  dollars,  in  the  said  second 
count  or  breach  mentioned,  and  all  other  sums  of  money  which,  by 
the  said  agreement  he  ought  to  pay  him ;  and  of  this  he  puts  him- 
self upon  the  country,  &c. 

Upon  these  pleas  issues  were  joined. 

At  the  trial  of  the  cause  the  following  exceptions  were  taken : 
1st.  The  plaintiff  gave  in  evidence  the  following  contract,  to  wit : 
^^  Agreement  between  Charles  L.  Boehme  and  E.  L.  Finley.  £.  L. 
Fiuley,  intending  to  build  a  dwelling-house  and  other  houses,  on  his 
farm  at  Canton,  and  to  have  all  the  bricks  for  such  houses  made  on 
the  farm  ;  and  Charles  L.  Boehme  being  desirous  of  contracting  for 
the  making  of  said  bricks,  the  said  Charles  L.  Boehme  and  E.  L. 
Finley,  have  mutually  contracted  with  each  other,  and  by  these 
presents  do  hereby  contract  with  each  other,  in  the  following  man- 
ner— that  is  to  say :  Charles  L.  Boehme,  contracts  to  make  for  the 
said  Ebenezer  L.  Finley,  300m  bricks,  on  said  farm ;  the  bricks  to 
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1)6  made  and  burnt  in  a  workmanlike  manner,  and  in  the  following 
proportions: — ^not  less  than  one-fit'th  to  be  of  salmon  bricks,  two- 
fifths  of  red  bricks,  and  two-fifths  to  be  of  black  bricks.  The  first 
kiln  of  bricks  to  be  ready  for  delivery  in  the  month  of  May  next — 
the  number  of  bricks  to  be  ascertained  by  the  carter's  tickets,  which 
are  to  be  given  on  the  delivery  of  each  load — in  consideration  of 
which  E.  L.  Finley  contracts  with  the  said  Charles  L.  Boehme,  to 
furnish,  free  of  expense,  to  said  Boehme,  all  the  scantling  and  plank 
necessary  for  making  the  said  bricks,  and  to  pay  the  said  Charles 
L.  Boehme  five  dollars  and  a  half  for  every  thousand  of  good  mer- 
chantable bricks,  made  in  the  manner  heretofore  described ;  in  the 
following  ntanner: — one-half  of  said  amount  of  bricks  to  be  paid  for 
in  pine  wood,  delivered  at  the  stump  when  called  for,  on  said  farm, 
at  two  dollars  and  fifty  cents  per  cord — three  hundred  dollars  to 

*  be  paid  to  the  said  Charles  L.  Boehme,  when  the  first  100m      ^ 
bricks  are  delivered — three  hundred  dollars  to  be  paid  when      ^^ 
the  second  100m  bricks  are  delivered — and  the  balance  to  be  paid 
when  the  contract  is  completed.    As  witness  our  respective  hands 
and  seals,  this  seventeenth  day  of  February,  1820." 

And  then  proved  by  Charles  Brown,  a  competent  witness,  that  he 
examined  the  bricks  manufactured  by  the  plaintiif,  for  the  defend- 
ant, at  Canton  farm :  that  there  was  a  clamp  of  bricks  burnt — he 
recommended  Boehme  to  take  off  nine  inches  from  the  clamp,  which 
Boehme  did — 79,300  remained;  there  was  six  cords  of  wood  remain- 
ing, and  casing  sufficient  for  all  the  raw  bricks — then  120,000  bricks 
in  the  shed,  as  nearly  as  they  could  ascertain — the  79,300  bricks 
were  burnt  as  well  as  the  clay  would  admit,  the  clay  was  weak,  the 
bricks  were  merchantable — the  unmerchantable  bricks  taken  down, 
were  seven  or  eight  thousand.  That  Finley  refused  to  deliver  the 
wood  to  burn  the  other  bricks  with,  unless  paid  for  in  cash — that 
the  bricks  under  the  shed  were  well  prepared  for  burning,  and  were 
not  burnt  for  want  of  wood.  The  conversation  with  Finley  was  on 
the  3d  day  of  November.  That  the  bricks  would  have  worked  up 
well  on  the  ground,  but  would  not  bear  ti*ansportation — merchant- 
able bricks  were  from  $5.50  to  6 — would  have  made  no  difference  in 
price  by  selling  300,000.  Finley  told  Boehme  that  he  had  not  com- 
plied with  his  contract — ^that  he,  Finley,  was  in  advance,  and  would 
furnish  no  more  wood  unless  paid  for  in  cash — half  a  cord  of  wood  re- 
quisite to  bum  1,000  bricks.  And  also  proved  by  James  Shields,  that 
the  witness  is  a  brickmaker — selected  the  clay  himself—- commenced 
where  he  found  the  best  clay,  convenient  to  water— dug  clay  for 
300,000  bricks — was  detained  three  or  four  weeks  for  want  of  plank — 
the  clay  was  all  dug  and  the  floors  ready — applied  to  the  carpenter 
for  plank — never  saw  Finley  at  the  brick  yard,  although  he  staid 
there  constantly,  the  carpenter  furnished  the  plank — he  applied  to 
Finley  at  his  office— in  two  or  three  days  the  plank  came —      ^ 

•  he  moulded  about  200,000  bricks — Mr.  Boehme  would  not      ^  • 

3|  3  a.  Si  J. 
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have  more  monlded — after  they  stopped,  Boehme  and  witness  called 
on  Finley — Finley  refused  to  deliver  wood  anless  for  cash — clay 
was  selected  with  care — there  is  none  better  there — and  more  bricks 
have  been  since  made  oat  of  it — the  bricks  were  well  burned,  well 
moulded,  and  well  tempered — 115,000  to  120,000  in  the  clamp — 
shed  would  hold  160,000  to  170,000 — never  saw  Finley  at  the  yard — 
when  he  applied  to  Finley  for  plank,  Finley  said  he  thought  he  had 
it,  and  in  two  or  three  days  the  plank  came — they  were  afterwards 
delayed  six  or  seven  days  from  burning  for  want  of  plank — he  never 
applied  to  Finley  for  plank,  for  the  clamp — Boehme  was  there  once 
or  twice  a  week — ^there  was  wood  enough  cut  upon  the  place,  in  the 
same  field,  to  have  burnt  another  clamp.  The  plaintiff  also  offered 
evidence  to  the  jury,  that  he  delivered  4,100  bricks  to  defendant,  which 
were  received  by  defendant.  The  defendant  to  support  the  issue  on 
his  part,  gave  evidence  of  the  following  payments,  to  wit: 

Gash  payments  made  G.  L.  Boehme : 

1820,  May     9,  Gash  paid  him WOO  00 

"     May  11,  Gash  paid  him 200  00 

"    June  17,  Gash  paid  him 260  00 

And  of  the  delivery  of  43^  cords  of  wood,  at  (2.50  per  cord.  The 
defendant  then  moved  the  Gourt  to  direct  the  jury,  that  if  they  be* 
lieved  that  the  defendant  Finley,  was  in  advance  in  money  to  the 
plaintiff  upon  the  contract,  he  was  not  bound  to  deliver  the  wood 
demanded,  until  paid  for — which  direction  the  Gourt  [Arches,  G. 
J.,  Hanson  and  Kell,  J.]  refused  to  give;  but  instructed  the  juiy, 
that  the  defendant  under  the  contract  was  bound  to  deliver  any 
wood  demanded,  which  might  be  necessary  for  the  burning  of  the 
bricks,  in  the  progress  of  the  contract — the  defendant  excepting. 

2d  Exception.  The  plaintiff  and  defendant,  having  given  the  evi- 
dence as  stated  in  the  defendant's  first  exception,  the  defendant 
Mf^  prayed  the  Gourt  to  direct  the  jury.  1st.  That  •  the  plaintiff 
^^  is  not  entitled  in  this  case,  to  recover  any  other  damages  than 
the  excess  between  the  price  of  so  much  firewood  delivered  at  Ganton 
farm,  as  would  have  been  necessary  to  bum  so  much  of  the  300,000 
bricks,  as  were  not  burnt  by  plaintiff*;  and  the  price  at  which  said 
wood  was  by  the  contract  in  this  case,  to  have  been  furnished  by  de- 
fendant. 2d.  That  the  plaintiff  is  not  entitled  to  recover,  unless  the 
jury  shall  find  from  the  evidence,  that  the  first  clamp  of  bricks  was 
ready  for  delivery  by  the  time  stipulated  in  the  contract,  provided 
they  find  that  the  delay  was  not  caused  by  the  defendant;  or  that  if 
entitled  to  recover  at  all,  nothing  on  account  of  the  bricks  burnt  in 
said  first  clamp,  which  directions  and  each  of  them,  the  Gourt  re- 
fused to  give.  Defendant  again  excepting,  and  the  verdict  and  jud£^- 
ment  being  for  the  plaintiff,  he  appealed  to  this  Gourt. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Stephen  and 
Dorset,  JJ. 
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JohnsoUj  for  the  appellant,  abandoned  the  first  exception,  and  con- 
tended for  a  reversal  of  the  jadgment  upon  the  second  exception. 
He  cited,  1  Saund.  Rep.  320,  [m.  4 ;]  10  Johns.  Rep.  213 ;  7  Pick.  181 ; 
8  Ih.  178;  6  5.  <fe  J.  38;  Saund.  P.  and  C.  121. 

Scott,  for  the  appellee,  cited  1  Wheat.  Sel.  383 ;  2  Hen.  Black.  389 ; 
10  Johns.  Rep.  203. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.    After  adverting 
to  the  state  of  the  pleadings,  be  said  that  at  the  trial  of  this  canse, 
two  bills  of  exceptions  were  taken  by  •  the  defendant,  the  first      ^ 
of  which  he  has  abandoned  in  this  Oonrt,  as  also  the  first      ^^ 
prayer  in  his  second  bill  of  exceptions. 

The  first  branch  of  the  second  prayer  in  the  second  bill  of  excep- 
tions is,  ^Hhat  the  plaintiff  is  not  entitled  to  recover,  unless  the  jnry 
shall  find  from  the  evidence,  that  the  first  clamp  of  bricks  was  ready 
for  delivery  by  the  time  stipulated  in  the  contract,  provided  they  find 
that  the  delay  was  not  caused  by  the  defendant."  This  instruction  is 
predicated  upon  the  concession,  that  the  testimony  offered  was  suffi- 
cient to  warrant  the  jury,  but  lor  this  objection  as  to  time,  in  finding 
for  the  plaintiff  on  all  the  issues.  To  test  the  correctness  of  the 
Court  below,  iu  refusing  this  direction,  the  only  inquiry  to  be  made 
is,  does  the  agreement  between  the  parties  make  this  stipulation,  as 
to  the  time,  within  which,  the  first  hundred  thousand  bricks  were  to 
be  ready  for  delivery,  a  condition  precedent,  the  performance  of 
which  by  the  plaintiff,  must  precede  his  right  to  require  the  defend- 
ant to  comply  with  any  of  the  covenants,  the  infraction  of  which  is 
made  the  basis  of  this  action  ?  That  such  is  not  the  construction 
given  to  this  contract  by  the  appellant's  counsel  is  obvious,  or  he 
would  not  have  made  the  prayer  he  did,  in  the  first  bill  of  excep- 
tions ;  nor  the  first  part  of  the  prayer  in  the  second  bill  of  exceptions ; 
both  of  which  are  founded  on  the  admission,  that  the  defendant's 
engagement  to  deliver  the  wood  is  an  independent  covenant,  not  at 
all  depending  on  the  time  of  the  burning  of  the  first  kiln  of  bricks. 
That  it  was  the  design  of  the  contracting  parties  that  a  portion  of 
the  350  cords  of  wood  should  be  used  in  burning  the  bricks,  will  not 
be  denied.  If  so,  a  part  of  it  must  of  necessity  be  delivered  before 
the  burning  of  any  bricks.  But  there  is  nothing  in  the  contract 
itself,  nor  in  the  intention  of  the  parties  to  be  collected  from  it,  to 
show  that  the  wood  was  to  be  delivered  in  parcels,  as  the  burning 
of  the  bricks  progressed.  If  so,  the  agreement  would  have  been 
shaped  accordingly,  and  not  have  provided,  as  it  has  done,  that  it 
should  be  delivered  at  the  stump  "when  called  •for."  Its  _^ 
terms  negative  such  an  interpretation.  The  wood  was  to  be  ^^ 
given  as  a  payment  of  half  the  price  of  the  whole  quantity  of  bricks 
to  be  burnt,  and  not  merely  to  be  used  in  burning  them :  as  for  mai 
purpose,  150,  instead  of  350  cords,  would  have  been  sufficient.  We 
regard  therefore,  this  engagement  for  the  delivery  of  wood,  as  an  in- 
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dependent  covenant  on  the  part  of  Finley,  and  with  which,  he  was 
bound  to  comply,  without  waiting  for  the  burning  of  the  firat  kiln  of 
bricks  within  the  time  limited  by  the  articles  of  agreement.  This 
disposes  of  the  lirst  branch  of  the  second  prayer,  in  the  second  ex- 
ception. But  the  second  part  of  that  prayer  presents  a  different 
question.  It  concedes  the  plaintiff  bus  a  right  to  recover,  but  it  in- 
vokes an  instruction  of  the  Court  to  the  jury,  that  nothing  is  recov- 
erable on  account  of  the  bricks  burnt  in  the  first  clamp.  If  this 
point  could  arise  under  the  pleadings  in  this  cause,  it  would  dis- 
tinctly present  the  question,  whether  the  stipulation  as  to  time,  is  to 
be  regarded  as  of  the  essence  of  the  contract,  and  in  the  nature  of  a 
condition  precedent ;  or  as  a  mutual  or  independent  covenant.  Be- 
lieving as  we  do,  that  we  are  not  imperiously  required  to  decide  this 
question  as  to  time,  under  the  issues  in  the  case  before  us,  we  mean 
to  express  no  opinion  upon  that  subject;  and  we  are  the  more  in- 
clined to  do  so,  from  the  consideration  that  this  point  has  not  been 
fully  argued,  and  that  it  will  come  before  us  in  a  much  more  import- 
ant suit,  now  upon  our  docket.  Under  the  issues  joined  on  the  2d, 
3d  and  4th  pleas,  it  is  manifest  as  regards  time,  that  no  question 
could  arise,  as  those  pleas  by  legal  implication  admit  the  truth  of  all 
the  facts  stated  in  the  declaration  (of  which  the  time,  &c.  is  one,) 
except  those,  whiah  they  specifically  deny. 

It  is  under  the  issue  joined  then,  on  the  plea  of  general  perform- 
ance, that  the  appellant  must  avail  himself,  if  at  all,  of  the  violation 
of  the  stipulation  as  to  time.  And  in  considering  his  right  to  do  so, 
it  may  not  be  amiss  to  premise,  that  the  plaintiff  can  recover  dam- 
ages for  no  other  breaches  than  those  charged  in  the  declaration,  as 
-^  the  specification  thereof  *  is  an  implied  admission,  that  the 
^-^  defendant,  in  all  other  respects,  has  complied  with  his  con- 
tract. It  follows,  as  a  corollary,  that  the  plea  of  general  performance 
in  this  case,  applies  only  to  those  covenants  which  are  alleged  to 
have  been  broken.  If  it  were  otherwise,  and  according  to  its  literal 
import,  the  plea  of  general  performance  put  in  issue  every  covenant 
on  the  part  of  defendant  to  be  performed,  it  might  produce  this 
strange  absurdity,  that  the  plaintiff  would  recover  damages  for 
breaehes  of  covenants,  whereof  he  had  never  complained ;  but  on  the 
contrary,  the  performance  of  which  by  legal  intendment,  he  had  ad- 
mitted by  his  declaration.  To  any  imaginable  declaration  which 
could  be  framed  on  the  articles  of  agreement,  that  form  the  ground- 
work of  the  present  action,  the  plea  of  general  performance  is  inap- 
plicable and  vicious.  If  it  be  pleaded,  even  to  a  debt  on  a  bond  con- 
ditioned for  the  performance  of  covenants,  and  issue  be  taken  there- 
on, a  verdict  on  such  issue  forms  no  basis  on  which  a  judgment  can 
be  entered,  but  a  repleader  must  be  awarded.  To  a  declaration  like 
that  before  us,  assigning  specific  breaches,  it  must  either  be  regarded 
as  a  nullity,  or  as  putting  in  issue,  the  acts  of  omission  or  commis- 
sion imputed  to  the  defendant   as  violations  of  his  compact.    In 
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either  aspect,  the  Court  below  were  right  in  refasing  the  instruction. 
The  plaintiff  avers  in  conformity  to  the  agreement,  that  in  the  month 
of  May,  ^^  he  did  make  and  burn  in  a  workmanlike  manner,  on  the 
said  farm  of  the  said  defendant,  called  Canton,  one  kiln  of  bricks, 
containing  100m  bricks,  and  then  and  there  had  the  same  ready  for 
delivery  to  the  defendant,  and  did  then  and  there  offer  to  deliver  the 
same."  Instead  of  traversing  this  fact  as  he  ought  to  have  done,  if 
he  intended  to  rely  upon  its  falsehood  a«  a  bar  to  a  recovery,  either 
iD  whole  or  in  part,  the  defendant  pleads  <^that  the  said  plaintiff 
never  did  deliver  to  the  said  defendant,  any  good  merchantable 
brick  whatever;"  thus,  by  legal  intendment  distinctly  admitting  the 
allegation,  that  the  first  kiln  of  bricks  was  burnt  and  ready  for  de- 
livery at  the  time  stipulated.  This  fact  therefore,  •  the  plain-  ^ 
tiff  need  not  prove,  and  the  defendant  is  precluded  from  con-  ^'^ 
troverting  it  on  the  trial.  The  County  Court  then,  could  not  do 
otherwise  than  refuse  the  direction  to  the  jury  which  they  were 
called  upon  to  give.  Concurring  with  them  in  their  opinions  in  both 
bills  of  exceptions,  we  affirm  their  judgment. 

Judgment  affirmed. 


Thomas  Siblet  vs.  Dorothy  Williams,  Ex't  of  Walter  Wil- 
liams.— December,  1830. 

An  action  may  be  maintained  by  a  creditor  of  a  testator,  against  the  execu- 
tor of  his  executor,  suggesting  a  devastavit  by  the  first  Executor  of  the 
goods  of  his  testator,  (a) 

The  Statute,  80  Ghas.  2,  ch.  7,  and  a  part  of  4  and  5  Will,  and  Mary,  ch.  24, 
are  in  force  in  this  State.  Th^y  concern  the  administration  of  justice, 
and  it  has  always  been  understood,  that  the  Judges  under  the  old 
Government,  laid  it  down  as  a  general  rule,  that  all  the  statutes  for  the 
administration  of  justice,  whether  made  before  or  after  the  Provincial 
charter,  so  far  as  they  were  applicable,  should  be  adopted,  [a^ 

Under  the  Act  of  1798,  ch.  101,  sub-ch.  14,  sec.  2,  it  is  clear  that  the  Legisla- 
ture did  not  mean  to  make  any  thing,  the  subject  of  administration  in 


(a)  Cited  in  Coates  vs.  Mackie,  48  Md.  129.  The  question  there  was  whether 
an  action  at  law  would  lie  for  a  legacy  agaiust  the  administrator  of  an  execu- 
tor, where  the  latter  has  wasted  the  assets  of  his  testator.  It  was  contended 
that  the  action  could  be  maintained  by  virtue  of  the  statutes  referred  to  in 
the  case  in  the  text.  But  it  was  held  that  these  statutes  provided  remedies 
for  creditors^  by  which  they  might  be  able  to  recover  their  debts,  and  did 
not  extend  to  legatees,  and  that  the  remedy  of  legatees  in  such  cases  was 
by  a  proceeding  in  equity.  The  Court  said  that  Mr.  Alexander  ^4n  his 
British  Statutes  states  in  a  note  on  page  586,  that  the  remedies  provided  by 
the  above  mentioned  statutes  extend  to  legatees  and  next  of  kin  as  well  as 
to  creditors.  The  case  of  Sibley  vs.  Williams,  to  which  he  refers,  does  not 
BO  decide;  nor  have  we,  after  a  very  careful  examination  of  the  books, 
been  able  to  find  any  case  in  which  it  has  been  ever  so  held;  and  as  the 
statutes  themselves  apply  in  terms  to  creditors  alone,  we  conclude  Chat  Mr. 
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the  hands  of  the  administrator,  d.  h.  n.  which  did  not  exist  in  specie. 
The  Act  of  1820,  ch.  174,  sec.  8,  extended  such  an  administration,  to 
bonds,  notes,  accounts  and  evidences  of  debt,  which  a  deceased  execu- 
tor or  administrator  may  have  taken,  received,  or  had  in  that  character, 
and  to  money  in  his  hands,  and  gives  power  to  the  administrator  d.  b. 
71.  to  recover  the  same  by  an  action  on  the  bond,  (h) 

Appeal  from  Montgomery  Coanty  Court.  This  was  an  action  of 
debt,  instituted  on  the  3d  July,  1827,  by  the  appellant,  against  the 
appellee.    The  declaration  was  as  follows : 

Dorothy  Williams,  late  of,  &c.  executor  of  the  last  will  and  testa- 
ment of  Walter  Williams,  late  of  the  said  county,  deceased,  which 
said  Walter  Williams  was  in  his  life-time,  the  executor  of  the  last 

^  will  and  testament  of  Leonard  Williams,  *  late  of  said  county, 
^^  deceased,  was  summoned  to  answer  unto  Thomas  Sibley,  in 
a  plea  that  she  render  unto  him  the  sum  of  fifty-three  dollars  and  a 
half,  current  money,  which  from  him  she  unjustly  detained,  &c.  and 
whereupon  the  said  Thomas,  &c.  says,  that  whereas  the  said  Leonard 
Williams  in  bis  life-time,  to  wit,  on  the  16th  October,  1818,  at  the 
county  aforesaid,  by  his  certain  writing  obligatory,  commonly  called 
a  single  bill,  (now  here  to  the  Court  shewn,  the  date  of  which  is  the 
day  and  year  aforesaid,)  twelve  months  after  the  date  thereof,  prom- 
ised to  pay,  or  cause  to  be  paid  unto  Ann  Williams,  who  hath  since 
intermarried  with  the  said  Thomas  Sibley,  by  which  said  marriage, 
the  right  to  sue  for  and  recover  the  said  debt,  hath  devolved  upon 
the  said  Thomas,  the  sum  of  fifty-three  dollars  and  a  half,  current 
money,  with  interest  from  the  date  thereof.  Nevertheless,  the  said 
Leonard  Williams  in  his  lifetime,  and  the  said  Walter  Williams  in 
his  life-time,  after  the  death  of  the  said  Leonard  Williams,  and  the 
said  Dorothy  Williams,  since  the  death  of  the  said  Walter  Williams, 
although  often  thereunto  requested  by  the  said  Ann  Williams,  whilst 
she  was  sole,  and  by  the  said  Thomas,  since  his  intermarriage  afore- 
said, the  said  sum  of  money,  or  any  part  thereof,  have  not,  nor  hath 
either  of  them  been  rendered  or  paid  to  the  said  Ann,  whilst  she  was 
sole,  or  to  the  said  Thomas  since  his  intermarriage  aforesaid,  but  the 
same,  &c.  wherefore  the  said  Thomas  says,  he  is  injured,  &c.  and  the 
said  Thomas  further  saith,  that  the  said  Walter  Williams,  as  executor 
of  the  said  Leonard  Williams  as  aforesaid,  received  in  his  life-time,  and 
took  possession  of  the  assets,  goods,  chattels,  rights  and  credits  which 
were  of  the  said  Leonard  Williams  at  the  time  of  his  death,  of  great 
value,  to  wit,  of  the  value  of  $5,000,  and  wasted,  destroyed,  and  con- 
verted the  same  to  his  own  use  in  his  life-time,  to  wit,  &c. 


Alexander  has  fallen  into  error  in  supposing  that  the  provisions  of  these 
statutes  extend  to  legatees.  '^ 

(b)  Cited  in  Donaldson  vs.  Raborg,  26  Md.  826,  and  U,  S,  vs.  Walker,  109 
U.  S.  262.  See  Rev.  Code,  Art.  50,  sees.  107-109;  Hagtharp  vs.  Hook,  \  Q.  Sl 
J.  131;  Hagthorp  vs.  Neale,  7  G.  &  J.  13;  Gardner  vs.  Simmes,  1  Gill,  425; 
Lemmon  vs.  Hall,  20  Md.  368;  Stewart  vs.  Ins.  Co.  68  Md.  572. 


SIBLEY  V8.  WILLIAMS.-^  G.  &  J.  39 

To  this  declaration,  the  defendant  demnrred  generally,  and  the 
plaintiff  having  joined  in  demurrer,  the  Goanty  Ooart,  [Eilgoub 
and  WiLKmsoN,  A.  J.]  gave  judgment  for  the  defendant.  The 
plaintiff  appealed  to  this  Goart. 

The  cause  was  submitted  on  notes  to  Buchanan,  G.  J.,  Eable, 
Martin,  Stephen,  Abghes,  and  Doeset,  JJ. 

Z.  Magruder^  for  the  appellant,  referred  to  Toller  Ex.  44 ;  3  Bac. 
Ah.  19, 99,  tit.  Ex.  and  Adm^r;  Stat.  30  Gar.  II,  c.  7 ;  405  W.  &  M .  c. 
24;  Acts  of  1798,  c.  101;  1820,  c.  174,  sec.  3,  6;  StaU  vs.  Bladchion^ 
2H.&Q.  139 :  Ord  vs.  Fenwick^  3  Easti  104 ;  Dorsey  vs.  Smithson,  6 
H.  dt  J.  61. 

F.  S.  Keyy  for  the  appellee. 

*  Aboheb,  J.  delivered  the  opinion  of  the  Gourt.  This  is  an 
action  of  debt,  against  the  executor  of  an  executor,  on  a  single  ^^ 
bill,  suggesting  a  devastavitj  by  the  first  executor  of  the  goods  of  his 
testator,  and  the  question  submitted  by  the  demurrer  is,  whether  the 
action  is  maintainable.  At  common  law,  no  executor  was  answerable 
for  a  devastavit  by  his  principal.  1  Saund.  219,  no.  C  2;  Bac.  Abrid. 
445,  and  the  reason  assigned  in  the  latter  authority,  was  because  such 
executor  could  not  be  supposed  to  know  how  his  testator  had  dis- 
posed of  the  goods,  and  therefore  this  was  esteemed  actio  personalis^ 
qwe  moritur  cum  persona.  But  it  being  found  inconvenient,  that 
when  an  executor  made  an  alteration  of  the  goods  of  the  testator 
and  died,  that  creditors  to  the  first  testator  should  be  disappointed 
in  the  collection  of  their  debts,  a  statute  was  passed  in  the  30th 
year  Ghas.  2d,  ch.  7,  giving  to  creditors  a  right  to  recover  their  debts 
of  the  executors  and  administrators  of  executors  in  their  own  wrong. 
In  4  and  5  William  and  Mary,  ch.  24,  it  is  recited  that  it  had  been 
doubted  whether  30  Ghas.  2,  ch.  7,  extended  to  any  executor  or  any 
administrator  of  *  an  executor  or  administrator  of  right,  who 
for  want  of  privity  in  law  was  not  before  answerable,  and  is  '''* 
^^ enacted  and  declared  that  all  and  every  the  executor  and  executors, 
administrator  and  administrators  of  such  executor  or  administrator 
of  right,  who  shall  waste  or  convert  to  his  own  use,  goods,  chattels  or 
estate,  of  hi^  testator  or  intestate,  shall  from  thenceforth  be  liable 
and  chargeable  in  the  same  manner  as  his  or  their  testator  or  intes- 
tate should  or  might  have  been."  Williams  in  his  notes  on  Saunders^ 
1  vol.  219,  i.  e.  in  pointing  out  the  distinction  between  an  action 
against  the  executor  himself  upon  a  judgment  suggesting  a  devasta- 
vit  by  him,  and  one  against  the  executor  of  such  executor,  suggest- 
ing a  devastavit  by  the  former  executor,  says,  the  former  action  can 
only  be  brought  upon  a  judgment  previously  obtained  against  the  exec- 
Qtor,  de  bonis  testatoriSj  or  where  he  is  made  a  party  to  a  judgment 
against  a  testator  by  scire  facias;  but  in  the  other,  an  action  may  be 
brought  in  every  case  where  the  executor  iu  his  life-time,  was  in  any 
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way  guilty  of  any  act  which  amoaiits  in  law  to  a  devastavitj  and  this 
position  is  clearly  sanctioned,  by  the  very  words  of  the  statute  of 
William  and  Mary,  which  makes  such  executor  ^'  chargeable  in  the 
same  manner  as  his  testator  should  or  might  have  been.'' 

There  can  be  little  doubt  but  that  these  statutes  were  in  force  in 
this  State.  They  concerned  the  administration  of  justice,  and  it  has 
always  been  understood  that  the  Judges  under  the  old  government 
laid  it  down  as  a  general  rule,  that  all  statutes  for  the  administration 
of  justice,  whether  made  betbre  or  after  the  charter,  so  far  as  they 
were  applicable,  should  be  adopted.    KiUy*%  Rep.  on  Stat.  Intro.  6. 

The  statute  30  Ohas.  2,  ch.  7,  is  reported  by  Kilty  to  have  been 
found  applicable,  and  to  have  been  used  and  practised  under,  but  the 
same  author  has  considered  that  the  4  and  5  William  and  Mary,  ch. 
24,  was  not  in  force.    As  it  regards  many  of  the  provisions  of  this 
statute,  the  remark  is  undoubtedly  true ;  but  so  far  as  regards  that 
part  of  this  statute  which  relates  to  the  subject  under  consideration,. 
^Q      *  ^^  apprehend  the  compiler  was  in  error,  for  had  it  not  been 
^^      for  this  law,  the  statute  30  Ghas.  2,  ch.  7,  would  have  expired 
by  its  own  limitation,  and  it  is  in  the  nature  of  a  declaratory  law, 
expounding  the  statute  of  30  Ohas.  2.    If  it  be  true  that  30  Chas.  2, 
ch.  7,  was  in  force  up  to  the  period  of  the  Revolution,  it  could  only 
have  been  so  in  virtue  of  the  statute,  4  and  5  William  and  Mary,  ch. 
24,  which  made  the  same  perpetual.    But  it  is  supposed  that  these 
statutes  are  superseded,  and  rendered  entirely  unnecessary  by  our 
testamentary  laws.    But  a  careful  examination  of  them  brought  us 
to  a  dififerent  conclusion.    Unless  the  plaintiff  can  obtain  his  remedy 
in  the  manner  he  has  sought  it,  insuperable  difficulties  will  be  op- 
pased  to  his  recovery  by  any  other  course.    We  speak  now  on  the 
supposition,  that  there  has  been  an  actual,  and  not  a  mere  technical 
devastavit  of  the  goods.    If  the  action  thus  conceived  cannot  be  sup- 
ported, the  present  creditor  could  only  look  to  the  administrator  de 
bonis  non^  on  the  estate  of  the  first  t-estator,  and  we  think  there 
could  be  no  recovery  against  him,  unless  such  administrator  had 
other  goods  than  those  wasted.    The  Act  of  1798,  ch.  101,  snb-ch. 
14,  sec.  2,  makes  it  the  duty  of  administrators  de  bonis  nonj  to  ad- 
minister all  things  in  that  Act  described  as  assets,  not  converted 
into  money,  and  not  distributed  or  delivered,  or  retained  under  the 
Court's  direction.    In  the  passage  of  this  law,  it  is  clear  that  the 
Legislature  did  not  mean  to  make  anything  the  subject  of  adminis- 
tration in  the  hands  of  the  administrator  de  bonis  non,  which  did  not 
exist  in  specie.    If  property  had  been  converted  into  money,  such 
money  was  not  the  subject  of  administration,'but  the  estate  of  the 
first  executor  or  administrator  was  liable  therefor,  as  for  a  devastavity 
although  such  executor  or  administrator  had  failed  to  deliver  over 
assets  in  his  hands,  yet  the  Legislature  never  contemplated,  if  such 
assets  had  not  at  the  time  of  the  granting  of  the  letters  de  bonis  nan 
any  existence,  but  were  wasted  and  destroyed,  that  they  should  be 
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tbe  subject  of  administration.    They  could  not  in  the  nature  of 
things  be  assets ;  *  damages  for  such  waste  might  have  been  . 

made  assets,  and  power  might  have  been  given  to  such  ad-  ^'^ 
ministration  to  recover  such  damages;  but  such  is  not  the  fact. 
The  Acts  of  Assembly  are  silent  upon  the  subject.  The  Act  of  As- 
sembly of  1820,  ch.  174,  sec.  3,  extends  only  to  bonds,  notes,  accounts 
and  evidences  of  debts,  which  the  deceased  executor  or  administra- 
tor may  have  taken,  received  or  had  as  executor  or  administrator^ 
and  to  money  in  his  hands,  and  gives  power  to  the  administrator  de 
bonis  noHj  to  recover  the  same  by  an  action  on  the  bond.  Had  this 
Act  given  a  similar  remedy  in  cases  of  all  personal  property  which 
had  ever  come  to  the  hands  of  the  first  executor,  there  would  have 
been  no  ground  to  sustain  this  action,  for  the  remed}'  in  such  a  state 
of  the  law  would  have  to  be  sought  through  the  administrator^ 
bonis  noHj  and  through  him  only ;  but  where  property,  which  has  not 
been  converted  into  money,  and  ibr  which  no  evidence  of  debt  has 
been  taken,  but  has  been  wasted  and  destroyed,  to  creditors  situated 
like  the  present  plaintiff,  there  is  no  remedy,  but  by  a  resort  to  the 
estate  of  the  delinquent  executor  or  administrator.  If  indeed  that 
be  deficient,  or  such  estate  is  apparently  insolvent,  such  creditor 
may  ultimately  have  recourse  to  the  testamentary  or  administration 
bond.  The  judgment  is  reversed  and  judgment  rendered  for  the 
plaintiff  on  the  demurrer.  Judgment  reversed. 


BiGHHOND  AND  RICHMOND  VS.  De  Youno.— December,  1830. 

It  has  long  been  the  established  practice  of  our  Ck>urts,  upon  the  production^ 
of  a  release  of  the  principal  under  tbe  insolvent  laws  of  another  State^ 
by  the  special  bail,  to  enter  an  exoneretur  of  the  bail. 

Appeal  from  Baltimore  County  Court.  This  was  a  scire  facias 
against  Meichel  De  Young  as  special  bail  of  C.  E.  Chevalier.  The 
writ  issued  on  the  2d  •  August,  1828.  At  September  Term, 
1826,  of  Baltimore  County  Court,  the  defendant  had  become  ^^ 
the  bail  of  Chevalier,  against  whom  the  present  plaintiffs  obtained 
judgment  at  September  Term,  1827.  The  declaration  in  the  original 
action,  counted  upon  a  promissory  note  of  Chevalier,  bearing  date  at 
Philadelphia,  the  17th  November,  1825,  for  $449.87,  payable  six 
months  after  date  to  the  plaintiffs.  And  also  contained  the  common 
counts. 

By  the  29th  rule  of  Baltimore  County  Court,  the  principal  may  be 
surrendered  in  discharge  of  his  bail,  upon  payment  of  costs  at  any 
time  during  the  sitting  of  the  Court,  to  which  the  scire  facias  against 
the  bail  is  returnable,  and  before  the  jury  is  discharged;  but  this 
privilege  shall  not  extend  to  an  adjourned  Court,  when  the  first  scire 
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Jaeias  is  returned  scire  fecij  or  nihil  is  retamed  upon  a  second  scire 
facias. 

The  scire  facias  was  retamed  at  September  Term,  1828,  ^'  made 
known,"  whereupon  the  defendant,  before  the  jury  for  that  term 
was  discharged,  appeared  and  moved  the  Court,  to  exonerate  him  as 
the  bail  of  Chevalier,  because  he,  Chevalier,  had  been  discharged 
under  the  insolvent  laws  of  Pennsylvania. 

It  was  admitted  that  the  plaintiffs  at  the  time  when  the  contract 
upon  which  the  judgment  was  obtained,  were,  and  ever  since  have 
been,  citizens  or  residents  of  the  State  of  Ehode  Island,  and  that 
Chevalier  was  a  citizen  or  resident  of  Penns^ivania.  On  the  15th 
October,  1827,  Chevalier  obtained  his  discharge  from  the  Court  of 
Common  Pleas  of  Philadelphia,  which  ordered  ^Hhat  the  said  peti- 
tioner. Chevalier,  shall  not  at  any  time  hereafter  be  liable  to  impris- 
onment, by  reason  of  any  judgment  or  decree  obtained  for  payment 
of  money  only,  or  for  any  debt,  damage,  cost,  sum  or  sums  of 
money,  contracted,  occurred,  occasioned,  owing,  or  becoming  due 
before  the  time  of  such  assignment."  The  law  under  which  this 
discharge  was  granted,  existed  prior  to  the  making  of  the  original 
contract,  and  it  was  also  agreed,  that  the  facts  and  circumstances 
*  of  the  case  might  be  considered  as  if  pleaded  to  the  scire 
^^  facias  ;  that  no  objection  should  be  taken  to  the  motion  upon 
the  ground  of  form.  The  County  Court  [Abgheb,  J.]  adjudged  that 
the  defendant,  De  Young,  should  be  exonerated  and  discharged  from 
his  bail  aforesaid.    Upon  which  the  plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 
Dorset,  JJ. 
Binkley,  for  the  appellant.    E.  N.  Martiftj  for  the  appellee. 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  We  think 
the  special  bail  in  this  case  was  properly  exonerated  by  Baltimore 
County  Court. 

As  far  as  we  have  been  able  to  trace  the  subject,  it  appears  to  us, 
to  have  been  long  the  practice  of  the  Courts  of  this  State,  to  dis- 
charge a  special  bail,  on  the  production  of  evidence  of  the  release  of 
his  principal,  under  the  insolvent  laws  of  another  State.  It  was 
done 'by  the  late  General  Court,  and  is  done,  as  far  as  we  can  ascer- 
tain, by  the  County  Courts  in  the  several  judicial  districts,  in  cases 
similar  to  this ;  and  seeing  nothing  opposed  to  it,  in  the  Constitution 
of  the  United  States,  we  are  not  disposed  at  this  late  day,  to  shake 
a  practice  so  well,  and  as  we  think  properly  established.  The  judg- 
ment of  the  County  Court,  is  therefore  affirmed,  with  costs. 

Jiidgment  affirmed. 
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fi£0B6E  Blizzard,  Adm'r  of  Geobge  P.  Mebbtman  vs.  Jacobs, 
Adm'r  of  John  Jacobs. — December,  1830. 

*nie  object  of  the  Aot  of  1825,  ch.  167,  throughout,  is  to  prevent  an  accumu- 
lation of  costs,  (a) 

M.  and  J.  gave  their  joint  and  several  single  bill,  upon  which  an  action  was 
brought  against  the  administrator  of  J.  The  defendant  moved  the  Court 
for  *  a  non-suit  under  the  Act  of  1825,  ch.  167,  suggesting,  that  ^,y 
M.  was  alive,  and  within  the  county  at  the  institution  of  the  suit.  ^  * 
The  County  Court  decided  that  a  motion  was  a  proper  mode  of  bringing 
the  question  before  the  Court,  and  awarded  a  non-suit.  Held,  upon 
appeal,  that  the  Act'of  Assembly  had  no  application  to  the  case. 

Where  two  obligors  united  in  a  bond,  and  one  of  them  is  dead,  the  1st  sec- 
tion of  the  Aot  of  1825,  ch.  67,  does  not  prohibit  separate  actions  against 
the  survivor,  and  the  representative  of  the  deceased;  nor  does  it  apply 
where  only  one  suit  has  been  brought,  although  all  the  obligors  are  alive, 
and  reside  in  the  same  county,  (h) 

Where  the  obligors  are  all  alive  and  reside  in  the  same  county,  and  the  obli- 
gee elects  to  sue  one  of  them  only,  he  cannot  bring  another  suit  after- 
wards against  the  others,  without  being  subject  to  a  non*8uit. 

Ihe  office  of  the  2d  section.of  the  Act  of  1825,  ch.  167,  is  to  provide  for  the 
case  of  the  death  of  one  or  more  joint  and  several  obligors,  where  the 
judgments  being  different,  the  surviving  obligor  or  obligors  cannot  be 
united  in  the  same  action  with  the  representative  of  the  deceased  obli- 
gor or  obligors.  There  the  creditor  at  his  election  may  have  one  or  two 
suits,  one  against  the  survivor,  and  another  against  the  representative. 
Tet  if  there  be  more  than  one  survivor  living  in  the  same  county,  he  is 
as  to  them,  restrained  to  one  suit. 

Where  obligors  live  in  different  counties,  the  creditor  may  sue  on  both,  or 
either,  at  his  election.  He  is  however  restricted,  as  to  original  parties 
to  his  bond,  to  one  suit  in  each  county. 

Appeal  from  Baltimore  Coanty  Court.  This  was  an  action  of 
debt,  brought  on  the  15th  September,  1826,  by  the  appellant,  against 
the  appellee,  on  the  following  single  bill : 

''Twelve  months  after  date,  we  or  either  of  us,  do  promise  to  pay 
or  cause  to  be  paid  unto  Gteorge  P.  Merryman,  his  heirs  or  assigns, 
the  JQst  sum  of  9400,  it  being  for  value  received  of  him.  Witness 
oar  hands  and  seals,  the  25th  June,  1808. 

Mastigo  Mebstman,  [seal. 
John  Jacobs,  [seal. 

The  writ  was  returnable  to  September  Term,  1826,  at  which  term, 
the  defendant  appeared  and  laid  a  rule  on  the  plaintiff  to  declare. 


>7 


(a)  See  Rev.  Code,  Art.  64,  sec.  52. 

(h)  Cited  in  Cruzen  vs.  McKcdg,  57  Md.  461.  The  Act  of  1825,  c.  67,  sec.  1, 
incorporated  in  Rev.  Code,  Art.  64,  s.  52,  does  not  apply  to  actions  on  cove- 
nants. Ibid.  The  non- joinder  of  defendants  must  generally  be  taken  ad- 
^uitage  of  by  plea  in  abatement.    Braum  vs.  Warram^  8  H.  &  J.  444,  note  (b). 
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Dnring  that  term,  the  plaintiff  filed  his  declaration,  and  the  single 
bill  aforesaid ;  and  at  March  Term,  1827,  laid  a  rule  on  the  defendant 
to  plead.  The  caase  was  continued  to  September,  1827,  at  which 
^  term  the  *  defendant  moved  the  Court  to  non  pros,  the  action, 
^^  upon  the  ground  that  the  obligation  on  which  the  suit  was 
founded,  was  executed  by  the  defendant's  intestate,  in  his  life-time, 
together  with  a  certain  Martico  Merryman.  That  Merryman  sur- 
vived the  intestate,  is  still  living,  and  now  resides  in  Baltimore 
County,  and)  that  no  suit  or  other  proceeding  was  ever  instituted 
against  Merryman,  upon  the  obligation  aforesaid.  This  motion  was 
accompanied  by  the  defendant's  affidavit  to  the  facts.  At  the  suc- 
ceeding term,  (March,  1828,)  the  County  Court  [Hanson  and  Kell, 
A.  J.]  decided : 

1.  That  the  truth  of  the  facts  upon  which  the  motion  was  grounded, 
might  be  inquired  into  by  the  Court,  without  the  intervention  of  a 

jury- 

2.  That  the  evidence  then  offered,  established  the  facts  of  the 

motion. 

3.  That  under  the  Act  of  1825,  ch.  167,  the  action  must  be  non 
prossed. 

The  plaintiff  excepted  to  this  judgment  of  the  Court,  upon  the  fol- 
lowing grounds : 

1.  Because  the  plaintiff  ought  to  have  pleaded  the  matters  stated 
in  the  motion  and  evidence,  and  thus  given  the  defendant  the  oppor- 
tunity of  trying  the  truth  of  the  facts  before  a  jury,  or  of  replying 
thereto,  and  avoiding  the  effect  of  those  facts  by  replication. 

2.  Because  the  motion  was  made  too  late,  and  should  have  been 
made  at  the  appearance  term,  and  before  the  rule  to  plead  was  laid. 

3.  That  it  was  a  motion  in  abatement  upon  merely  technical 
grounds. 

4.  Because  this  action  was  not  in  opposition  to  the  provisions  of 
the  Act  of  1825,  which  gives  no  authority  to  dismiss  the  action  when 
only  one  suit  has  been  brought. 

The  judgment  of  the  County  Court  being  for  the  defendant,  the 
plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
and  Stephen,  JJ. 

Owynny  for  the  appellant,  contended,  that  the  judgment  of  the 
County  Court  should  be  reversed  for  the  reasons  urged  before  the 
County  Court.  1  Chitty^s  Plead.  215;  United  States  vs.  Fisher,  2 
Cranch,  386,  390 ;  Tlie  Mayor j  i&c.  vs.  Moore,  6  H.  dt  J.  381 ;  Few  vs. 
Marsteller,  2  Cranch,  24 ;  Hall  vs.  Jacobs,  4:  JB.  i&  J.  245. 

J.  Scott,  and  R.  N.  Martin,  for  the  appellee,  cited  Schooner  Pau- 
lina vs.  United  States,  7  Cranch,  52 ;  1  Tidd  Pr.  139 ;  1  Sellon  Pr.  101 ; 
%  H.i&J.  273 ;  1  Tidd,  149 ;  3  East,  155 ;  King  vs.  Borne,  4  Dum.  and 
Fast,  349 ;  1  Kent  Com.  419  to  431 ;  The  People  vs.   Utlca  Insurance 
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Company^  15  Johns.  358;  Sickles  vs.  Sharp^  13  Johns.  497;  A  H.  it 
McH.  165;  Union  Bank  vs.  Eidgely^  1  H.  db  0.  324. 

BucHAKAN,  C.  J.,  delivered  the  opinion  of  the  Court.  This  case 
depends  npon  the  eonstmction  of  the  Act  of  1825,  ch.  167. 

The  SQit  was  brought  on  a  joint  and  several  single  bill  against  the 
administrators  of  one  of  the  obligors,  the  other  obligor  being  alive  at 
the  time ;  and  on  motion,  a  judgment  of  non  pros,  was  rendered,  an 
affidavit  being  filed  in  Court  of  the  fact,  that  the  other  obligor  was 
Hdng,  and  that  no  process  had  been  sued  out  or  served  upon  him. 

•  The  title  of  the  Act  of  1825,  ch.  167,  is,  "an  Act  to  pre- 
vest  the  unnecessary  accumulation  of  costs  in  civil  suits ;''  and  '  '^ 
that  is  the  object  of  the  Act  throughout.  The  first  section  provides, 
that  it  shall  not  be  lawful  to  institute  more  than  one  suit  on  a  joint 
and  several  bond,  penal  or  single  bill,  when  the  persons  executing  the 
same  are  alive,  and  reside  in  the  same  county,  and  that  if  more  than 
oDe  suit  be  instituted  on  any  such  bond,  penal  or  single  bill,  judg- 
ment of  nonpros,  shall  be  entered  against  the  plaintiff  or  plaintiffs, 
in  sach  suits. 

In  this  case,  both  of  the  persons,  executing  the  single  bill  on  which 
the  action  was  brought,  were  not  alive  at  the  time  of  instituting  the 
snit,  and  if  there  had  been  at  the  same  time,  another  action  against 
the  surviving  obligor,  it*  would  not  have  been  within  the  prohibition 
to  institute  more  than  one  suit  on  a  joint  and  several  bond,  penal  or 
single  bill,  when  the  persons  executing  the  same  are  alive.  That 
prohibition  being  confined  to  the  case  of  all  the  obligors  being  alive, 
without  providing  for  the  case  of  one  or  more  being  dead,  and  leav- 
ing to  the  obligor,  besides  his  suit  against  the  survivor  or  survivors, 
the  liberty  to  sue  also  the  representatives  of  the  deceased  obligor  or 
obligors ;  nor  is  it  within  the  provision,  that  if  more  than  one  suit 
he  brought  on  any  such  bond,  &c.  judgment  of  non  pros,  shall  be 
entered,  there  being  but  one  suit.  It  is  clearly  then  wholly  un- 
affected by  the  first  section ;  the  words  such  bond,  &c.  in  the  first 
section,  have  reference  to  the  case  before  mentioned,  of  all  the 
obligors  being  alive.  And  though  in  such  cases,  not  more  than  one 
snit  is  permitted  to  be  brought,  yet  no  obligation  is  imposed  upon 
the  obligee  to  sue  all  the  obligors,  (which  by  such  a  multiplication  of 
parties,  might  produce  an  unnecessary  accumulation  of  costs,  con- 
trary to  the  intention  of  the  Legislature,)  but  he  may  sue  one  only,  if 
he  pleases.  If,  however,  he  does  so,  it  is  at  his  own  risk,  and  having 
made  bis' election,  he  cannot  afterwards  bring  another  suit  without 
being  subject  to  be  non  suited.  Provision  being  thus  made  by  the 
Ist  sec.  for  preventing  an  *  unnecessary  accumulation  of  costs,  ^ 
where  all  the  obligors  are  alive ;  the  office  of  the  2d  sec.  is  to  '  '^ 
provide  for  the  case  of  the  death  of  one  or  more  joint  and  several 
obligors,  where  the  judgments  being  different,  the  surviving  obligor 
or  obligors  cannot  be  united  in  the  same  suit,  with  the  representatives 
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of  the  deceased  obligor  or  obligors.  The  language  used  is,  ^^  that  if 
either  of  the  said  obligors  shall  be  dead,  then  in  that  case,  it  shall  be 
the  duty  of  such  clerk  to  docket  one  action  against  the  surviving 
obligor  or  obligors,  and  if  requested  so  to  do  by  the  plaintiff  or  plain- 
tiffs, or  by  his,  her,  or  their  attorney,  it  shall  be  the  duty  of  such  clerk 
to  docket  also  an  action  against  the  executors  or  administrators  of 
such  deceased  obligor,  and  to  issue  a  summons,  &c.  and  the  same 
proceedings  shall  be  had,  and  the  same  judgment  entered  thereon, 
as  if  separate  actions  had  been  brought  against  each  and  every 
obligor,  in  such  joint  and  several  bond,  &;c."  The  expressions  used, 
are  not  very  technical,  and  are  somewhat  obscure.  But  looking  to 
the  general  object  of  the  law,  the  saving  of  costs  to  the  parties, 
it  could  not  have  been  the  intention  of  the  Legislature,  to  take 
from  a  creditor  his  right  of  election,  which  might  be  exercised  with 
a  saving  of  costs,  by  bringing  only  one  suit  either  against  the  sur- 
viving obligor  or  the  representatives  of  the  deceased  obligor,  as 
might  be  deemed  most  expedient ;  and  to  compel  him  to  bring  suit; 
whether  he  would  or  not,  against  a  surviving  obligor,  (as  contended 
for  by  the  counsel  for  the  defendant,)  who  might  be  insolvent ;  with 
the  privilege  of  suing  also  at  his  election,  the  representatives  of  the 
deceased,  which  might  produce  a  very  unnecessary  accumulation  of 
costs,  contrary  to  the  intention  of  the  Legislature,  and  operate  injori- 
ously  to  the  creditor  where  the  surviving  o'bligor  is  insolvent,  and 
sometimes  vexatiously  to  the  surviving  obligor,  as  where  he  is  only  a 
security.  We  must  search  then  for  the  intention  of  the  Legislatare, 
which  however  obscurely  expressed,  or  untechnical  the  languid 
used,  where  it  can  be  discovered,  ought  to  be  regarded.  And  keep- 
^^  ing  that  rule  in  view  in  the  construction  of  this  *  Act,  we  think 
'  **  the  meaning  of  it  is,  not  that  the  clerk  must  at  all  events,  if 
one  of  the  obligors  be  dead,  docket  a  suit  against  a  surviving  oblieor 
without  directions,  and  whether  the  obligee  or  his  counsel  wish  or 
not ;  but  that  as  the  surviving  obligor  and  the  representatives  of  the 
deceased  obligor  cannot  be  united  in  the  same  suit,  and  the  obligee 
is  entitled  to  his  remedy  against  both,  if  he  chooses  to  pursue  it,  two 
suits  may  be  brought,  one  against  the  representatives  of  the  deceased 
obligor,  and  the  other  against  the  survivor.  And  where  it  is  said 
that  it  shall  be  the  duty  of  the  clerk  to  docket  one  action  against  the 
surviving  obligor  or  obligors,  the  meaning  is,  that  whether  there  be 
one  or  more  obligors  surviving,  there  shall  be  but  one  action  against 
them,  and  that  the  creditor  shall  not  be  permitted  to  bring  separate 
actions  against  the  several  surviving  obligors,  which  is  not  provided 
against  by  the  first  section,  where  separate  suits  are  only  prohibited 
in  the  case  of  all  the  obligors  being  alive  and  living  in  the  same 
county.  And  this  view  is  strengthened  by  the  circumstance,  that  in 
the  7th  section,  making  provision  for  the  case  of  obligors  residing  in 
different  counties,  which  is  not  provided  for  in  the  1st  section.  Simi- 
lar expressions  are  used  as  to  clerks  docketing  actions.    The  Ian- 
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gaage  of  that  section  is  '<  that  in  case  the  obligors,  &c.  shall  reside 
in  different  counties,  then  and  in  that  case,  it  may  be  lawful  for  the 
clerk  of  the  County  Court  to  docket  one  action,  &c.  against  the 
obligor  or  obligors  in  such  bond,  &c.  who  reside  in  the  same  county, 
and  for  the  clerk  of  another  County  Court,  to  docket  another  action^ 
&c.  against  the  obligor  or  obligors  who  may  reside  in  that  county, 
&€."  The  case  of  obligors  residing  in  different  counties,  or  of  some 
being  dead,  not  being  provided  for  by  the  first  section,  and  the 
bringing  of  more  than  one  suit  in  such  a  case  not  being  prohibited, 
the  creditor  could  as  before  the  passing  of  the  Act,  have  brought 
suits  in  different  counties,  or  where  some  were  dead,  against  the  sur- 
vivors, and  also  against  the  representatives  of  the  deceased  obligors, 
without  the  aid  of  the  2nd  section ;  and  as  it  could  not  have  been  the 
*  intention  of  the  Legislature  to  drive  an  obligee  to  an  unneces-  ^. 
sary  accumulation  of  costs,  by  compelling  him  to  bring  a  use-  '^ 
less  suit  against  an  insolvent  obligor,  and  thus  obliging  him  to  sue 
also  the  representatives  of  the  deceased  obligor,  or  by  compelling  him 
to  sue  a  surviving  obligor  who  was  only  a  security  in  the  bond,  &c. 
whether  he  wishes  to  do  so  or  not ;  but  rather  to  prevent  a  useless 
accumulation  of  costs,  by  restraining  him  from  bringing  more  suits 
than  the  nature  of  the  case  may  absolutely  require.  The  2nd  section 
mnst  be  understood  as  providing  only  against  more  suits  than  one^ 
being  brought  against  the  surviving  obligors,  where  there  may  be 
more  than  one;  and  the  7th  section  as  providing  against  more  suita 
than  one,  being  brought  in  any  county  in  which  the  obligors  may 
reside.  When  they  reside  in  different  counties,  no  matter  how  many 
may  reside  in  either  county,  the  obligee  is  not  required  to  bring  suit 
in  every  county  in  which  the  obligors  may  reside,  but  may,  it*  he 
chooses,  bring  one  suit  only,  against  such  of  the  obligors  as  may 
reside  in  the  same  county,  although  there  should  be  others  residing 
in  a  different  county.  The  provisions  of  the  7th  section  cannot  be 
misunderstood,  and  the  object  of  both  is  an  unnecessary  multiplica- 
tion of  suits,  and  the  consequent  accumulation  of  costs  in  the  two 
cases  not  provided  for  by  the  1st  section.  The  one  where  some  of 
the  obligors  are  dead,  and  the  other  where  they  reside  in  different 
eonnties.  We  therefore  think  that  the  judgment  of  non  suit  ought 
not  to  have  been  rendered. 

Jtidgment  reversed^  and  procedendo  awarded. 


*  State,  use  of  the  Justices  of  the  Levy  Couet  of  Bal- 

TiMOBE  County  m.  John  H.  Doesey  et  a?.— Decem-      •  ^ 
her,  1830. 

The  Levy  Court  of  Baltimore  County,  having  omitted  to  make  the  levy  for 
the  year  1823,  between  the  let  of  March  and  Slst  of  December  of  that 
year,  as  they  were  bound  to  do  by  the  Act  of  1817,  ch.  22,  were  author* 
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ized  by  the  Act  of  1828,  ch.  23,  to  ^'make  and  oloae  the  levy  for  the  year 
1823,  on  or  before  the  Ist  of  March,  1824.^'  Held,  that  as  the  collectors 
of  the  levy  were  not  to  be  appointed  before  the  assessment  was  made, 
the  Act  of  1828  carried  with  it  an  extension  of  the  time  for  appointing 
those  officers;  or  if  it  did  not,  their  appointment  under  the  Act  of  1817 
wa3  not  restricted,  as  the  laying  of  the  levy  was,  to  the  81st  December 
of  the  year  for  which  the  tax  was  levied,  (a) 

The  Levy  Ck)urt  being  a  corporation,  had  power  to  accept  and  approve  the 
bond  of  a  collector  appointed  to  collect  the  levy,  authorized  by  the  Act 
of  1828,  though  not  executed  and  filed  with  them  until  the  2d  of  March, 

1824. 

When  a  suit  is  brought  on  a  private  bond,  &c.  for  the  use  of  an  individual, 
such  person  is  not  the  legal  plaintiff.  The  use  is  only  entered  for  the 
protection  of  his  equitable  interest.  If  the  c.  g.  tz.  dies  pending  the  suit, 
his  death  is  not  the  subject  of  a  plea;  nor  is  there  for  the  purposes  of 
the  suit,  any  necessity  for  suggesting  his  death.  The  suit  goes  on  as  if 
he  was  still  living  or  the  use  had  never  been  entered.  There  is  no  reason 
why  in  the  case  of  a  public  bond,  with  the  privilege  secured  to  any  per- 
son interested  to  bring  suit  upon  it,  there  should  be  any  difference,  {b) 


(a)  Cf.  EUicctt  vs.  Levy  Court,  1  H.  &  J.  220;  State  vs.  Merryman,  7  H.  & 
J.  64. 

(b)  Approved  in  Fridge  vs.  State,  post,  m.  p.  116;  Wallis  vs.  Ddey,  7  Md. 
250;  Logan  vs.  State,  89  Md.  188;  Dashiett  vs.  Baltimore,  45  Md.  620;  LeStrange 
vs.  State,  58  Md.  46.  Cited  in  State  vs.  Norwood,  12  Md.  194.  Gf.  Oreen  vs. 
Johnson,  post,  m.  p.  889.  In  Logan  vs.  States,  it  was  contended  that  the 
death  of  the  equitable  plaintiff  prior  to  the  issuing  of  the  final  writ  in  a 
suit  on  an  official  bond  made  that  writ  invalid.  The  Court  said  that  the 
true  character  of  such  actions  was  well  stated  in  the  case  in  the  text,  and, 
after  quoting  from  the  opinion  in  that  case,  added  that  although  there  the 
defendants  had  been  summoned  and  the  question  was  whether  the  suit  had 
abated,  this  circumstance  did  not  render  the  reasoning  of  the  Court  inappli- 
cable. '^The  decision  that  there  is  no  necessity  for  the  purposes  of  the  suit 
to  enter  the  use,  and,  if  entered,  that  it  matters  not  to  the  defendant  how 
it  may  vary  or  change  as  to  the  person  asserting  the  same  right,  and  the 
reasons  on  which  it  is  based,  apply  to  the  case  before  us.  We  regard  it  as  a 
plain  deteimination  that  the  entry  of  the  use  or  the  endorsement  of  the 
name  of  cestui  que  use  on  the  writ,  is  not  essential  to  its  validity,  and  does 
not  affect  the  commencement  or  continuance  of  the  action. "  In  DashieU  va. 
Baltimore,  the  Court  said:  *' In  considering  the  naked  question  whether  or 
not  the  action  lies,  we  can  look  only  to  the  right  of  the  legal  plaintiff  to 
maintain  it.  If  the  right  of  action  is  in  him,  it  is  wholly  immaterial  for 
whose  use  it  may  be  brought,  or  who  may  be  equitably  entitled  to  the  fruits 
of  the  judgment;  for  with  that  the  party  sued  has  no  concern.  If  the 
equitable  plaintiff  dies  pending  the  suit,  it  does  not  abate,  and  his  death  is 
not  the  subject  of  a  plea  in  abatement  puis  darrein  continuance,  nor  is  there 
any  necessity  for  suggesting  his  death  and  bringing  in  his  representatives. 
The  suit  goes  on  as  if  he  were  still  living,  or  the  use  had  never  been  entered. 
The  judgment  is  entered  in  the  name  of  the  legal  plaintiff  and  it  is  nothing 
to  the  defendant  who  may  be  entitled  to  the  equitable  interest.'*  When  the 
cestui  que  use  in  an  action  in  the  name  of  the  State  is  a  feme  covert,  it  is  not 
necessary  that  the  name  of  her  husband  should  be  used  as  next  friend.  Le 
Strange  vs.  State,  supra.  See  Rev.  Code,  Art.  57,  sec.  26;  Art.  63,  sec.  8; 
Art.  64,  sec.  44,  amended  by  Act  of  1880,  c.  161. 
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So  where  a  Levy  Court  was  abolished  pending  a  suit  brought  in  the  name  of 
the  State,  for  the  use  of  such  Levy  Court,  against  the  obligors  in  a  col- 
lector's bond^  it  was  held,  that  a  plea  in  abatement  puis  darrein  continue 
once,  that  the  Levy  Court  had  been  extinguished,  was  no  objection  to 
the  further  prosecution  of  the  action. 

In  an  action  of  debt  on  a  bond  with  a  collateral  condition,  where  the  defend- 
ant has  pleaded  general  performance,  and  the  plaintiff  replied  assigning 
a  breach  of  the  condition,  it  is  a  departure  for  the  defendant  to  allege 
in  his  rejoinder,  matter  which  shows  the  bond  never  had  any  legal  exist- 
ence. 

It  is  a  sufficient  breach  of  the  condition  of  a  collector's  bond,  taken  in  pur- 
suance of  the  Acts  of  1794,  ch.  53,  and  1817,  ch.  142,  that  the  collector 
did  not  finish  and  complete  the  collections  of  the  assessment  or  rate 
imposed,  &c.  placed  in  his  hands  and  accepted  by  him  for  collection, 
within  one  year  and  six  months  after  the  delivery  to  him  of  the  copy 
of  the  account  of  assessment,  and  list  of  taxables  required  to  be  de- 
livered to  each  collector. 

The  design  of  the  Act  of  1815,  ch.  178,  allowing  to  collectors,  one  year  after 
the  expiration  of  the  time  for  which  they  are  appointed,  to  collect  bal- 
ances due  them,  was  only  to  give  them  further  time  for  their  own  bene- 
fit, to  *  collect  what  they  had  neglected  to  collect  in  due  time,  in  ^^ 
the  same  manner  in  which  they  might  have  made  the  collections,  "  ^ 
within  the  time  prescribed. 

Cross-Appeals  from  Baltimore  County  Court.  This  was  an  ac- 
tion of  debt  brought  in  the  name  of  the  State  of  Maryland,  for  the 
nae  of  the  Justices  of  the  Levy  Court  of  Baltimore  County,  on  the 
Uth  of  March,  1^26,  against  the  appellees,  John  H.  Dorsey,  Nicholas 
Dorsey,  Frederick  Grapevine,  and  Leonard  Ponder,  on  a  bond  to  the 
State  of  Maryland,  dated  and  approved  on  the  2d  of  March,  1824,  in 
the  iienalty  of  $15,499,  with  the  following  condition  :  "  Whereas  the 
said  John  H.  Dorsey  hath  been  appointed  by  the  Justices  of  the 
Levy  Court  for  Baltimore  County,  one  of  the  collectors  of  the  county 
tax  for  the  City  of  Baltimore,  for  the  year  1823,  within  the  9th,  lOtb, 
11th  and  12th  wards  of  the  said  city ;  the  condition  of  the  above 
obligation  is  such,  that  if  the  above  bound  John  H.  Dorsey,  shall 
faithfully  discharge  his  duties  a«  such  collector  for  the  9th,  10th,  11th 
and  12th  wards  witbin  the  said  city,  then  the  above  obligation  to  be 
void,  else  be  and  remain  in  full  force,  &c." 

The  defendants  pleaded,  1st,  general  performance. 

2d.  That  the  said  State,  its,  &c.  because  they  say,  that  the  Jus- 
tices of  the  Levy  Court  of  Baltimore  County  did  not,  at  any  time 
daring  the  year  1823,  appoint  the  said  John  H.  Dorsey,  collector  of 
the  tax  mentioned  in  the  condition  of  the  said  writing  obligatory ; 
and  the  said  defendants  further  say,  that  on  the  19th  day  of  Febru- 
ary, in  the  year  1824,  the  following  order  was  passed  by  the  Justices 
of  the  Levy  Court  of  Baltimore  County :  "  We,  the  subscribers.  Jus- 
tices of  the  Levy  Court  for  Baltimore  County,  have  this  day  assessed 
and  taxed  the  assessable  property  of  the  City  and  County  of  Balti- 
more for  the  year  1823,  and  apportioned  the  same  agreeably  to  the 
4  Sa.sgj. 
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aibregoiug  levy  list ;  and  for  the  collection  of  the  same,  have  ap- 
pointed the  following  persons,  viz.  for  the  lat«  first  election  district 
of  the  said  county,  now  called  collection  district  number  one,  we  have 
lyiy      *  ap|K)inted,  &c.;  and  for  the  City  of  Baltimore,  we  have  ap- 

•  •  pointed  the  ibllowing  persons,  viz :  For  the  first,  &c.  and  for 
the  ninth,  tenth,  eleventh  and  twelfth  wards  of  the  said  city,  we 
have  appointed  John  H.  Dorsey.  And  the  said  several  collectors,  on 
entering  into  bond,  according  to  the  Act  of  Assembly,  are  hereby 
authorized  and  empowered  to  collect  and  receive  from  the  owners  of 
property  assessed  in  the  aforesaid  districts  and  wards,  the  following 
rate  or  assessment,  that  is  to  say,  on  all  the  property  assessed  in  the 
aibrementioned  several  districts  in  the  said  county,  the  rate  or  sum 
of  one  dollar  and  ten  cents  on  ever}-  hundred  dollars,  so  ^s  aforesaid 
assessed;  and  on  all  property  assessed  in  the  aforementioned  wards 
in  the  said  city,  the  sum  or  rate  of  sixty-three  cents  on  every  hun- 
dred dollars,  so  as  aforesaid  assessed ;  and  the  said  several  collectors 
are  hereby  authorized  and  required,  if  need  be,  to  execute  therefor, 
and  pay  the  same  over  as  the  Justices  of  the  Levy  Court  of  Balti- 
more County  shall,  from  time  to  time  direct.  Given  under  our  bands 
and  seals,  this  19th  day  of  February,  in  the  year  of  our  Lord  1824. " 
And  that,  after  the  passage  of  the  said  order,  and  on  the  second  day 
of  March  next  following,  the  said  writing  obligatory  was  executed 
and  delivered  to  the  said  justices,  and  by  them  then  approved  and 
accepted,  to  wit,  at  the  county  aforesaid ;  and  this  the  said  defen- 
dants are  ready  to  verify.    Wherefore  theypray  judgment. 

3d.  ^^  And  the  said  defendants,  further  defend,  &c.  and  say,  that 
the  said  State,  its,  &c.  because  they  say,  that  since  the  commence- 
ment of  this  present  term;  of  Baltimore  County  Court,  and  prior  to 
filing  this  plea,  the  Justices  of  the  Levy  Court  of  Baltimore  County, 
for  whose  use  the  said  action  of  debt  was  instituted,  ss  a  Court,  have 
cea«ed  to  exist,  and  that  no  successors  have  been  appointed  to  the 
said  Court  hitherto;  and  this  they  are  ready  to  verify,  wherefore 
they  pray  judgment,  if  the  State,  &c." 

4th.  ^^  And  the  said  defendants,  further  defend,  &c.  and  say,  that 
the  said  State,  its,  &c.  because  they  say,  that  after  *  the  com- 

•  ^  mencement  of  this  present  term  of  Baltimore  County  Court, 
and  prior  to  the  time  of  filing  this  plea,  a  body  politic  and  corporate, 
by  the  name  and  style  of  the  commissionei*s  of  Baltimore  County, 
wa«  duly  created  and  established ;  the  several  individuals  comprising 
the  same,  between  the  days  and  times  aforesaid,  having  been  duly 
elected  such  commissioners;  and  having  also  taken  and  subscribed, 
before  a  competent  authority,  the  oath  required  by  law,  of  each  of 
such  commissioners;  and  the  said  defendants  do  further  say,  that 
after  such  election  and  qualification  of  the  several  commissioners  of 
Baltimore  County,  and  prior  to  the  time  of  filing  this  plea,  the  Mayor 
and  City  Council  of  Baltimore  did  duly  and  legally  provide  and  enact, 
that  the  collectors  of  the  aforesaid  county  tax,  of  which  the  said 


STATE  vs.  DORSET.— 3  G.  &  J.  51 

John  H.  Dorsey  was  one,  should  pay  to  the  register  of  the  City  of 
Baltimore,  all  snch  sums  of  money  as  they,  the  said  collectors,  had 
received  from  the  taxes  imposed  by  the  authority  of  the  Levy  Court 
of  Baltimore  County;  and  so  the  said  defendants  say,  that  the  right 
of  action  of  the  said  Justices  of  the  Levy  Court  of  Baltimore  County, 
OD  the  bond  declared  on  in  this  suit,  if  any,  since  the  institution  of 
this  suit,  has  been  extinguished,  and  this,  &c." 

To  the  second,  third  and  fourth  pleas,  the  plaintiff  demurred  gen- 
eraUy,  and  the  defendants  joined  in  demurrer. 

To  the  1st  plea  the  State  replied  as  follows;  viz:  that  the  plain- 
tiff ought  not  to  be  barred,  &c.  because  the  said  plaintiff  says,  that 
after  the  making  of  the  said  writing  obligatory,  and  before  the  com- 
nencement  of  this  suit,  to  wit,  on  the  third  day  of  March,  in  the 
year  1824,  at  the  county  aforesaid,  the  Justices  of  the  Levy  Court  of 
Baltimore  County  aforesaid,  directed  and  caused  the  clerk  of  Balti- 
more County  Court,  to  deliver  to,  and  place  in  the  hands  of  the  said 
John  H.  Dorsey,  as  one  of  the  collectors  of  the  county  tax  for  the 
City  of  Baltimore,  for  the  year  1823,  within  the  ninth,  tenth,  eleventh 
and  twelfth  wards  of  the  said  city,  in  the  said  condition  of  the  said 
writing  obligatory  •  mentioned  a  fair  copy  of  the  fair  and  ac-  ^ 
curate  account  kept  by  the  said  clerk  of  the  assessment  or  •  ^ 
rate  imposed  and  levied  by  the  said  Levy  Court,  as  by  law  directed 
aud  authorized,  on  the  assessable  property  within  the  said  wards  of 
the  City  of  Baltimore,  as  a  county  tax  for  the  year  1823,  and  an 
alphabetical  list  of  the  names  of  the  persons  who  then  were  owners 
of  the  said  assessed  property,  in  each  of  the  said  wards,  and  liable 
as  well  as  the  said  property  for  the  payment  of  the  said  assessment 
or  rate,  so  imposed  and  levied  thereon,  with  the  amount  of  each  of 
the  said  person's  assessment  or  proportion  of  the  said  county  tax 
annexed,  to  be  collected,  paid  and  accounted  for,  by  the  said  John 
H.  Dorsey,  as  such  collector  aforesaid,  within  the  time,  and  in  the 
manner  prescribed  by  law;  and  the  said  John  H.  Dorsey,  a^  such  col- 
lector aforesaid,  mentioned  in  the  said  condition  of  the  said  writing 
obligatory,  then  and  there  received  and  accepted  the  said  copy  of 
the  account  of  assessment  and  lists  of  the  persons  and  amounts  as- 
sessed for  collection,  and  to  be  paid  and  accounted  for  as  aforesaid. 
And  the  said  plaintiff  avers,  that  the  whole  amount  of  the  county 
tax  for  the  year  1823,  so  levied  and  imposed  on  the  assessable  prop- 
erty within  the  said  wards  of  the  City  of  Baltimore,  as  si)ecified  in 
the  said  cop3'  of  the  account  of  assessment  and  lists,  so  delivered  to, 
and  accepted  by  the  said  John  H.  Dorsey,  as  such  collector  aforesaid, 
including  the  commission  of  six  per  cent,  allowed  to  him  for  the  col- 
lection thereof,  was  and  is,  a  large  sum  of  money,  to  wit,  the  sum  of 
t7,972.17,  to  wit,  at  the  county  aforesaid.  And  the  said  plaintiff* 
forth^  says,  that  the  said  John  H.  Dorsey,  as  such  collector  afore- 
said, on  and  by  the  said  delivery  to,  and  receipt  by  him,  of  the  said 
copy  of  the  account  of  assessment  and  lists  aforesaid,  so  placed  in 
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his  hands,  and  accepted  by  him  for  collection  as  aforesaid,  was  duly 
and  lawfully  aathorized,  and  it  became  and  was  his  duty,  as  by  law 
prescribed  and  required,  within  twenty  days  thereafter,  to  wit,  at  the 
county  aforesaid,  to  proceed  to  collect  the  said  assessment  or  rate,  to 

^  the  amount  of  the  said  sum  last  •  above  mentioned,  as  s|)eci- 
^^'  fled  in  the  said  copy  of  the  account  of  assessment  and  lists  so 
placed  in  his  hands,  and  by  him  accepted  for  collection,  and  to  finish 
and  complete  the  collections  of  the  same  in  the  several  wards  afore- 
said, within  one  year  and  six  months  after  the  delivery  t-o  and  re- 
ceipt by  him,  of  the  said  copy  of  the  said  assessment  and  lists;  yet 
the  said  John  H.  Dorsey,  regardless  of  his  duty  as  such  collector 
aforesaid,  did  not  finish  and  complete  the  collections  of  the  as8ess- 
ment  or  rate  so  imposed  and  levied  as  a  county  tax  for  the  year  1823, 
on  the  assessable  property  within  the  said  wards  of  the  City  of  Bal- 
timore, and  placed  in  his  hands  and  accepted  by  him  for  collection, 
as  such  collector  aforesaid,  within  one  year  and  six  months  after  the 
delivery  to  and  receipt  by  him,  of  the  said  copy  of  the  account  of 
assessment  and  lists  aforesaid ;  but  wholly  neglected  and  refused, 
although  often  requested,  to  finish  and  complete  the  collections  of 
the  assessments  so  placed  in  his  hands,  and  still  doth  neglect  and  re- 
fuse so  to  do;  and  therefore  the  said  plaintiff  says  that  the  said  John 
H.  Dorsey  hath  not  faithfully  dischartred  his  duties  as  one  of  the  col- 
lectors of  the  county  tax  for  the  City  of  Baltimore,  for  the  year  1823, 
within  the  said  wards  of  the  said  city,  but  therein  hath  wholly  failed 
and  made  default,  contrary,  &c.  and  this,  &ii. 

And  for  assigning  a  further  breach  of  the  condition  of  the  said 
writing  obligratory,  the  plaintiff' says,  that  after  the  making  of  the 
said  writing  obligatory,  and  after  the  delivery  to,  and  receipt  by 
John  H.  Dorsey,  as  such  collector  aforesaid,  of  the  copy  of  the 
amount  of  assessment,  and  list  of  names  and  amount  of  county  tax 
to  be  by  him  collected,  for  the  year  1823,  for  the  ninth,  tenth, 
eleventh  and  twelfth  wards  within  the  City  of  Baltimore,  to  wit^  at 
the  county  aforesaid,  It  became  and  was  by  law  the  duty  of  the  said 
John  H.  Dorsey,  as  such  collector,  to  pay  and  account  for  the  amount 
of  the  sums  so  by  him  to  be  collected,  as  specified  in  the  said  lists, 
in  such  manner  and  at  such  time  as  the  said  Levy  Court  of  Baltimore 
County  should  direct  and  appoint.  'And  the  said  plaintiff 
^*  further  says,  that  the  said  Levy  Court,  afterwards,  to  wit,  on 
the  7th  of  September,  1825,  at,  &c.  did  direct  and  appoint  that  the 
said  John  H.  Dorsey,  should  pay  and  account  for  the  collections  of 
the  assessments  so  placed  in  his  hands  as  aforesaid,  to  the  justices 
of  the  Levy  Court  of  Baltimore  County  aforesaid,  on  or  before  the 
first  Tuesday  in  March  next  thereafter,  to  wit,  &c.  whereof  the  said 
John  H.  Doi-sey  had  notice.  And  the  said  [)laintiff  avers  that  the 
amount  of  the  collections  of  the  assessments  of  the  said  county  tax 
for  the  year  1823,  for  the  said  wards  which  it  was  the  duty  of  the 
said  John  H.  Dorsey,  as  collector  to  have  paid  to  the  Justices  of  the 
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Levy  Court  of  Baltimore  C3ountv,  on  or  before  the  said,  &c.  was  the 
Sam  of  $7,493.84 ;  yet  the  said  John  H.  Dorsey,  regardless  of  his 
duty  as  such  collector,  did  not,  on  or  before  the  said,  &c.  pay  or  ac- 
count tor  the  collections  of  the  said  assessments  so  placed  in  his 
hands,  and  by  him  accepted,  or  any  part  thereof,  to  the  Justices  of 
the  Levy  Court  of  Baltimore  County  aforesaid,  but  the  said  John  H. 
Dorsey,  although  often  requested  by  the  said  Levy  Court,  to  wit,  &c. 
hath  always  hitherto  refused,  and  still  dotli  refuse,  to  pay  or  account 
for  the  same,  or  any  part  thereof;  and  so  the  said  plaintiif  says  that 
the  said  John  H.  Dorsey  hath  not  faithfully  discharged  his  duties  as 
one,  &c. 

To  these  breaches  the  defendants  rejoined  as  follows :  that  as  to 

the  first  breach  assigned  by  the  said  State  in  its  replicatiou,  they 

say  that  the  said  State,  its  action,  &c.  because  they  say  th»t  the 

Justices  of  the  Levy  Court  of  Baltimore  County  did  not  at  any  time 

duriug  the  year  1823,  appoint  the  said  John  H.  Dorsey  collector  of 

the  tax  mentioned  in  the  condition  of  the  said  writing  obligatory. 

Aud  the  defendants  further  say,  that  on  the  19th  day  of  February, 

in  the  year  1824,  the  following  order  was  passed  by  the  Justices  of 

the  Levy  Court  of  Baltimore  County,  (setting  out  the  order  recited 

in  the  2d  plea,)  and  that  after  the  passage  of  the  said  order,  and  on 

the  2d  day  of  March  next  following,  the  said  writing  obligatory  was 

executed  *  and  delivered  to  the  said  Justices,  and  by  them 

then  approved  and  accepted,  to  wit,  at  the  county  aforesaid;      ^^ 

and  this  the  said  defendants  are  ready  to  verify ;  wherefore  they 

pray  judgment,  &c. 

Aud  the  said  defendants,  as  to  the  second  breach  assigned  by  the 
said  plaintiff,  say,  that  the  Justices  of  the  Levy  Court  of  Baltimore 
€k)nnty,  did  not  direct  and  appoint  that  the  said  John  H.  Dorsey,  as 
collector  aforesaid,  should  pay  and  account  for  the  collections  and 
assessments  placed  in  his  hands,  to  the  Justices  of  the  said  Levy 
Court,  on  or  before  the  first  Tuesday  in  March,  1826,  and  that  he  the 
said  John  H.  Dorsey  had  not  notice  of  any  such  direction  and  ap- 
pointment; and  of  this  the  said  defendants  put  themselves  upon 
the  country. 

To  the  defendants'  rejoinder  to  the  plaintiff's  first  breach,  the 
plaintiff  demurred  generally,  and  the  defendant  joined  in  demurrer. 
An  issue  was  joined  upon  the  rejoinder  to  the  second  breach  assigned 
by  the  plaintiff'. 

The  County  Court  [Hanson,  A.  J.]  sustained  the  demurrers  to 
the  defendants'  3d  and  4th  pleas,  and  also  the  demurrer  to  the  de- 
fendants' rejoinder  to  the  first  breach,  assigned  in  the  replication  of 
the  plaintiff'  to  the  defendants'  first  plea ;  but  overruled  the  demurrer 
to  the  second  plea,  and  gave  final  judgment  for  the  defendants, 
whereupon  both  parties  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eable, 
Mabtin,  Stephen,  and  Doesey,  JJ. 
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The  following  Acta  of  Assembly  are  referred  to  in  this  cause. 

1794,  ch.  53,  enacts,  that  the  Justices  of  the  Levy  Courts,  in  their 
respective  counties,  '^  are  authorized  and  required  on  some  day,  be- 
tween the  1st  March,  and  the  1st  October,  annually,  to  meet  at,  &c. 
to  adjust  the  ordinary  and  necessary  expenses  of  their  several  coun- 
ties; to  impose  an  assessment  or  rate  on  all  property  within  their 
county,  sufficient  •to  defray  such  county  charge;  and  the 
^^  said  justices  shall  apportion  such  assessment  or  rate,  and  shall 
appoint  a  person  or  persons  to  collect  the  same,  and  every  collector, 
before  he  acts  as  such,  shall  give  bond,  payable  to  the  State,  such  as 
the  said  justices  shall  approve  of,  in  double  the  sum  to  be  collected, 
with  condition,"  &c. 

1817,  ch.  22,  after  a  preamble,  stating  that  doubts  are  entertained 
of  the  validity  of  some  of  the  Acts  of  the  Court,  because  of  their  not 
being  done  within  the  time  directed,  sec.  1,  enacts,  ''  that  the  several 
assessments  and  levies  of  the  public  or  county  taxes,  or  charges 
made  and  imposed  by  the  Levy  Court  of  Baltimore  County,  and  the 
several  contracts  or  bonds  made  or  taken  in  relation  to  the  collection, 
or  the  payment  or  expenditure  thereof,  shall  be  held  as  effectual  and 
valid  as  if  the  same  had  been  fully  completed,  made  or  taken,  within 
the  time  prescribed  by  law,  provided  the  same  shall  not  alter  or 
affect  the  legal  defence  of  the  collectors  against  any  claim  or  suit, 
which  has  been,  or  may  be  preferred  against  them,  for  anything 
done  heretofore." 

Sec.  2,  enacts,  that  the  Levy  Court  of  Baltimore  County,  "be, 
and  it  is  hereby  authorized  and  empowered  to  meet  for  the  transac- 
tion of  public  business,  at,  &c.  and  on,  or  at  such  days  and  times  as 
the  said  Court  shall  consider  expedient,  between  the  1st  day  of 
March,  and  the  31st  day  of  December,  in  each  and  every  year  here- 
after, and  may  continue  by  adjournment  or  otherwise,  from  day  to 
day,  or  time  to  time,  until  the  public  business  shall  have  been  com- 
pleted :  Provided  nevertheless,  that  the  levy  for  each  year  shall  be 
completed  within  the  year." 

Sec.  3,  gave  special  power  to  complete  the  levy  for  the  year  1817, 
appoint  a  collector,  finish  all  the  unsettled  business  of  the  county, 
and  take  a  bond  from  the  collector. 

1817,  ch.  142,  sec.  2,  authorized  the  Levy  Court  "to  appoint  as 
many  collectors  for  the  City  of  Baltimore  as  they  may  think  neces- 
sary, who  are  to  give  bond  in  such  penalty  with  such  security  as  the 
said  Court  shall  approve." 

^  •  Sec.  3,  enacts,  "  that  the  said  collectors  shall  each  and 

"*  every  one  of  them  finish  and  complete  the  collections  of  such 
of  the  assessments  as  may  be  placed  in  their  hands,  by  the  time  pre- 
scribed by  law,  or  assigned  by  the  said  Court  for  the  completion  of 
the  same,  and  shall  pay  and  account  for  the  same  in  such  manner^ 
and  at  such  times  as  the  said  Court  shall  direct  or  ap|)oint." 
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1817,  ch.  182,  anthorized  the  Levy  Court  of  Baltimore  County  to 
appoint  as  many  collectors  as  they  deemed  necessary  to  collect  the 
county  tax  for  the  year  1817,  and  declared  that  they  should  give  such 
bonds  as  the  Court  should  prescribe. 

1823,  ch.  32,  enacted,  "  that  the  Levy  Court  of  Baltimore  County 
be,  and  they  are  hereby  authorized  and  empowered  to  make  and 
close  the  levy  of  the  said  county  for  the  year  1823,  on  or  before  the 
l8t  day  of  March,  1824."    Passed  31st  December,  1823. 

WilliamSj  (District  Attorney  of  U.  S.)  and  GwynUj  for  the  appel- 
lant, referred  to  7  H.  iSt  J,  79,  339,  343 ;  2  H.  <fc  J.  45 ;  1  Kent  Com. 
431;  2  Johns.  Big.  217;  11  Johns.  R.  182;  20  lb.  153;  Cox^s  Dig. 
109;  1  Chitty  PI.  326;  5  Com.  Dig.  Plea.  C.  46;  2  Harr.  Eni.  350,  408; 
Acts  of  1823,  c.  32;  1817,  c.  142,  s.  2;  1826,  c.  217 ;  1827,  c.  23 ;  1794, 
c.  53;  1817,  c.  2,  3;  1823,  c.  32. 

QUlf  for  the  appellee,  refen*ed  to  the  same  Acts  of  Assembly  and  to 
Levy  Court  vs.  Merryman^  7  H.  &  J.  88. 

•  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  John 
H.  Dorsey,  one  of  the  defendants,  was  appointed  by  the  Levy  ^^ 
Court  of  Baltimore  County,  on  the  19th  of  February,  1824,  one  of  the 
collectors  of  the  county  tax  for  the  City  of  Baltimore  for  the  year 
1823,  and  on  the  2d  of  March,  1824,  he  gave  his  bond  to  the  State  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  such  collector,  with 
the  other  defendants  as  his  sureties.  Upon  that  bond  this  suit  was 
brought,  to  which  the  defendants  pleaded.  [Here  the  Judge  re- 
ferred to  the  pleadings  and  judgment  of  the  County  Court  as  before 
set  forth,  and  then  said] — The  question  arising  upon  the  demurrer 
to  the  second  plea  is,  whether  the  Levy  Court  of  Baltimore  County, 
had  any  authority  to  appoint  collectors  of  the  tax,  imposed  for  the 
year  1823,  and  to  receive  and  approve  their  bonds,  at  any  time  after 
the  3l8t  of  December  of  that  year.  The  2d  sec.  of  the  Act  of  1817, 
ch.  22,  authorizes  the  Levy  Court  of  Baltimore  County,  to  meet  for 
the  transaction  of  public  business,  at  such  place  in  said  county,  and 
on,  or  at  such  days  and  times,  as  the  said  Court  shall  consider  expe- 
dient, •  between  the  first  day  of  March  and  the  31st  day  of 
December,  in  each  and  every  year  thereafter,  and  to  continue  ^*^ 
by  adjournment  or  otherwise,  from  day  to  day,  or  time  to  time, 
until  the  public  business  shall  have  been  completed — with  the  pro- 
viso. "  provided  nevertheless,  that  the  levy  for  each  year  shall  be 
completed  within  the  year."  By  the  2d  sec.  of  another  Act  of  the 
same  year,  ch.  142,  the  Levy  Court  is  directed  to  appoint  a  number 
of  collectors  of  the  tax,  who  are  required  severally  to  give  bond  to 
the  State,  in  such  penalty,  and  with  such  security  as  the  Court  shall 
prescribe  and  approve,  conditioned  for  the  faithful  discharge  of  their 
duties  as  such.  Upon  which  bonds  suits  are  authorized  to  be  brought 
by  the  Levy  Court,  or  any  person  or  persons  interested  therein.  And 
by  the  Act  of  1823,  ch.  32,  authority  is  given  to  the  Levy  Court  of 
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Baltimore  County,  to  make  and  close  the  levy  for  tlie  year  1823,  on 
or  before  the  first  day  of  March,  1824. 

In  the  State,  me  of  Levy  Courts  dec.  vs.  Merryman,  7  H.  dc  J.  79, 
it  was  decided  by  this  Court,  that  under  the  Act  of  1794,  eh.  10, 
authorizing  the  Justices  of  the  Levy  Courts  of  the  several  counties 
in  the  State,  ^Ho  adjourn  their  respective  Courts  irom  time  to  time, 
for  the  purpose  of  laying  the  levy ;"  and  the  Act  of  the  same  year, 
ch.  53,  requiring  them  ^^  to  meet  on  some  day  between  the  let  of 
March,  and  the  1st  of  October  annually,  to  adjust  the  ordinary  and 
necessary  expenses  of  their  several  counties,  &c.;  and  to  impose  an 
assessment,  &c.  sufficient  to  defray  such  charges,"  and  to  ^^  appoint 
a  person  or  persons,  to  collect  the  same,"  they  had  uo  authority  to 
impose  an  assessment,  after  the  first  of  October,  or  to  adjourn  lie- 
yond  that  time.  And  it  is  perfectly  clear,  that  under  the  proviso 
of  the  2d  sec.  of  the  Act  of  1817,  ch.  22,  the  Levy  Court  of  Baltimore 
County,  could  not  have  imposed  the  assessment  for  the  year  1823, 
after  the  3l8t  of  December  of  that  3'ear,  but  for  the  Act  of  1823,  ch. 
32,  extending  the  time  to  the  1st  of  March,  1824.  It  is  supposed, 
and  the  course  of  the  Legislature  shows  the  understanding  to  have 
^^  been,  that  the  *  Levy  Court,  was  equally  restricted  in  relation 
^^  to  the  appointment  of  collectors.  The  3d  sec.  of  the  Act  of 
1817,  ch.  22,  passed  8th  January,  1818,  makes  provision  for  complet- 
ing the  levy,  and  appointing  a  collector  for  the  year  1817,  and  finishing 
the  unsettled  business  of  Baltimore  County  for  that  year,  which  would 
have  been  unnecessary  in  relation  to  the  collectors,  if  the  Levy  Court 
could  have  appointed  a  collector  after  the  1st  of  October,  1817.  And 
it  is  contended  that  under  the  2d  sec.  of  the  same  Act,  authorizing 
the  Levy  Court  to  meet  on  some  day  between  the  1st  of  March,  and 
31st  December  annually,  for  the  transaction  of  public  business,  they 
were  restiicted  in  the  appointment  of  a  collector  to  some  time  be- 
tween those  periods,  and  that  the  appointment  of  John  H.  Dorsey,  on 
the  19th  of  ^February,  1824,  as  collector  of  the  tax  for  the  year  1823, 
was  illegal  and  void.  But  we  do  not  think  so.  The  collectoi's  are 
required  to  give  bond  in  such  penalty  as  the  Court  shall  prescribe, 
and  as  the  amount  of  the  i)enalty  of  the  bonds  to  be  given,  cannot 
be  ascertained  before  the  assessment  is  made  by  which  it  must  be 
regulated,  it  would  seem  as  if  the  law  looked  to  the  assessment  being 
made,  before  the  appointment  of  the  collectors.  It  may  therefore 
well  be  a  question,  whether  the  Act  of  1823,  ch.  32,  extending  the 
time  of  making  the  levy  for  the  year  1823,  to  the  1st  of  March,  1824, 
would  not  of  itself,  necessarily  have  carried  with  it,  an  extension  of 
the  time  for  appointing  the  collectors;  and  we  are  inclined  to  think 
it  wonld,  for  there  could  be  no  necessity  for  appointing  collectors, 
before  the  assessment  was  made.  But  be  that  as  it  may,  the  2d 
section  of  the  Act  of  1817,  ch.  22,  does  not  itsstrict  the  imwer  of 
appointing  collectors  to  a  time  within  those  limits.  Inconveniences 
had  grown  out  of  the  restriction  l;>efore  existing;  legislation  had 
been  found  necessary  to  make  valid,  appointments  of  collectors,  and 
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other  Acts  of  the  Levy  Court,  not  within  the  time  prescribed,  and 
to  authorize  the  ap[K)intment  of  collectors  after  the  limited  time;  to 
prevent  which  thereafter,  seems  to  have  been  one  of  the  objects  of  the 
2(1  *  section  of  1817,  ch.  22,  which  after  authoiizing  the  Levy 
Court  to  meet  annually,  between  the  1st  of  March  and  the  31st  ^'^ 
of  December,  goes  on  to  say,  ''and  may  continue  by  adjournment  or 
otherwise,  from  day  to  day,  or  time  to  time,  until  the  public  business 
shall  have  been  completed,  provided  nevertheless,  that  the  levy  for 
each  year,  shall  be  completed  within  the  year."  Thus  plainly  indi- 
cating, that  although  the  levy  for  each  year  must  be  completed 
within  the  year,  yet  that  other  parts  of  the  public  business  need 
not  be,  but  for  the  completion  of  which  they  are  permitted  to  ad- 
journ from  day  to  day,  &c.,  beyond  the  end  of  the  year,  if  it  sbould 
be  found  necessary.  The  proviso  obviously  showing,  that  complet- 
ing the  levy,  was  the  only  thing  absolutely  required  to  be  done 
within  the  year.  And  though  it  would  be  unnecessary  to  appoint 
collectors,  if  the  levy  should  not  be  made,  yet  that  furnishes  no 
reason  for  a  different  understanding  of  that  section,  for  the  law 
presumes  that  the  Levy  Court  will  always  do  their  duty,  by  complet- 
ing the  levy  within  the  time  prescribed — and  the  Act  of  December, 
1^,  ch.  32,  provided  against  the  contingency  of  their  being  no  levy 
imposed  for  the  year,  by  extending  the  time  of  imposing  it,  to  the 
Ist  of  March,  1824.  And  the  Levy  Court  being  constituted  a  corpo- 
ration and  body  politic,  there  can  on  no  principle,  be  any  well 
founded  objection  to  the  execution,  and  acceptance  of  the  bond  of 
John  H.  Dorsey,  on  the  2d  of  March,  1824. 

The  suit  being  brought  in  the  of  the  State,  and  entered  for  the 
use  of  the  Levy  Court  of  Baltimore  County,  the  demurrers  to  the 
third  and  fourth  ^pleas,  present  substantially  but  one  and  the  same 
question;  which  is,  whether  the  Levy  Court  of  Baltimore  County, 
having  become  extinct,  and  another  body  politic,  and  corporate, 
created  in  its  place  siuce  the  bringing  of  the  suit,  the  action  can 
be  sustained  T  When  a  suit  is  brought  on  a  private  bond,  &c.  for 
the  use  of  an  individual,  the  individual  for  whose  use  it  is  entered, 
is  not  the  legal  plaintiff;  the  use  is  only  entered  for  the  protection 
of  his  equitable  interest,  and  if  he  dies  pending  the  suit,  his  ^ 
•  death  is  not  the  subject  of  a  plea,  nor  is  there  for  the  pur-  ^•^ 
poses  of  the  suit,  any  necessity  for  suggesting  his  death,  but  the  suit 
goes  on,  as  if  he  was  still  living,  or  the  use  had  never  been  entered. 
The  judgment  is  rendered  in  the  name  of  the  nominal,  the  legal 
plaintiff;  and  it  is  nothing  to  the  defendant  who  may  be  entitled  to 
the  equitable  interest.  And  we  can  perceive  no  reason,  why  in  the 
case  of  a  public  bond,  with  the  privilege  secured  to  any  person  into- 
lested  to  bring  suit  upon  it,  there  should  be  any  difference.  In 
either  case,  the  suit  must  be  brought  in  the  name  of  the  obligee. 
In  the  case  of  a  private  bond,  the  individual  obligee  is  the  legal 
plaintiff  for  (he  use  of  the  person  having  the  equitable  interest;  and 
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in  the  case  of  a  bond  to  the  State,  (as  here)  the  State  is  the  legal 
plaintiff;  and  there  is  no  necessity  for  the  purposes  of  the  suit,  to 
enter  the  use,  whether  it  is  brought  for  the  benefit  of  an  individual 
or  a  corporation;  nor  if  entered,  does  it  make  any  difference  to  the 
defendant,  how  it  may  vary  or  change  as  to  the  person  asserting 
the  same  right.  It  does  not  affect  his  defence,  nor  can  any  change 
of  the  use  become  a  fit  subject  of  plea.  The  declaration  or  replica- 
tion, in  case  of  a  bond  with  a  collateral  condition,  as  this  is,  assigns 
the  breach  and  discloses  the  use,  or  for  what  the  suit  is  brought, 
and  the  defendant  being  thus  advised,  sha|)es  his  defence  accord- 
ingly. The  judgment  is  in  the  name  of  the  State,  and  will,  be  for 
the  use  of  whoever  is  entitled  to  the  beneficial  interest.  We  think 
the  third  and  fourth  pleas  therefore  bad,  and  that  they  were  prop- 
erly demurred  to. 

What  has  been  said  in  relation  to  the  second  plea,  applies  equally 
to  the  rejoinder  to  the  first  breach,  assigned  in  the  replication  to  the 
first  plea;  with  the  addition  that  the  rejoinder  being  of  the  matter  of 
the  second  plea,  it  is  clearly  a  departure  from  the  defendant's  first 
plea  of  general  performance.  It  has,  however,  been  contended,  that 
the  failure  by  John  H.  Dorsey,  to  finish  and  complete  the  collections 
of  the  tax  imposed  for  the  year  1823,  within  one  year  and  six  months 
alter  the  delivery  to  him  of  a  copy  of  •  the  account  of  assess- 
^^  ments,  &c.  was  not  alone  a  breach  of  the  condition  of  the 
bond,  and  therefore  that  the  first  breach  assigned  in  the  replication 
is  insufficient,  in  not  also  stating  that  he  did  not  pay  or  account,  &c. 
and  that  we  must  mount  up  to  the  first  fault.  But  we  do  uot  |)er- 
ceive  the  force  of  the  objection.  The  Act  of  1794,  ch.  53,  require^^ 
that  a  collector  shall  proceed  to  collect  the  tax,  &c.  within  six 
months  after  having  received  the  assessment  lists,  &c.;  and  the  3d 
section  of  the  Act  of  1817,  cb.  142,  requires  that  he  ^<  shall  finish  and 
complete  the  collections  by  the  time  prescribed  by  law,  or  assigned 
by  the  Levy  Court  for  the  completion  of  the  same,"  •'  and  shall  pay 
and  account  for  the  same,  in  such  manner  and  at  such  times  as  the 
Court  shall  direct  and  appoint."  Taking  the  two  laws  together 
then,  (and  they  are  parts  of  the  same  system)  a  collector  is  required 
to  finish  and  complete  the  collections  within  six  months  after  having 
received  the  assessment  lists,  &c.  or  by  the  time  assigned  by  the 
Levy  Court  for  the  completion  of  the  same,  and  also  to  pay  an  ac- 
count for  the  same,  in  such  manner  and  at  such  times  as  the  Court 
shall  direct  and  appoint.  Here  then,  are  two  distinct  duties  required 
to  be  performed ;  one  to  finish  and  complete  the  collections  within 
six  months,  &c.  or  by  the  time  assigned  by  the  Levy  Court — and  the 
other  to  pay  and  account  for  the  same,  in  such  manner,  and  at  such 
times  as  the  Court  shall  direct ;  the  neglect  to  perform  either  of 
which,  is  a  violation  of  the  condition  of  the  bond,  for  which  an  action 
will  lie.  And  it  was  not  necessary  to  sustain  this  suit,  to  add  to  the 
failure  by  John  H.  Dorsey  to  finish  and  complete  the  cgllections,  &c. 
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(which  is  the  first  breach  assigned)  a  neglect  to  pay  and  account^ 
&c.  which  is,  of  itself,  a  separate  and  distinct  breach  of  duty.  Here 
the  breach  assigned  is,  that  he  did  not  finish  and  complete  the  col- 
lections within  one  year  and  six  months,  &c.  which  covers  the  whole 
time  prescribed  by  law ;  the  Act  of  1815,  ch.  173,  allowing  to  col- 
lectors one  year  after  the  expiration  of  the  time  for  which  they  are 
appointed,  to  collect  the  balances  that  may  be  due  to  them,  in 
•no  way  relieving  them  from  their  liability  or  their  bonds  for  "^ 
not  finishing  the  collections  within  six  months ;  but  only  giving  them 
for  their  own  benefit  and  security,  the  privilege  of  collecting  what 
they  had  neglected  to  collect  in  due  time,  in  the  same  manner  in 
which  they  migh^  have  made  the  collections  within  the  time  pre- 
scribed, which  otherwise  they  could  not  have  done. 

We  concur  in  opinion  with  the  Court  below,  on  the  demurrers  to 
the  third  and  fourth  pleas,  and  rejoinder  to  the  first  branch  assigned 
in  the  replication ;  but  dissent  from  the  opinion  expressed  on  the 
demurrer  to  the  second  plea. 

Judgment  reversed^  and  procedendo  awarded. 


The  State  vs.  Scharff  et  al. 

In  an  action  upon  a  collector's  bond  given  to  secure  the  collection  of  taxes ^ 
the  collector  cannot  place  his  defence  on  the  non-delivery,  by  the  clerk 
of  the  County  Court,  to  him,  of  the  rate  of  the  assessment  and  list  of 
taxable  inhabitants,  unless  he  states  in  his  plea,  that  he  had  applied  for 
the  rate  and  list  to  the  proper  officer,  and  that  he  either  refused  or  ne- 
glected to  furnish  them.  It  is  the  duty  of  the  clerk  to  deliver  the  lists 
atJiis  office,  where  all  his  official  acts  are  done,  and  the  collector  should 
apply  for  them  there. 

This  was  an  appeal  from  Baltimore  County  Court,  decided  at  June^ 
1829.  It  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen, 
and  Abcheb,  J  J. 

By  Taney^  (Attorney-General,)  and  QUI  for  the  State. 

No  counsel  appeared  for  the  appellee. 

The  opinion  of  the  Court,  deciding  the  above  question,  was  deliv- 
ered by  Abcher,  J. 


•  W.  R.  Glasgow,  Adm'r  of  Browning  vs.  J.  Sands,     06 

Trustee  of  Bailey. — December,  1830. 

I^he  Commissioners  of  insolvent  debtors  for  the  City  and  County  of  Balti- 
more, after  having  appointed  a  permanent  trustee,  and  certified  to  Balti* 
more  County  Court,  that  the  debtor  hath  not  complied  with  the  terms 
and  conditions  of  the  insolvent  laws,  may,  upon  the  neglect  of  such 
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trustee  to  give  bond  within  a  reasonable  tin^e,  appoint  a  new  permanent 
trustee,  (a) 
The  choses  in  action  of  a  deceased  wife,  vest  in  the  trustee  of  her  surviving 
husband,  on  his  application  for  a  discharge  under  the  insolvent  laws, 
although  the  husband  is  reported  against,  and  does  not  obtain  a  final 
release. 

Appeal  from  a  decree  of  the  Orphans'  Court  of  Baltimore  County. 
John  Sands,  as  permanent  trastee  of  George  W.  Bailey,  filed  his 
petition  in  the  Orphans'  Court  of  Baltimore  County,  to  recover  from 
the  appellant  a  sum  of  money  which  he  alleged  was  due  to  Bailey 
prior  to  his  insolvency,  from  Browning's  estate.  The  following  state- 
ment, exhibits  the  whole  case : 

''  It  is  admitted  that  William  E.  Glasgow  was,  on  the  8th  Sep- 
tember, 1826,  appointed  by  the  Orphans'  Court  of  Baltimore  County, 
administrator  d.  h.  n.,  c,  t  a.  of  P.  G.  Browning,  then  deceased ;  that 
on  the  21st  of  September,  1826,  Glasgow,  as  administrator,  settled 
an  account  of  his  administration  by  which  he  was  indebted  to  the 
said  deceased's  estate  the  sum  of  $1,532.82;  that  Mary  Ann  BrowD- 
ing,  daughter  of  said  P.  G.  B.  became  and  was  entitled  under  the 
will  of  her  father,  to  one-sixth  part  of  the  said  balance,  being  the 
sum  of  $255.40^ ;  that  said  M.  A.  B.  was,  after  the  death  of  her 
father,  lawfully  married  to  a  certain  George  W.  Bailey;  that  before 
payment  of  any  part  of  the  said  sum  of  $255.40^,  she  departed  this 
life;  that  after  the  death  of  his  wife  and  before  payment  of  the  said 
sum  of  $255.40^  or  any  part  thereof,  and  on  the  7th  December,  1826, 
G.  W.  B.  then  a  resident  of  the  City  of  Baltimore,  applied  to  the 

^  commissioners  of  insolvent  debtors  in  and  for  the  City  and 
^  •  •  County  of  Baltimore,  for  the  benefit  of  the  insolvent  laws, 
and  obtained  a  personal  discharge,  and  on  the  same  day,  the  said 
John  Sands  was  appointed  by  the  said  commissioners,  provisional 
trustee  of  the  said  G.  W.  R.  and  as  such  gave  bond  with  security; 
that  on  the  15th  January,  1827,  a  certain  Bitson  Browning  was  ap- 
pointed by  the  said  commissioners,  the  permanent  trustee  of  the  said 
G.  W.  B.  but  never  gave  bond  as  such  permanent  trustee,  and  no 
deed  of  assignment  was  executed  by  said  John  Sands  to  said  B.  B.; 
that  on  the  21st  day  of  April,  1827,  the  said  commissioners  made  the 
following  report : — '*  In  the  case  of  G^rge  W.  Bailey,  an  applicant 
for  the  benefit  of  the  insolvent  laws  ot  Maryland,  the  undersigned 
commissioners  of  insolvent  debtors  for  the  City  and  County  of  BjJ- 
more,  in  pursuance  of  the  Act  of  Assembly,  do  report  to  Baltimore 
County  Court,  that  having  diligently  inquired  and  examined  into 
the  nature  and  circumstances  of  the  said  application,  it  appears, 
u|K)n  such  examination,  that  the  said  Bailey  hath  not  complied  with 
the  terms  and  conditions  of  the  said  insolvent  laws,  and  hath  not 


(a)  Cited  in  Glenn  vs.  Karthaus^  4  G.  &  J.  892;  Bond  vs.  Conway^  11  Md. 
516;  State  vs.  Reaney,  18  Md.  239. 
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acted  fairly'  and  bona  fide;  and  the  said  commisHioners  now  return  to 
the  office  of  the  clerk  of  the  said  Court,  there  to  be  recorded,  the 
schedule,  and  all  the  proceedings  which  have  been  had  before  them 
in  the  matter  of  the  said  application.  Given  under  our  hands  this 
21st  April,  1827,  &c." 

It  is  further  admitted,  that  on  the  10th  of  May,  1828,  the  said 
John  Sands,  who  was  recommended  by  a  majority  of  the  creditors 
of  tbe  said  G.  W.  B.  was  api>ointed  by  the  said  commissioners 
the  permanent  trustee  of  the  said  G.  W.  B.,  and  as  such  gave 
bowl,  with  security,  which  security  was  approved  of  by  the  said 
comuiissioners,  and  a  copy  of  which  bond  is  as  follows,  &c.    ^^That 
after  the  application  ta  the  said  commissioners  of  the  said  G.  W.  B., 
and  on  the  14th  February,  1827,  Bailey  executed  and  delivered  a 
release  to  Glasgow,  in  consideration  of  $50,  of  his  claim  in  right  of 
his  wife,  under  her  father's  will.    That  at  the  time  the  said  G.  W. 
B.  signed  the  release,  there  was  written  on  ♦  the  same,  and 
signed  by  William  T.  Browning,  a  memorandum,  guarantee-      "^ 
iog  the  said  Glasgow,  from  any  claim  from  B.  B.  as  trustee  of  Bailey. 
It  is  further  admitted  that  the  release,  together  with  the  memoran- 
dum thereon,  was  delivered  to  W.  K.  G.  on  the  day  it  bears  date, 
and  that  W.  K.  G.  then  knew  that  G.  W.  B.  had  applied  for  the 
benefit  of  the  insolvent  laws,  and  was  informed  by  Bailey  that  he  in- 
tended to  withdraw  his  application,  vvhich  was  in  fact  never  done." 
Upon  the  foregoing  statement  of  facts,  the  parties,  John  Sands  and 
William  R.  Glasgow,  pray  the  opinion  of  the  Orphans'  Court  of  Bal- 
timore County,  as  to  the  right  of  said  W.  R.  G.  to  be  allowed  in  the 
settlement  of  his  second  account  with  the  Orphans'  Court,  the  sum 
of  1255.40^,  as  so  much  money  paid  by  him  to  said  G.  W.  B.,  and  as 
to  the  right  of  said  John  Sands  to  a  decree  or  order,  directing  the 
said  W.  R.  G.  to  pay  over  to  him  the  said  J.  S.  the  sum  of  $255.40^, 
with  interest  from  the  21st  day  of  September,  in  the  year  1826. 
The  Orphans'  Court  thereupon  passed  the  following  decree : 
^'The  Court  having  considered  the  petition,  the  answer  thereto,, 
and  the  statement  of  facts  filed  in  the  cause  by  the  counsel  of  the 
parties,  is  of  the  opinion  that  the  said  William  R.  Glasgow,  as  admin- 
istrator, is  not  entitled  to  a  credit  in  his  administration  account,  for 
tbe  proportion  of  Mary  Ann,  the  daughter  of  the  said  deceased,  and 
who  intermarried  with  George  W.  Bailey,  and  for  which  proportion 
the  said  Glasgow  now  claims  to  be  allowed  the  sum  of  8255.40^,  as 
paid  or  satisfied  to  the  said  George  W.  Bailey ;  the  Court  being  of 
the  opinion,  that  inasmuch  as  it  is  admitted  that  no  part  of  the  same 
was  paid  by  the  said  Glasgow,  before  the  said  Bailey  applied  for  the 
benefit  of  the  insolvent  laws  of  this  State,  and  had  a  trustee  ap- 
pointed, and  that  said  GUisgow  had  information  that  said  Bailey-  had 
thus  applied  for  the  benefit  of  the  insolvent  laws,  that  said  Glasgow 
ought  not  to  have  paid  any  part  of  the  same  to  the  said  Bailey.    It 
is  therefore  on  this  ninth  day  of  February,  1829,  ordered  and  decreed, 
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that  William  B.  Glasgow,  administrator  de  honis  non^  &c.  of  Pere- 
grine G.  Browning,  deceased,  pay  to  John  Sands,  trustee  of  the  said 
George  W.  Bailey,  the  sum  of  $255.40^,  being  his  proportion  of  the 
personal  estate  of  the  said  deceased,  in  right  of  his  wife,  Mary  Ann; 
and  that  he  also  pay  costs." 

From  this  decree  Glasgow  appealed  to  this  Court. 

This  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

DORSEY,  JJ. 

Williamson,  for  the  appellant,  cited  1816,  ch.  221,  sec.  2,  3;  1798, 
ch.  101,  sub.  5,  sec.  8;  Brown  vs.  Brice,  2  H.  cfc  O.  24;  Leadenham 
vs.  NichoUon,  lift.  278;  State  vs.  Krebs,  6  H.  <&  J.  34. 
-  ^^  •  QUI,  for  the  appellee,  cited  Schuyler  vs.  Hoyle,  5  John,  C 
.  *  *•*•  R.  206 ;  Steicart  vs.  Stewart,  7  76.  247 ;  Hurt  vs.  Fisher,  1  H. 
cf?  G^.  96;  2  Madd,  636;  Mitford  vs.  Mitford,  9  Ves.  Jr.  87;  2  Alk. 
544;  Act  of  1819,  ch.  84,  sec.  1,  6;  1805,  ch.  110,  sec.  4. 

Dorset,  J.  delivered  the  opinion  of  the  Court.  By  the  argument 
in  this  case,  two  questions  have  been  presented  for  our  determina- 
tion. First — whether  the  commissioners  of  insolvent  debtors  for  the 
City  and  County  of  Baltimore,  after  having  apiK)inted  a  permanent 
trustee,  and  certified  to  Baltimore  County  Court  that  the  applicant 
hath  not  complied  with  the  terms  and  conditions  of  the  insolvent 
laws,  can,  ui)on  the  neglect  of  such  trustee  to  give  the  requisite  bond 
within  a  reasonable  time,  appoint  a  new  trustee  f  Secondly ;  whether 
a  chose  in  action  of  a  deceased  wife  is  vested  in  the  trustee  of  her 
surviving  husband,  an  insolvent  petitioner  f  By  the  Act  of  1816, 
which  provides  for  the  appointment  of  these  commissioners  of  insol- 
vency, applications  for  the  benefit  of  the  insolvent  laws  were  made 
to  Baltimore  County  Court,  who  referred  them  to  the  commissioners, 
who,  after  proceeding  to  the  appointment,  first,  of  a  provisional,  and 
then  of  a  permanent  trustee,  were  required  to  examine  into  the 
nature  and  circumstances  of  all  such  applications,  and  if,  upon  such 
examination,  it  appeared  that  the  petitioner  had  complied  with  the 
terms  and  conditions  of  the  insolvent  laws,  and  had  acted  fairly  and 
bona  fide,  they  were  to  report  the  same  to  Baltimore  County  Court, 
^^and  return  the  schedule  and  all  proceediugs  which  may  have  been 
had  before  them,  to  the  office  of  the  clerk  of  Baltimore  County  Court, 
there  to  be  recorded."  Under  this  law,  the  County  Court  were  au- 
thorized to  grant  either  a  personal  or  final  discharge  to  the  peti- 
tioner: and  if  the  examination  b^'  the  commissioners  resulted  unfa- 
vorably to  the  applicant,  no  report  thereof  waa  to  be  made  to  the 
County  Court,  nor  the  schedule,  or  any  of  the  proceedings  before  the 
commissioners  returned. 

♦  With  a  view  to  relieve  Baltimore  County  Court  from  many 
**'*  of  the  duties  connected  with  applications  for  releases  auder 
our  insolvent  laws,  to  which  it  was  still  subject,  the  Legislature  passed 
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the  Act  of  1819,  ch.  84,  investiog  the  commissioners  with  the  power 
of  granting  personal  discharges,  directing  all  applications  of  insol- 
vents to  be  presented  to  them,  instead  of  the  County  Court,  and 
.  traDsferring  to  them  all  the  powers  of  Baltimore  County  Court,  or 
the  Judges  thereof,  in  relation  to  such  application,  except  the  grant- 
ing of  final  discharges  and  trying  allegations,  &c.    It  also  enjoins 
the  commissioners,  ^'  in  case  it  shall  appear  to  them  that  the  appli- 
cant hath  not  complied  with  the  terms  and  conditions  of  the  insol- 
vent laws,  to  certify  the  same  to  Baltimore  County  Court,  and  also 
to  transmit  to  the  clerk  thereof,  all  deeds  of  assignments  executed  by 
BDj  such  applicant,  or  applicants,  and  ail  such  other  papers  relating 
to  the  estate  of  such  applicant  or  applicants,  and  brought  before  them 
as  they  may  deem  it  prof)er  to  have  preserved  and  recorded."    But 
it  does  not  require,  as  in  the  case  of  their  favorable  report,  a  return 
of  the  schedule  and  all  proceedings  which  may  have  been  had  before 
them.    These,  when  their  report  is  unfavorable  to  the  applicant,  re- 
main in  their  custody,  in  order  that  they  may  comply  with  the  injunc- 
tion in  the  6th  sec.  of  the  Act  of  1819,  which  declares  that  '^  when  the 
report  of  the  commissioners  shall  be  unfavorable  to  the  applicant  or 
applicants,  the  said  commissioners  shall  cause  the  trustee  to  proceed  in 
the  execution  of  the  trust,  in  the  same  manner,  and  subject  to  the 
same  rules,  regulations,  and  restrictions,  as  if  the  report  of  the  said 
coDimissioners,  had  been  favorable  to  such  applicant  or  applicants. 
By  the  4th  sec.  of  the  Act  of  1805,  ch.  110,  which  this  Court  has  said 
is  part  of  the  insolvent  system,  applicable  as  well  to  Baltimore  City 
and  County,  as  to  the  rest  of  the  State  of  Maryland,  the  trustee 
before  he  proceeds  to  act,  shall  give  bond  to  the  State  of  Maryland, 
for  the  use  of  the  creditors  of  the  i)etitioning  debtor,  in  such  penalty 
as  the  County  Court  shall  direct,  and  upon  his  ^  neglect  to  give  bond 
*  as  aforesaid  in  a  reasonable  time,  to  be  judged  of  by  the  ^g^g^ 
County  Court,'  the  County  Court  shall  appoint  such  person  as  ^"-^ 
they  shall  think  proper,  in  his  place,  who  shall  give  bond  as  afore- 
said."   Upon  viewing  these  several  Acts  of  Assembly  in  connexion 
with  each  other,  we  think  that  the  commissioners  were  authorized, 
under  the  circumstances  in  which  they  did  so,  to  appoint  John  Sands 
the  permanent  trustee  of  Bailey,  and  to  take  bond  from  him  as  such. 
That  the  commissioners  are  invested  with  the  power  in  the  first  in- 
stance, of  appointing  a  permanent  trustee,  is  obvious  from  the  3d 
sec.  of  the  Act  of  1816,  and  the  Act  of  1820,  ch.  182;  and  by  advert- 
ing to  the  4th  sec.  of  the  Act  1805,  and  the  1st  and  6th  sections  of 
the  Act  of  1819,  we  deem  it  equally  clear,  that  they  acted  within  the 
scope  of  their  powers  in  making  the  appointment  objected  to  in  the 
case  before  us.    The  schedule  of  the  petitioner  in  legal  contempla- 
tion remained  with  the  commissioners,  and  they  only,  perhaps,  could 
therefore  properly  direct  the  penalty  of  the  bond  to  be  given  by  the 
trustee.    By  the  Act  of  1819,  their  investiture  with  all  the  powers  of 
Baltimore  County  Court,  is  as  full  and  comprehensive  as  language 
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could  make  it,  and  the  pecnliar  and  exclusive  fitness  of  the  commis- 
sioners lor  the  discharge  of  the  duty  which  they  have  assumed  in 
this  case,  leaves  no  doubt  in  our  minds  of  the  legality  or  propriety  of 
its  exercise.  Had  the  County  Court  have  made  the  appointment,  « 
having  no  knowledge  of  the  amount  of  debts  due  from  or  to  the  peti- 
tioner, or  the  value  of  his  property,  they  would  have  had  nothing  to 
guide  them  in  prescribing  the  penalty  of  the  trustees'  lM>nd,  which 
by  law,  it  would  be  their  duty  to  direct.  Against  the  exercise  of  the 
power  by  the  commissioners,  no  soli<l  objection  haA  been  urged.  Tis 
true  in  this  case  the  schedule  and  all  the  proceedings  before  them, 
were  returned  to  the  clerk  of  the  Baltimore  County  Court,  to  be  re- 
corded. But  this  does  not  vary  the  general  principle  applicable  to 
like  cases;  it  was  done  in  obedience  to  no  mandate  of  the  law,  in 
contemplation  of  •  which  the  schedule  and  their  proceedings 
lUo   ^^xQ  still  in  their  custody. 

In  our  present  decision,  we  mean  to  intimate  no  opinion  as  to  the 
power  of  the  commissioners  to  make  an  appointment  like  the  present, 
where  their  report  to  the  County  Court  has  been  in  favor  of  the  in- 
solvent debtor,  and  the  schedule  and  all  their  proceedings  returned 
therewith. 

The  second  question  we  deem  too  clear  to  require  either  authority 
or  illustration  to  sustain  our  opinion  u|)on  it.  By  the  Act  of  1708, 
ch.  101,  subch.  5,  sec.  8,  it  is  enacted  that  "if  the  intestate  he  a 
married  woman,  it  shall  not,  as  heretofore,  be  necessary  for  her  hus- 
band to  take  out  letters  of  administration,  but  all  her  choses  in  actwn 
shall  devolve  upon  her  husband,  iu  the  same  manner  as  if  be  had 
taken  out  such  letters."  Under  the  provision  of  the  Act  of  Assem- 
bly, Bailey  might  have  collected  the  claim  now  in  controversy,  and 
have  applied  the  same  to  his  own  use ;  he  was  com|)etent  to  release, 
compromise,  assign  or  dispose  of  it,  in  any  way  he  might  see  fit ;  and 
to  all  the  purposes  of  this  controversy,  it  is  to  he  regarded  in  the 
same  light  a«  if  it  were  a  debt  or  chone  in  action,  due  to  Bailey  him- 
self, and  consequently  vested  in  the  appellee  upon  his  giving  liondas 
required  by  law.  The  statutory  assignment  of  the  i)etitioner'8  estate, 
is  of  all  property  which  he  has  a  claim,  title  to,  or  interest  in,  and  of 
debts,  rights  and  claims,  which  he  has,  or  is  in  any  way  entitled  to. 

Decree  affirmed. 


Fridge  vs.  The  State,  use  of  Kibk. — December,  1830. 

In  an  action  upon  a  bond  entered  into  by  a  guardian  appointed  by  the  Or- 
phans^ Court,  brought  for  the  use  of  the  ward,  the  mere  fact  that  at  the 
time  of  the  guardian  *8  appointment,  a  natural  guardian  was  in  exist- 
ence, does  not  invalidate  the  appointment  and  bo  render  the  bond  a 
nullity.  That  Court  having  jurisdiction  to  appoint  a  guardian  in  cer- 
tain cases,  even  where  there  is  a  natural  guardian,  must  be  presumed  to 
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have  acted  rightly,  *  when  the  question  of  the  validity  of  the  ap-  ^  g^^ 
pointment  arises  incidentally,  and  nothing  more  than  the  exist-  -^"^ 
ence  of  natural  guardian  appears,  (a) 

The  judgment  of  a  Court  of  competent  jurisdiction,  is,  as  to  all  matters 
decided  hy  it,  conclusive;  and  cannot  be  afterwards  questioned  by  any 
other  tribunal,  when  coming  in  incidentally,  (b) 

So  the  appointment  by  the  Orphans'  Court,  of  a  person  as  guardian,  who  at 
the  time  was  one  of  the  Judges  of  the  Court,  cannot  be  afterwards 
questioned  in  an  action  upon  his  bond,  though  at  the  moment  of  the 
appointment,  the  Court  could  not  have  acted  without  the  concurrence  of 
the  individual  appointed. 

Where  the  condition  of  a  bond  recited  that  A.  was  guardian,  &c.  neither  the 
principal  obligor  nor  a  surety  therein,  in  an  action  upon  such  bond,  can 
deny  that  he  was  guardian  in  the  face  of  the  recital,  nor  set  up  as  a 
defence  any  supposed  irregularity  in  obtaining  the  appointment,  (c) 


(a)  Cited  in  Baltimore  vs.  Norman^  4  Md.  360;  Lefever  vs.  Lefever,  6  Md. 
477;  Redman  vs.  Chance,  33  Md.  5t.  Upon  the  death  of  the  father,  the 
mother  becomes  the  natural  guardian  of  her  infant  children,  and  upon 
qualifying  and  giving  bond  she  is  entitled  to  the  exclusive  control  of  their 
penons  and  property.  But  unless  she  does  so  qualify  and  give  bond,  her 
privilege  will  be  lost  without  any  formal  renunciation,  and  it  will  be  the 
duty  of  the  Orphans'  Court  to  appoint  a  guardian  in  her  place.  Lefever  vs. 
Lefeuer^  supra,  Cf.  Keller  vs.  Donelly,  ^  Md.  211.  Under  Rev.  Code,  Art. 
52,  sec.  8,  the  Orphans'  Court  may  appoint  a  guardian  to  any  infant  entitled 
to  property,  although  such  infant  may  have  a  father  or  mother  living,  pro- 
vided notice  be  given  to  the  parent  to  show  cause,  &c.  Such  notice  must 
be  by  summons  if  the  party  be  within  reach  of  the  process  of  the  Court, 
and  by  publication  if  beyond  its  jurisdiction.  Redman  vs.  Chance,  supra. 
Where  the  appointment  of  such  guardian  is  made  without  due  notice  to  the 
fiather  or  mother  of  such  infant,  the  party  aggrieved  may  not  only  appeal 
directly  from  the  order  making  the  appointment,  but  may  also,  by  petition 
in  the  Orphans'  Court,  filed  within  thirty  days  after  actual  knowledge  of 
the  order  of  appointment,  impeach  the  validity  of  the  same.  Ibid.  As  to 
suits  by  natural  guardian  or  prochein  ami  of  infants,  see  Baltimore  vs.  Nor- 
nan,  supra. 

(6)  Approved  in  State  vs.  Homer,  84  Md.  578,  and  State  vs.  Robinson,  57 
Md.  508.  See  Barney  vs.  Patterson,  6  H.  &  J.  156,  note;  Raborg  vs.  Ham- 
nond,  2  H.  &  O.  88,  note;  Uoyd  vs.  Burgess,  4  Gill,  198. 

(c)  Approved  in  Uoyd  vs.  Burgess,  4  Gill,  192;  MUbum  vs.  State,  1  Md.  12; 
Chtnther  vs.  State,  81  Md.  28.  Where  in  an  action  on  a  collector's  bond,  a 
plea  set  up  the  defence  that  M.  ^^was  not  appointed  collector  on  or  before 
May  1, 1845,"  it  was  held  that  this  plea  was  bad.  ^'It  admits  the  execution, 
delivery  and  approval  of  the  bond;  and  this  being  so,  it  is  not  competent  for 
the  defendant  to  deny  the  contents  of  the  bond,  among  which  is  to  be  found 
the  fact,  that  he  had  been  *^appointed  collector  for  the  State  tax  in  St.  Mary's 
County  for  the  year  1845.' "  Milbum  vs.  State,  supra,  affirmed  in  State  vs. 
Homer,  34  Md.  578.  The  Orphans'  Courts  of  the  State  have  unquestioned 
jurisdiction  to  appoint  guardians  to  minors,  and  where  they  have  in  any 
instance  exercised  this  power,  and  the  guardian  has  given  bond,  it  does  not 
lie  in  his  mouth,  or  in  the  mouths  of  his  sureties,  to  deny  that  he  is  guar- 
dian, or  to  aver  the  ward  had  no  property  subject  to  guardianship,  even  if 
the  having  of  property  be  essential  to  the  validity  of  the  appointment.  To 
this  extent  the  sureties  are  clearly  bound  by  the  recital  in  the  bond.  But 
5  3  G.  &  J. 
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An  offer  to  pay  only  a  part  of  a  sum  due,  cannot  a'vail  a  party  as  a  tender. 
A  creditor  is  under  no  obligation  to  accept  less  than  the  full  amount 
due  him. 

A  female,  under  the  age  of  21,  cannot  execute  a  release  to  her  guardian, 
though  she  has  capacity  to  receive  payments  from  him  at  the  age  of  16— 
A  release,  which  affords  more  protection  to  a  guardian  than  a  mere 
receipt,  is  in  its  nature  and  tendency  to  the  prejudice  of  the  infant,  and 
opposed  to  sound  policy,  (d) 

Some  contracts  made  by  infants  are  binding,  such  as  contracts  for  necessa- 
ries. Some  are  void;  and  others  are  voidable  only,  such  as  contracts 
that  may  be  for  the  benefit  of  the  infant.  A  contract  that  a  Court  can 
see  and  pronounce  to  be  to  the  prejudice  of  the  infant,  is  void,  (e) 

The  promissory  note  of  a  guardian  given  to  an  infant  female  ward  over  the 
age  of  16  years,  is  no  payment. 

It  is  the  duty  of  a  guardian  to  a  female  ward,  on  her  arrival  at  the  age  of 
16  years,  to  exhibit  a  final  account  to  the  Orphans^  Court,  and  to  deliver 
to  the  ward  all  her  property  in  his  hands.  So  far  as  the  property  of  a 
ward  in  the  guardian ^s  hands  consists  of  money,  this  constitutes  a  con- 
tract to  pay  money  when  she  att&ined  the  age  of  16,  which  is  a  day 
sufficiently  certain  in  case  of  failure  to  pay,  to  entitle  the  ward  to  inte- 
rest absolutely.  (/) 

In  an  action  in  the  name  of  the  State,  the  obligee  in  a  guardian's  bond,  the 
non-age  of  the  cestui  que  use^  the  ward,  who  was  more  than  16,  is  no 
defence,  and  does  not  form  the  fit  subject  of  a  plea,  (g) 

Gb  OSS-Appeals  from  Baltimore  County  Gonrt.  This  was  an 
action  of  debt  commenced  on  the  3lst  of  January,  1825,  in  the  name 
of  the  State  of  Maryland,  at  the  instance,  and  for  the  use  of  Eliza 
Ann  Eirk,  against  Alexander  Fridge,  on  a  bond  executed  by  one 
Owen  Dorsey  as  the  principal,  and  the  said  Fridge  and  another  as 

they  are  not  responsible  for  any  property  their  principal  may  have  received 
as  guardian  without  competent  legal  authority,  and  to  which  the  ward  had 
no  title  or  claim  during  his  minority.     Ounther  vs.  State^  supra. 

(d)  Cited  in  Oreenwood  vs.  Oreenioood,  28  Md.  885;  McCleUan  vs.  Kennedy, 
8  Md.  Ch.  252;  McKim  vs.  Handy,  4  lb,  287.  See  Bowers  vs.  State,  7  H.  &  J. 
25,  note;  Rev.  Code,  Art.  50,  sees.  ISO,  189;  Act  of  1882,  c.  15. 

(e)  Approved  in  Ridgely  vs.  CrandalL  4  Md.  442;  Building  Associaiion  vs. 
Hemuxti^  88  Md.  184;  Anderson  vs.  State,  Ibid,  467;  Lettering  vs.  Heighe,  2 
Md.  Ch.  88:  Levering  va.  Levering,  8  Md.  Ch.  868;  CroniseYS.  Clark.  4  Md. 
Ch.  406.     As  to  contracts  of  infants  see  Browner  vs.  Franklin,  4  Gill.  363. 

(/)  Cited,  as  to  allowance  of  interest,  in  Carter  vs.  Cross,  7  Gill,  48;  Gott 
vs.  State,  44  Md.  889.  See  Newson  vs.  Douglass,  7  H.  &  J.  807;  Karthaus  vs. 
Owings,  2  G.  &  J.  261. 

(g)  In  Le  Strange  vs.  State,  58  Md.  45,  the  Court  said  that  in  the  case  in  the 
text,  ''the  action  was  in  the  name  of  the  State  on  a  guardian's  bond,  for  the 
use  of  a  female  ward,  brought  before  she  had  attained  the  age  of  21  years, 
against  one  of  the  sureties  on  the  bond.  The  question  was  distinctly  made 
to  and  urged  upon  the  Court,  that  the  action  could  not  be  maintained  because 
of  the  inability  of  the  infant  ward  to  sue.  But  the  Court  held  it  to  be  wholly 
immaterial  that  she  was  under  age.  '^   See  State  vs.  Dorsey,  ante,  m.  p.  75,  note. 


FRIDGE  V8.  THE  STATE.--3  G.  &  J.  67 

soreties,  dated  the  11th  of  April,  1817,  conditional  for  the  ^^^- 
*  faithful  diAcharge  of  the  trust  of  the  said  Dorsey,  as  guardian  ^"^ 
to  the  said  Eliza  Ann  Kirk  and  Ann  G.  Kirk.  All  errors  in  pleading 
on  both  sides  were  released ;  and  it  was  agreed  that  either  party 
might  raise  any  objection,  which  could  be  raised  by  any  form  of 
pleading,  or  on  motion. 

1.  At  the  trial,  the  plaintiff  read  in  evidence  the  guardian^s  bond, 
and  an  account  settled  by  the  guardian  with  the  Orphans'  Court  of 
Baltimore  County,  on  the  6tli  June,  1820,  shewing  a  balance  due  E. 
A.  Kirk  of  $1,018.77.  And  proved  that  Eliza  Ann  Kirk,  at  the  time 
of  the  trial  of  this  cause,  was  under  the  age  of  twenty-one  years. 

Thereupon  the  defendant,  by  his  counsel,  read  in  evidence,  the  fol- 
lowing record :  ^'  The  State  of  Maryland.  At  an  Orphans'  Court 
held  for  Baltimore  County,  at  the  Court-house,  in  the  City  of  Balti- 
more, on  the  11th  of  April,  in  the  year  1817,  present,  Owen  Dorsey, 
James  Carroll,  Jr.  Esquires.  Among  other  proceedings  were  the 
following,  viz : — Ann  Catharine  Kirk  and  Eliza  Kirk,  orphan  children 
of  Thomas  Kirk,  deceased,  come  into  Court,  and  the  Court  appoints 
Owen  Dorsey  their  guardian,  who  here  present  in  Court  accepts  the 
guardianship,  and  offers  Alexander  Fridge  and  John  Mitchell,  as  his 
securities,  who  are  approved  of  by  the  Court,  and  bond  ordered  to  be 
executed  accordingly.  Bd.  fd." — and  also  read  the  following  account, 
which  was  duly  proved.  Baltimore  County,  sc. — The  account  of 
Owen  Dorsey,  guardian  of  Eliza  Ann  Kirk,  orphan  daughter  of 
Thomas  Kirk,  late  of  said  county,  deceased. 
1820,  June  6.  This  accountant  charges  himself  with  the 

balance  due  on  his  last  account  ren- 
dered this  date,  amounting  to, '. .  $1,018  77 

1824,  July  7.  And  with  interest  on  $922.25,  from  the 

2l8t  March,  1820,  to  this  date 237  67 


¥1,256  34 

♦  And  he  craves  an  allowance  for  the  following  pay-  -  ^  ^ 

ments  and  disbursements :  lUo 

Cash  paid  at  sundry  times,  &c $234  76 

Cash  paid  his  ward  in  full,  as  per  release  appeara 1,021  58 

Estate  accounted  for $1,256  34 

And  also  read  a  full  and  formal  release  from  Eliza  Ann  Kirk  to 
Owen  Dorsey,  as  her  guardian,  acknowledged  and  recorded  accord- 
ing to  law.  And  proved,  that  at  the  time  of  the  appointment  of  said 
Owen  Dorsey,  the  mother  of  said  Eliza  Ann  Kirk,  was  living,  and 
that  no  process  appeared  to  have  issued  to  bring  her  before  the 
Court,  to  renounce  her  right  of  guardianship. 
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Whereupon  the  plaintiff  proved  by  one  Fielder  Israel,  that  a  few 
weeks  after  E.  A.  K.  arriTed  at  the  age  of  sixteen  years,  (as  he 
understood  from  her  mother,)  she  and  her  mother  called  upon  said 
Owen  Dorsey  for  a  settlement ;  that  said  D.  fixed  a  day  to  make 
such  settlement,  and  on  that  day,  the  daughter  and  mother  called; 
that  D.  then  told  them  he  had  been  disappointed  in  getting  all  the 
money,  but  that  he  had  procured  four  or  five  hundred  dollars,  which 
she.  Miss  K.  could  take,  and  let  the  afi'air  remain  until  he  got  the 
balance ;  that  D.  then  counted  out  the  money,  and  laid  it  on  the  desk 
which  lay  between  said  E.  and  him,  and  which  money,  she  could  have 
taken  up  at  any  moment.  The  mother  and  daughter  both  declined 
taking  the  money ;  the  mother  telling  Mr.  D.  that  her  daughter  did 
not  want,  nor  had  any  use  for  the  money,  and  that  they  preferred  it 
all  should  remain  in  his  hands  (except  fifty  or  sixty  dollars  for  which 
the  daughter  then  had  immediate  occasion,)  and  receive  interest  for 
it,  inasmuch,  as  if  the  money  was  taken  from  Mr.  D.  it  would  be 
deposited  in  bank,  and  the  daughter  would  not  receive  the  benefit  of 
'id\^  interest.  Mr.  D.  then  said,  he  would  keep  *  the  money,  and 
'-"^  pay  interest  therefor,  and  gave  the  daughter  his  note  for  the 
amount.  He  then  took  fifty  or  sixty  dollars  out  of  the  money  so 
counted  down,  which  fifty  or  sixty  dollars  he  paid  to  said  E.,  the  rest 
of  the  four  or  five  hundred  dollars  he  put  into  his  pocket,  and  gave 
to  said  E.,  his  promissory  note  for  9961.38,  dated  Baltimore,  July  15th, 
1824,  payable  on  demand,  with  legal  interest,  on  which,  were  endorsed 
a  number  of  small  payments,  in  all  $131.38;  that  Dorsey,  before  he 
gave  such  note,  told  E.  and  her  mother,  that  E.  must  give  him,  D., 
a  release,  to  enable  him  to  settle  his  siccount  in  the  Orphans'  Court, 
which  she  consented  to  do ;  that  D.  directed  witness  to  draw  such 
release,  who  did  so,  but  before  he  suffered  E.  to  execute  the  same,  he 
explained  to  her  fully  and  minutely  the  nature  and  character  thereof; 
and  told  her  and  her  mother  that  the  effect  of  it  would  be  to  dis- 
charge Mr.  D.  and  his  securities,  on  his  guardian's  bond  and  to  i^etain 
only  Mr.  D's  liability  on  the  note ;  and  after  such  explanation  the 
said  E.  executed  such  release.  The  witness  also  proved,  that  after 
such  note  was  given  by  D.  to  E.  and  such  release  executed,  the  said 
E.  called  and  got  several  sums  of  money  of  D.,  all  of  which  were 
credited  on  said  note. 

Whereupon  the  defendant,  by  his  counsel,  prayed  the  opinion  of 
the  Court,  and  their  direction  to  the  jury,  as  follows :  1.  If  the  jury 
believed,  that  pjliza  Ann  Eirk  had  attained  the  age  of  sixteen  years 
on  the  15th  day  of  July,  1824,  and  executed  the  release  which  has 
been  given  in  evidence,  with  a  full  understanding  of  its  effect  and 
import,  that  then,  this  action  cannot  be  maintained.  2d.  That  if 
the  jury  believe,  that  at  the  date  of  the  appointment  of  Owen  Dorsey 
as  guardian,  the  said  Eliza  Ann  Kirk  had  a  natural  guardian,  that 
then  the  said  Court  exceeded  its  jurisdiction  in  making  the  said  ap- 
pointment, and  that  the  bond  being  void,  this  action  cannot  be 
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maintained.  3(i.  That  if  the  jury  believe  Eliza  Ann  Eirk  is  under 
the  a^e  of  twenty-one  years  at  this  time,^his  action  cannot  be  main- 
tained. 4th.  That  if  the  jury  believe  Owen  Dorsey,  ♦the  ^^^^ 
person  appointed  guardian,  was  the  same  Owen  Dorsey  who  *"® 
acted  as  one  of  the  Judges  of  the  Orphans'  Court  named  in  the  cer- 
tificate of  appointment  of  guardian,  which  has  been  given  in  evidence, 
that  then,  this  action  cannot  be  maintained.  5th.  That  if  the  jury 
believe  that  Owen  Dorsey,  after  the  15th  day  of  July,  1824,  when 
Eliza  Ann  Eirk  attained  the  age  of  sixteen  years,  offered  to  pay, 
and  counted  out  to  the  said  Eliza  Ann  Eirk,  the  sum  of  four  or  five 
hundred  dollars,  which  she  declined  to  receive,  and  afterwards  took 
the  note  of  Owen  Dorsey  in  preference,  as  given  in  evidence,  that 
such  tendering  and  counting  out  the  money,  was  an  extinguishment 
of  the  claim  which  she,  the  said  Eliza  Ann  Eirk,  might  have  had,  to 
the  extent  of  such  sum  as  the  jury  may  believe  was  so  tendered. 
Bat  the  Coui-t  [Abcheb,  C.  J.  and  Hanson,  A.  J.]  refused  all  and 
each  of  said  prayei*s  of  defendant ;  and  were  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  if  the  jury  believed  the  testimony. 
The  defendant  excepted. 

3.  The  plaintiff  then  prayed  the  Court's  direction  td  the  jury,  that 
opoD  the  evidence  in  the  first  exception,  the  plaintiff  is  entitled  to 
recover  interest  upon  the  balance  decided  to  be  due  Eliza  Ann  Eirk, 
from  the  period  the  said  balance  became  due,  or  at  least  from  the 
commencement  of  this  action.  But  the  Court  being  divided  in 
opinion,  refused  to  grant  said  direction,  or  to  direct  the  jury  that  the 
plaintiff  was  entitled  to  recover  any  interest,  but  left  the  question  of 
interest  to  the  jury,  to  be  by  them  decided.  The  plaintiff  excepted. 
There  was  a  verdict,  and  judgment  for  the  plaintiff',  and  an  appeal 
by  both  parties  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Btjohanan,  C.  J.,  Eable  and  Mab- 
Tm,  J  J. 

R,  B.  Magruder^  for  appellant,  contended,  1.  That  the  ward  being 
of  full  age  to  receive  her  personal  property,  was  of  full  age  to  do  any 
act  required  or  authorized  •  by  law,  to  evidence,  and  acknow-  -  ^ 
ledge  the  receipt  of  her  estate;  and  that  the  release  executed  ^^^ 
by  her,  is  a  valid  release.  1  Tho8.  Co,  Lit.  (H)  175;  170,  note  (28;) 
163,  note  (a;)  1  Blk.  Com.  463 ;  Act  of  1798,  ch.  101,  sub-chap.  3,  sec. 
3;  Act  of  1715,  ch.  39,  sec.  13;  Act  1798,  ch.  101,  sub-ch.  12,  sec.  1, 
16;  1809,  ch.  168,  sec.  1,  15;  1829,  ch.  216,  sec.  6,  7;  1  Thos.  Co.  Lit. 
177;  Davis  vs.  Jacquin^  o  H.i&J.  109 ;  Bowers  vs.  The  State,  lib.  35, 
36.  2.  The  Orphans'  Court  had  no  power  to  appoint  a  guardian, 
and  exceeded  its  jurisdiction  in  so  doing,  because  the  ward  had  a 
natural  guardian,  who  should  have  been  called  on  to  bond,  and  this 
should  have  appeared  on  the  proceedings.  1798,  ch.  101,  sub-ch.  12, 
sees.  1,  2,  3,  20.  To  shew  that  the  objection  could  be  made  in  this 
Court,  he  cited  Bigely  vs.  Stearns^  19  Johns.  39 ;  Spedden  vs.  State^  3 
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H.  &  J.  251,  252  and  276  {note.)  3.  That  the  ward  being  under  the 
age  of  21  years,  at  the  trial  of  the  cause  below,  and  of  course  when 
the  suit  wa«  brought,  could  not  maintain  the  action.  Low  and  Oist^ 
(note,)  b  H.&J.  106;  1  Thos.  Co.  L.  175,  (H,)  172,  (a,)  4.  That  the 
appointment  of  Owen  Dorsey  as  guardian,  by  two  only  of  the  Judges 
of  the  Orphans'  Court,  one  of  which  Judges  was  the  said  Dorsey,  was 
invalid,  and  therefore  the  bond  of  the  guardian  was  void.  1798,  ch. 
101,  sub-ch.  15,  sec.  8.  5.  The  payment  or  tender,  of  part  of  the 
money  claimed  by  the  plaintifi'  below,  made  by  the  guardian  in  the 
manner  set  forth  in  the  evidence,  was  an  extinguishment  of  the  claim 
of  the  plaintiff,  pro  tanto.  2  Kent  Com.;  2  Eden^a  CaseSj  72.  Upon 
the  question  of  interest  on  the  plaintiff's  appeal,  he  referred  to  New 
son  vs.  DovglasSy  7  H.  dt  J.  453. 

Johnaouy  for  appellee,  on  the  first  point,  cited  Loto  vs.  Oistj  b  E.  & 
J.  106,  note  (a;)  Davis  vs.  Joo^utn  and  Pomaraitj  lb.  100;  Botcen 
vs.  State^  lib.  32.  On  the  second  and  fourth  point,  he  referred  to 
the  Acts  of  1798,  ch.  101,  sub-ch.  12,  sec.  1,  3;  1816,  ch.  203,  sec  3. 
Edborg  vs.  Hammond^  2Il.dtO.50'y3  Ba4).  Abr.  50,  IHtle  EsPors a%d 
AdmMs;  Barney  vs.  Patterson^  6  H,  dk  J.  182 ;  Taylor  and  JUcNeal 
vs.  PhelpSy  1  H.  &  O.  492.  He  also  cited  2  Saund.  212,  a/nd  note  5 ; 
James  vs.  Boyd^  1  H.  dt  O.  1;  2  Kent  Com.  190,  192;  Bowers  vs. 
State^  7  H.  dt  J.  36;  Kean  vs.  Boycottj  2  Hen.  Black.  511 ;  2  Kent 
Com.  194 ;  2  Saund.  Plea,  and  *Ev.S40',3  TaunL  95 ;  Harding 
*  H  vs.  Spicer^  1  Camb.  327 ;  2  Saund.  Plea,  and  Ev.  836;  Karikans 
vs.  OtoingSy  6  H.  dk  J.  139 ;  Newson  vs.  Douglass^  1  H.  dt  J.  418. 

Buchanan,  G.  J.,  delivered  the  opinion  of  the  Court.  The  suit 
is  by  the  State  on  a  guardian's  bond,  for  the  use  of  a  female  ward, 
instituted  after  she  attained  the  age  of  sixteen,  but  before  she  ar- 
rived at  twenty-one,  against  one  of  the  sureties  in  the  bond.  It  is 
insisted  on  the  part  of  the  defendant  below.  First,  That  if  Eliza  Ann 
Kirk,  for  whose  use  the  action  was  brought,  had  a  natural  guardian 
at  the  time  of  the  appointment  by  the  Orphans'  Court  of  Baltimore 
County,  of  Owen  Dorsey,  the  principal  in  the  bond  as  her  guardian, 
the  Court  exceeded  its  jurisdiction  in  making  the  appointment,  that 
the  bond  is  void,  and  the  action  cannot  be  maintained.  Secondly,  Thi^t 
if  Owen  Dorsey,  the  person  appointed  guardian,  was  at  the  time  of 
making  the  appointment  sitting  as  a  Judge  of  the  Court,  with  only 
one  other  Judge,  the  appointment  was  invalid  and  the  bond  void. 
Thirdly,  That  supposing  Owen  Dorsey  to  have  been  regularly  ap- 
pointed guardian,  if  after  Eliza  Ann  Kirk  attained  the  age  of  sixteen 
years,  he  offered  to  pay,  and  counted  out  to  her  the  sum  of  four  or 
five  hundred  dollars,  which  she  refused  to  receive,  and  afterwards 
took  the  note  of  Dorsey  in.  preference,  such  offering  and  counting 
out  the  money,  was  an  extinguishment  of  her  claim,  to  the  extent  of 
the  sum  so  ofl'ered  and  counted  out.  Fourthly,  That  if  after  Eliza 
Ann  Kirk  attained  the  age  of  sixteen  years,  she  executed  to  Dorsey 


FRIDGlU  V8.  THE  STATE.— 3  G.  &  J.  71 

a  release  of  all  claims  and  demands,  with  a  tall  understanding  of  its 
import  and  effect,  the  action  cannot  be  maintained.  Fifthly,  That 
if  she  was  under  the  age  of  twenty-one  years  at  the  time  of  institu- 
ting the  action,  it  cannot  be  maintained ;  and  evidence  of  the  facts 
upon  which  these  questions  are  raised,  was  offered  to  the  jury,  and  is 
^t  OQt  in  the  record. 

*  First  then,  suppose  Eliza  Ann  Kirk  had  a  natural  guar-  «  «  ^ 
dian  at  the  time  of  the  appointment  of  Owen  Dorsey  as  her  ^^'^ 
guardian,  were  that  appointment  and  the  bond  given  in  pursuance 
of  it  void,  for  want  of  jurisdiction  in  the  Orphans'  Court  f 

By  the  Act  of  1798,  ch.  101,  sub-ch.  12,  sec.  1,  the  several  Orphans' 
Courts,  had  the  power  to  appoint  a  guardian  to  an  infant  until  the 
age  of  twenty-one  years  if  a  male,  and  until  the  age  of  sixteen  years 
if  a  female,  if  such  infant  has  no  natural  guardian,  nor  guardian  ap- 
pointed by  last  will.  And  by  the  3d  sec.  of  the  same  sub-ch.  12,  on 
the  application  of  any  friend  of  an  infant,  &c.  to  call  on  any  natural 
guardian  or  guardian  appointed  by  last  will,  to  give  bond  for  the  per- 
formance of  his  or  her  trust ;  and  on  failure  or  neglect  of  such  guar- 
dian, to  appoint  another  guardian.  The  distinction  between  an  er- 
roneous judgment  by  a  tribunal  having  jurisdiction  of  the  subject- 
matter,  and  the  judgment  of  a  tribunal  having  no  cognizance  of  the 
«abje6t,  is  well  known  and  acknowledged.  If  the  mother  of  the  in- 
fant in  this  case,  who  is  claimed  to  have  been  her  natural  gunrdian, 
had  asserted  her  rights  as  such,  and  taken  upon  herself  the  miuiage- 
ment  and  conduct  of  the  infant's  estate  in  the  Orphans'  Couit ;  or 
being  called  upon,  had  given  bond  for  the  performance  of  her  trust, 
the  Orphans'  Court,  with  the  knowledge  of  the  existence  of  such  a 
guardian  acting  in  pursuance  of  her  trust,  could  not  properly  during 
the  continuance  of  her  authority,  have  appointed  another  guardian, 
and  thereby  have  divested  her  of  her  rights.  And  as  the  rights, 
and  authority,  and  power  over  the  property  and  person  of  the  infant 
would  be  incompatible  in  two,  such  an  appointment  would  have  been 
void.  If  the  natural  guardian  had  assumed  and  entered  upon  her 
trust,  and  as  such,  taken  upon  herself  the  management  of  the  estate 
of  her  ward  in  the  Orphans'  Court,  the  appointment  of  Owen  Dor- 
sey would  have  been  an  act  not  within  the  jurisdiction  of  that  Court, 
no  more  than  would  be  the  appointment  of  a  second  guardian,  while 
the  prior  appointment  •  of  another  by  the  same  Court,  was  ^  ^  q 
remaining  in  full  force  and  unrevoked.  Unless  the  natural  ^'-^ 
gnardian  had  failed  or  neglected  to  give  bond  for  the  performance 
of  her  trust,  on  being  called  upon  to  do  so,  in  pursuance  of  the  3d 
section  of  the  12th  sub-chap,  of  the  Act  of  1798,  ch.  101,  or  had  been 
removed  for  cause,  under  the  provisions  of  the  12th  section  of  the 
«nb-chap.  15,  it  would  not  have  been  the  case  ot  an  erroneous  judg- 
ment by  a  Court  of  comi)etent  jurisdiction,  but  the  act  of  a  tribunal 
having  no  cognizance  of  the  subject,  and  therefore  unauthorized  and 
void,  the  Orphans'  Court  having  no  power  to  create  a  guardian  of 
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its  own  appointment,  in  the  case  of  an  infant  having  a  known,  au- 
thorized, and  qualified  acting  natural  guardian.  But  though  in  rela- 
tion to  such  a  case,  of  a  known,  natural  guardian  asserting  and  exer- 
cising his  rights,  the  Orphans'  Court  is  without  jurisdiction ;  yet  the 
appointment  of  a  guardian,  being  a  subject  ordinarily  cognizable  in 
that  Court,  and  only  excluded  from  its  jurisdiction,  by  the  circum- 
stance of  there  being  a  natural  guardian,  or  a  guardian  appointed 
by  will,  it  does  not  follow,  that  the  mere  existence  of  a  person  ordi- 
narily entitled  to  assume  the  office  and  trust  of  a  natural  guardian, 
is  alone  sufficient  to  divest  it  of  its  jurisdiction.  That  person,  though 
known  to  the  Orphans'  Court,  may  nevertheless  reject  or  abandoD 
the  trust;  in  which  event,  a  case  in  which  a  guardian  may  be  ap- 
pointed, a  case  within  the  jurisdiction  of  the  Court,  is  presented. 
That  may  have  been  the  case  here;  tho'mother  of  the  infant,  who 
might  have  assumed  the  office  of  natural  guardian,  may  have  re- 
jected or  abandoned  the  trust ;  or  on  being  required  to  give  bond  for 
the  performance  of  her  trust,  may  have  failed,  or  neglected  to  do  it; 
and  if  so,  in  either  case,  the  Orphans'  Court  have  the  power  to  appoint 
another  guardian.  It  does  not  indeed  appear  in  this  record  whether 
there  was  or  not,  such  an  abandonment  of  the  trust,  or  failure  or 
neglect  by  the  natural  guardian  to  give  bond  for  the  peribrmance 
of  it;  but  the  Orphans'  Court  having  appointed  another  guardian, 
and  there  being  nothing  to  show  the  absence  of  authority  to 
11«*  » ^JQ  QQ^  jjj  ig  |.Q  |jg  taken,  that  it  acted  within  the  sphere  of  its 
ordinary  jurisdiction,  and  that  what  was  done,  was  rightly  done. 
And  it  not  appearing  to  this  Court,  to  be  the  act  of  a  tribunal,  hav- 
ing no  cognizance  of  the  subject-matter,  it  cannot  be  impeached  here, 
coming  thus  incidentally  in  question. 

And  secondly,  with  respect  to  the  appointment  of  Owen  Dorsey 
as  the  guardian,  he  being  present  and  sitting  as  one  of  the  Judges  of 
the  Court,  supposing  it  be  so;  yet  being  the  act  of  a  Court  of  competent 
jurisdiction,  whether  that  act  was  correct  and  regular,  or  not,  still  it 
was  the  judgment,  the  act  of  that  Court,  the  correctness  or  regular- 
ity of  which,  it  is  not  for  this  Court  collaterally  to  inquire  into.  The 
question  of  jurisdiction,  is  a  question  that  may  be  examined  into, 
and  the  acts  of  a  tribunal  having  no  jurisdiction  may  be  reviewed  by 
another  Court ;  but  the  judgment  of  a  Court  of  competent  jurisdic- 
tion is,  as  to  all  matters  decided  by  it,  conclusive,  and  cannot  be 
afterwards  questioned  by  any  other  tribunal  when  coming  in  inciden- 
tally. This  is  a  doctrine  too  well  established  to  admit  of  being  en- 
larged upon.  Besides  Owen  Dorsey  having  given  his  bond,  in  which 
he  is  stated  to  be  the  guardian  of  E.  A.  E.  and  having  obtained 
possession  of  her  property,  it  would  not  in  a  suit  against  him,  have 
lain  in  his  mouth  to  deny  that  he  was  guardian,  in  the  very  face  of 
the  recital  in  his  bond,  or  to  set  up  any  supposed  irregularit}'  in  ob- 
taining the  appointment ;  the  recital  in  the  bond  being  evidence  as 
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against  him,  that  he  was  gaardian.    Nor  does  it  lie  in  the  mouth  of 
his  surety,  against  whom,  the  i^cital  is  equally  evidence. 

Thirdly,  the  oflFer  by  Owen  Dorsey  to  pay  to  E.  A.  K.  four  or  five 
hundred  dollars,  and  counting  out  the  money,  cannot  avail  the  party 
here  as  a  tender,  being  an  offer  of  only  a  part  of  the  amount  due, 
and  a  creditor  not  being  under  any  obligation  to  accept  less  than  the 
fall  amount ;  nor  is  it  insisted  upon  as  a  tender.  And  if  it  was  a 
tender,  it  could  not,  as  such,  operate  as  an  extinguishment  of  the 
claim  pro  tanto.  But  it  is  contended,  that  it  amounted  to  1 1  . 
•and  must  be  considered  as  a  payment,  to  the  extent  of  the  **^ 
sam  so  offered  and  counted  out.  But  surely  her  express  refusal  to 
receive  the  part  offered,  and  his  agreeing  to  keep  and  pay  interest 
open  the  whole  amount,  could  not  constitute  a  ])ayment,  to  the 
amount  of  the  sum  offered,  and  consequently  was  no  extinguishment 
of  any  part  of  the  claim. 

Fourthly,  by  the  Act  of  1798,  ch.  101,  sub-ch.  12,  sec.  1  and  15, 
power  is  given  to  the  Orphans'  Court  to  appoint  a  guardian  to  an 
infant  female,  until  she  attains  the  age  of  sixteen  or  is  married, 
when  the  guardianship  ceases ;  and  the  ward  or  her  husband,  as  the 
case  may  be,  is  entitled  to  receive  from  her  guardian  all  her  prop* 
erty.  It  has  been  decided  by  this  Court  in  Davis  vs.  Jacquin  dt 
Pomarait,  5  H,  dc  J,  100,  that  although  that  Act  confers  on  an  in- 
fant female  a  new  capacity,  the  capacity  to  receive  from  her  guar- 
dian the  whole  of  her  estate,  it  does  not  take  away  or  destroy  her 
state  of  legal  minority,  nor  remove  her  othei:  disabilities;  but  leaves 
them  as  they  were  before,  except  in  relation  to  the  disposition  of  her 
real  estate,  which  she  is  empowered  to  do  by  will  at  the  age  of  eigh- 
teen years.  And  the  same  principle  is  recognized  in  Bowers*  Ad^mr 
vs.  StaUj  use  of  Bryden,  7  H.  dt  J,  32.  The  legal  infancy,  therefore, 
of  a  female,  not  ceasing  at  the  age  of  sixteen,  Eliza  Ann  Kirk,  not 
having  attained  the  age  twenty-one  years,  at  the  date  of  the  release 
set  up  in  this  case,  was  in  reference  to  her  capacity  to  execute  such 
an  instrument,  in  contemplation  of  law,  a  minor. 

Some  contracts  made  by  infants  are  binding,  such  as  contracts  for 
necessaries.  Some  are  void,  and  others  voidable  only,  such  as  con- 
tracts that  may  be  for  the  benefit  of  the  infant.  But  a  contract  that 
a  Court  can  see  and  pronounce  to  be  to  the  prejudice  of  the  infant, 
is  void.  And  such,  we  think,  is  clearly  the  character  of  the  instru- 
ment in  question.  It  was  executed  on  the  ward's  receiving  from 
her  guardian  his  promissory  note,  for  the  amount  belonging  to  her 
in  his  hands;  and  being  a  release  in  the  language  of  it,  <^ of  and 
from  all  and  every  action,  suit,  claim  or  demand,  &c."  if  ♦  good,  ^  ^  ^ 
it  discharged  him  and  his  sureties  from  all  responsibility  on  ^^" 
his  guardian's  bond,  a  higher  and  a  better  security  than  his  prom- 
issory note  alone,  and  was  therefore  to  the  prejudice  of  the  infant. 
But  independent  of  the  peculiar  circumstances  of  this  case,  we  think 
a  female  infant  between  the  ages  of  sixteen  and  twenty-one,  incap- 
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able  of  executing  a  valid  release  to  her  guardian ;  consideriug  from 
the  character  of  the  relation  subsisting  between  the  parties,  the 
state  of  ignorance  in  which  an  infant  usually  is  in  relation  to  the 
<;ondition  of  her  affairs,  and  the  conduct  of  the  guardian  in  the  exe- 
cution of  his  trust,  and  the  inducements  to  a  guardian  who  has 
abused  his  trust,  to  seek  that  shelter  behind  a  release  improperly 
obtained,  which  a  mere  receipt  would  not  afford  him,  that  such 
instruments  are  in  their  nature  and  tendency  to  the  prejudice  of 
infants,  and  opposed  to  sound  policy. 

Fifthly,  it  does  not  appear  to  us  to  be  at  all  material,  whether 
Eliza  Ann  Kirk  was  of  the  age  of  twenty-one  or  not,  at  the  time  of 
instituting  the  suit.  She  is  not  the  legal  plaintiff;  the  bond  is  to 
the  State,  the  suit  was  brought  in  the  name  of  the  State,  the  legal 
plaintiff',  and  she  is  only  the  cestui  que  use;  and  it  was  not  neoes- 
>sary  for  the  purposes  of  the  suit,  to  enter  the  use  at  all;  though  it 
is  usually  done  in  such  cases,  it  might  have  been  carried  on  as  well 
without  it,  as  with  it.  And  being  done,  her  non-age  could  not  form 
the  fit  subject  of  a  plea,  the  action  not  being  brought  in  her  name. 
We  cannot  distinguish  this  from  the  case  of  the  State  vs.  Dorsey  and 
otherSy  ante  75.  The  same  principle  pervades  both  cases.  We  oon- 
<^ur  therefore  with  the  Court  below  on  the  first  exception. 

The  question  arising  upon  the  exception  taken  on  the  part  of  the 
plaintiff'  below  is,  whether  the  plaintiff  is  entitled  to  interest  on  the 
balance  found  to  be  due  to  Eliza  Ann  Kirk,  the  cestui  que  iwe,  and 
from  what  period?  Which  question  the  Court  below  refused  to 
decide,  but  left  it  to  the  jury  to  determine^  The  dealings  between 
man  and  man  are  in  their  nature  so  various,  that  scarcely  two  cases 
1 1  ly  occur  *  presenting  the  same  aspect.  The  question  of  interest 
'^^^  therefore,  has  been  found  to  be  one,  not  susceptible  of  the 
application  to  it,  of  any  fixed  and  general  rule,  each  case  mainly 
depending  upon  its  own  peculiar  circumstances. 

This  same  question  of  interest,  however,  arose  and  was  discussed 
in  Newson's  Adm*r  vs.  Douglass^  7  B.  dt  J.  417,  in  which  it  was 
decided  by  this  Court,  that  the  question  was  properly  submitted  to 
the  jury  by  the  Court  below,  to  be  det-ermined  by  them  according  to 
the  equity  and  justice  appearing  between  the  parties,  on  a  considera- 
tion of  all  the  circumstances  of  that  particular  case,  as  disclosed  at 
the  trial.  But  it  is  there  said,  '^  there  are  indeed  cases,  not  to  speak 
of  bonds,  &c.,  in  which  interest  is  recoverable  as  of  right — such  as 
on  a  contract  in  writing  to  pay  money  on  a  day  certain;  as  in  the 
case  of  a  bill  of  exchange  or  a  promissory  note ;  or  on  a  contract  for 
the  payment  of  interest,  or  where  the  money  claimed  has  actually 
been  used,"  which  in  any  aspect  of  this  case  would  seem  to  be  applica- 
ble to  it.  The  guardian  gave  his  bond  for  the  performance  of  his 
duty  as  such,  and  by  law  it  was  his  duty,  on  the  arrival  of  the  ward 
at  the  age  of  sixteen,  to  exhibit  a  final  account  to  the  Orphans' 
Court,  and  to  deliver  to  the  ward  all  her  property  in  his  hands.    Here 
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was  a  contract,  (so  far  as  the  property  of  the  ward  ia  his  hauds  con- 
sisted of  money,)  to  pay  money  when  she  attained  the  age  of  sixteen, 
which  was  a  day  sufficiently  certain.  The  -proof  is,  that  when  the 
ward  had  arrived  at  the  age  of  sixteen,  she  called  on  the  guardian 
for  a  settlement  on  a  day  appointed  by  him  for  that  purpose ;  when 
he  told  her,  that,  ^'he  had  been  disappointed  in  getting  all  the 
money,  but  had  procured  a  part,  which  he  offered  to  her;"  that  she 
declined  taking  it,  preferring  it  remaining  in  his  hands  on  interest, 
and  that  he  agreed  to  keep  the  money  on  iqterest,  and  after  paying 
her  fifty  or  sixty  dollars,  gave  her  his  promissory  note  for  the  bal- 
ance due  to  her  in  his  hauds  with  interest.  Here  then  is  a  case,  in 
which  the  money  was  actually  used;  for  he  had  so  applied  or  dis- 
posed of  it,  that  when  *  called  on  for  a  settlement,  he  could  ■,  ^  ^ 
only  procure  a  part  of  it;  it  was  not,  therefore,  lying  by  him  ^■■^ 
unased.  There  was  too,  an  express  contract  for  the  payment  of 
interest,  independent  of  the  promissory  note,  which  has  a  provision 
for  the  payment  of  interest,  and  is  evidence  of  his  keeping  the  money 
on  those  terms.  The  plaintiff  is  therefore,  ^entitled  to  recover  inte- 
rest from  that  time,  on  the  amount  of  the  balance  retained  by  the 
gnardian  in  his  hands.  And  the  Court  below  erred  we  think,  in  not 
having  so  directed  the  jury,  and  in  leaving  the  question  to  be  decided 
by  them.  Judgmewt  reversedy  and  procedendo  awarded. 


Jacob  Moats  vs.  Daniel  Witmeb.— June,  1831. 

F.  Bold  a  tract  of  land  to  W.  reseTTing  the  grain  then  in  the  ground.  This 
was  to  be  thrashed  in  the  barn,  and  the  straw  left  for  W's  use.  While 
the  grain  was  growing,  F.  sold  it  to  M.  who  had  notice  of  the  first 
agreement.  M.  cut  the  grain  and  stacked  it  upon  the  farm,  but  after- 
wards entered  upon  the  premises  then  in  the  possession  of  W.  and 
hauled  away  the  grain  in  the  straw  before  it  was  thrashed,  thrashed  it; 
and  did  not  return  the  straw.  In  an  action  of  trespass  g.  c.  /.  brought 
by  W.  against  M. — Held^  that  if  the  jury  believed  M^s  entry  was  for  the 
purpose  of  removing  the  grain  and  thrashing  it  off  the  premises,  that  it 
was  a  trespass  g.  c.  /.  and  the  plaintiff  might  recover  damages  for  that, 
and  the  straw  which  was  removed  and  not  returned,  (a) 

Where  a  party  is  a  trespasser  or  not,  according  to  the  intention  with  which 
he  enters  upon  land,  then,  whether  he  is  a  trespasser  or  not,  is  a  ques- 
tion for  the  jury  exclusively. 

Acts  which  amount  to  trespass  vi  et  armis^  and  which  are  a  component  part 
of  one  outrage,  may  be  united  with  a  claim  for  the  trespass  g.  c.  /.  and 
damages  for  both  recovered  in  the  same  action. 

Appeal  from  Washington  County  Court.  This  was  an  action  of 
trespass  quare  clausum  fregit^  brought  by  the  appellee,  against  the 
appellant,  on  the  5th  of  March,  1828. 

(a)  Cited  in  Long  vs.  Buchanan^  27  Md.  619;  Oeorge^s  Creek  vs.  Detmold^  1 
Md.  Ch.  880. 
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The  defendant  pleaded  not  gailty,  and  issue  was  joined. 

At  the  trial  the  plaintiff  read  in  evidence  to  the  jary  the  following 
agreement,  to  wit:  "Articles  of  agreement  •  made  this  11th 
IIW  of  November,  1826,  between  Daniel  Witmer  of  the  one  part, 
and  Henry  Funk  of  the  other  part,  witnesseth : — that  the  said  Henry 
Funk  excepts  the  grain  in  the  ground,  on  the  land  conveyed  by  said 
Henry  Funk  to  Daniel  Witmer  by  a  deed  bearing  date  the  23d  of 
October,  1826,  last  past.  The  strs^w  to  be  left  on  the  land,  and 
thrashed  in  the  bam  of  the  said  land,  for  Daniel  Witmer's  farm  use, 
&c."  And  likewise  read  to  the  jury  the  following  conditions  of  sale, 
signed  Henry  Funk,  and  dated  May  25th,  1827.  ''The  condition  of 
this  present  public  sale  is  such,  that  the  highest  bidder  or  bidders 
shall  be  the  buyer  or  buyers.  The  grain  will  be  sold  by  the  acre,  and 
thrashed  in  the  barn  on  the  premises,  and  the  straw  left  for  the  use 
of  Daniel  Witmer,  and  stacked  in  and  round  the  bam  of  said  Wit- 
mer. A  credit  of  six  months  will  be  given  the  purchaser,  by  giving 
his  note  with  approved  security."  Of  which  conditions  of  sale  it 
was  proved  the  defendant  had  notice.  It  was  admitt.ed  that  the 
plaintiff  was  in  possession  of  the  land,  in  the  said  agreement  men- 
tioned as  purchased  of  Funk,  and  that  the  defendant  in  Ma^^  1827, 
purchased  the  crop  of  grain  in  the  ground  from  the  said  Funk,  at 
public  sale,  when  the  aforesaid  conditions  of  sale  were  read  in  the 
presence  of  the  defendant,  and  that  he  cut  the  said  grain  and  stacked 
it  in  the  field  where  it  grew.  The  plaintiff  then  proved  that  the  de- 
fendant afterwards  entered  on  the  premises  and  hauled  away  to  his 
own  farm  the  grain  in  the  straw,  before  it  was  thrashed,  and  there 
thrashed  it,  and  did  not  return  the  straw  to  the  premises.  The  de- 
fendant then  prayed  the  Court  to  direct  the  jury,  that  as  he  had  a 
right  of  ingress  and  egress,  to  cut  the  grain,  and  get  it  out,  and  re- 
move it,  that  the  plaintiff'  is  not  entitled  to  recover  in  this  action,*  on 
account  of  his  removing  the  grain  with  the  straw  before  it  was 
thrashed ;  and  secondly,  if  the  Court  should  be  of  opinion  that  the 
the  plaintiff  is  entitled  to  recover  for  the  trespass,  he  is  not  entitled 
to  recover  for  the  straw  removed,  before  it  was  thrashed.  Which 
direction  the  Court  refused  to  give,  but  instructed  the  jury,  that  if 
-  the  defendant  •  entered  on  the  premises  for  the  purpose  of  re- 

*^"  moving  the  grain  in  the  straw,  and  thrashing  it  off  the  prem- 
ises, and  did  so  remove,  and  thrash  it,  and  did  not  return  the  straw 
to  the  premises,  whereby  it  was  lost  to  the  plaintiff,  that  then,  the 
plaintiff  was  entitled  to  recover  for  the  trespass  charged  in  the  de- 
claration. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Martin,  Stephen,  and  Doesby, 
JJ. 
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Anders<mj  for  the  appellant,  contended :  1.  That  the  defendant 
having  a  right  to  enter  on  the  premises  to  get  out  his  grain,  was  not 
guilty  of  the  trespass  complained  of.  On  this  point  he  cited,  Shafer 
V8.  Smithy  7  H.  i&  J.  67 ;  Bui  K  P.  89 ;  3  StarJc.  Ev.  1451  j  The  King 
V8.  Commissioners^  2  Maul,  dc  Seltc.  79.  2.  Supposing  a  trespass  to 
have  heen  committed,  still  the  plaintiff  was  not  entitled  to  recover 
damages  in  this  action,  for  the  straw  was  carried  away  before  it  was 
thrashed.    2  Wheat  Selw.  1035,  1036 ;  3  Stark.  Ev.  1444. 

Pricey  for  the  appellee,  referred  to  3  Stark.  Ev.  1444 ;  Dexter  vs. 
Roger.  10  Johns.  256. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  The  direction 
given  to  the  jury  by  the  Court  below,  was  "  that  if  the  defendant 
entered  on  the  premises,  for  the  purpose  of  removing  the  grain  in 
the  straw  and  thrashing  it  off  the  premises,  and  did  so  remove  and 
thrash  it,  and  did  not  return  the  straw  to  the  premises,  whereby  it 
was  lost  to  the  plaintiff,  that  then  the  plaintiff  was  entitled  to  re- 
cover for  the  trespass  charged  in  the  declaration."  In  this  instruc- 
tion, we  can  discover  nothing  of  which  the  appellant  ought  to  com- 
plain. It  concedes  to  him  more  than  he  had  any  right  to  demand ; 
and  denies  to  him  nothing  on  which  he  had  a  right  to  insist.  'Tis 
true  that,  under  the  contract  •between  Henry  Funk  and  -^j 
Daniel  Witmer,  he  was  authorized  to  enter  on  the  land  for  ■*'** 
the  purpose  of  cutting  and  securing  the  grain,  thrashing  it  in  the 
bam,  and  removing  it  away,  but  for  no  other  purpose.  The  moment 
he  entered,  in  the  language  of  the  Court,  '^  for  the  purpose  of  remov- 
ing the  grain  in  the  straw,  and  thrashing  it  off  the  premises,"  his 
right  of  ingress  and  egress  no  longer  protected  him,  and  he  stood  in 
no  better  predicament  than  any  other  trespasser.  Upon  this  ground 
the  Court  were  also  right  in  refusing  the  first  part  of  the  instruction 
prayed  for  by  the  appellant ;  to  wit :  '^  that  as  the  defendant  had  a 
right  of  ingress  and  egress  to  cut  the  grain,  and  get  it  out,  and  re- 
move it,  that  the  plaintiff'  is  not  entitled  to  recover  in  this  action,  on 
account  of  his  removing  the  grain  with  the  straw  before  it  was 
tbrasjied."  In  granting  this,  they  would  have  trenched  upon  the 
province  of  the  jury  in  determining,  quo  animoy  the  defendant  en- 
tered. If  his  entry  was  made  for  the  purpose  of  getting  out  and  re- 
moving the  grain  conformably  to  the  agreement  between  Funk  and 
Witmer,  although  after  he  entered  he  may  have  changed  his  mind 
and  committed  the  outrage  complained  of,  an  action  of  trespass 
quare  clattsum  /regit  could  not  be  maintained  against  him.  It  is  the 
intention  of  the  defendant  which  stamps  the  character  of  his  entry, 
and  this  the  jury  only  are  competent  to  find.  In  granting  this 
branch  of  the  instruction  too,  we  think  that  the  County  Court  would 
have  erred  on  another  ground.  Admitting  the  acts  of  the  defendant 
as  far  as  the  land  was  concerned  to  be  lawful,  yet  according  to  our 
construction  of  the  articles  of  agreement  between  Funk  and  Witmer^ 
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the  latter  had  such  a  property  in  the  straw  as  rendered  him  compe- 
tent to  maintain  an  action  of  trespass  vi  et  armis  for  sach  a  taking 
and  carrying  away  of  the  same  as  is  presented  by  the  facts  set  forth 
in  the  bill  of  exceptions.  The  true  intent  and  meaning  of  the  agree- 
ment was,  that  the  grain  should  be  the  property  of  Funk,  the  straw 
of  Witraer:  and  their  respective  possessions  were  co-extensive  with 
their  rights.  Witmer's  right  to  the  straw  was  absolute,  •  his 
■*'•'•  possession  nnqualitied,  but  as  it  might  be  lawfully  invaded  by 
Funk,  or  those  claiming  under  him,  with  a  view  to  its  being  thrashed 
in  the  barn  on  the  premises.  For  this  purpose,  and  no  other,  had 
they  a  right  to  touch  or  remove  it.  Suppose  Witmer,  owning  both 
grain  and  straw,  had  sold  the  grain  to  one  person,  and  the  straw  to 
another,  (subject  to  the  same  restrictions  as  to  thrashing  out,  as  are 
prescribed  in  this  case,)  and  a  stranger  were  to  seize  and  carry  away 
both,  can  it  be  doubted,  that  against  such  wrong-doer,  each  owner 
might  maintain  a  separate  action  of  trespass  vi  et  armUl  In  the 
case  at  bar  the  principle  is  the  same. 

The  second  branch  of  the  defendant's  prayer,  ^^  that  if  the  Court 
should  be  of  opinion  that  the  plaintiff  is  entitled  to  recover  for  the 
trespass,  he  is  not  entitled  to  recover  for  the  straw  removed  before  it 
was  thrashed,"  is  put  to  rest  by  the  interpretation  we  have  given  to 
the  contract  between  Funk  and  Witmer.  As  whatever  may  be  the 
law  as  to  a  plaintiffs  right  to  recover  substantive  damages  for  acts 
of  the  defendant  not  amounting  to  a  trespass  vi  et  armis,  bat  which 
may  be  the  foundation  of  a  separate  action  on  the  case  when  charged 
in  the  declaration  in  trespass  quare  clausum  fregit,  as  a  component 
part  of  the  outrage  complained  of,  there  cannot  be  a  doubt,  that  if 
such  acts  do  amount  to  a  trespass  vi  et  armis^  they  may  be  united 
with  the  action  of  trespass  quare  clausum  fregit,  and  the  same  dam- 
ages be  recovered  therefor,  as  if  a  separate  action  had  been  brought. 
And  the  plaintiff  is  entitled  to  a  full  indemnity  for  both  or  either  of 
the  trespasses  accordingly,  as  his  case  may  be  sustamed  by  proof. 
3  Stark.  Ev.  1451,  2  and  3,  and  the  cases  there  referred  to.  b  B.d 
A.  220. 

Seeing  no  error  in  the  proceedings  of  the  County  Court,  to  which 
the  appellant  has  any  right  to  except,  we  affirm  their  judgment. 

Judgment  affirmed. 


123  *  Stockett  vs.  Elltcott. — June,  1831. 

Upon  a  plea  of  usury  to  an  action  upon  a  single  bill,  it  appeared  that  the 
bill  had  been  given  upon  a  settlement  of  an  account,  which  contained 
items  of  debt  and  interest.  In  two  of  the  items,  the  interest  as  calcu- 
lated, exceeded  6  per  cent.  The  receipt  for  the  bill,  at  the  foot  of  the 
account,  stated,  that  in  '"case  of  error  either  way,  should  any  be  dis- 
covered,^' it  should  be  corrected.  HeZd,  that  this  was  no  evidence  of  an 
usurious  agreement. 
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Every  case  of  usury  must  depend  upon  its  own  circumstances.  It  is  the 
intention,  and  not  the  words  used,  that  gives  character  to  the  transac- 
tion; and  that  intention,  when  it  can  be  reached «  must  govern.  Where 
the  real  truth  and  substance  is  ascertained  to  be  a  loan  of  money,  a 
lending  on  one  side,  and  a  borrowing  on  the  other,  at  a  rate  of  interest 
exceeding  six  per  centum^  the  form  given  to  the  transaction  is  not  mate- 
rial; no  shift  or  device  can  take  it  out  of  the  Act  of  Assembly,  (a) 

Appeal  from  Anne  Arundel  County  Court.  This  was  an  action 
of  debt  commenced  on  the  13th  of  January,  1825,  by  the  appellees, 
George  Ellieott,  and  others,  as  Hurviving  partners  of  John  EJlicott  of 
John,  against  the  appellant,  Eichard  G.  Stockett,  on  the  following 
single  bill :  ^^I  promise  to  pay  unto  Ellioott  and  Co.,  in  one,  two  and 
three  equal  annual  instalments,  the  sum  dt'£594  3s.  9d.  with  interest 
from  the  date  hereof,  for  valne  received,  tt&  witness  my  hand  and  seal,, 
this  28th  day  of  July,  1815." 

The  defendant  pleaded  usury,  slnd  payment,  to  which  there  werQ^ 
issues. 

At  the  trial,  the  defendant  in  support  of  his  plea  of  usury,  read  in 
evidence  the  account  stated  between  the  parties,  and  the  receipt 
put  thereon  at  the  time  of  settlement,  and  for  the  balance  of  which 
the  above  single  bill  was  given ;  and  to  show  that  in  said  account  the 
plaintiffs  had  estimated  and  charged  more  interest  than  would  have 
been  allowed  upon  the  principal  sums,  for  the  times  for  which  credit 
was  given,  at  the  rate  of  six  per  cent,  per  annum,  specified  the 
charge  in  said  account  of  £25  lis.  7d.  as  and  for  interest  upon  the 
principal  sum  of  £509  Is.  Id.  for  the  space  of  eight  years,  one  month 
and  five  days ;  and  also  the  charge  of  £9  14s.  4d.  as  and  for  intei'est 
upon  a  principal  of  £41 18s.  2Jd.  •  for  the  space  of  three  years,  -  ^ - 
ten  months  and  one  day ;  and  insisted  that  thereby  the  said  •^'^^ 
defendant  was  charged  with  interest  above  the  rate  of  interest  allowed 
by  law,  and  that  the  same  was  evidence  of  usury. 

At  the  foot  of  the  account  so  read  in  evidence  by  the  defendant, 
there  was  the  following  receipt,  signed  by  the  plaintiff:  ^<  July  28th, 
1815 — Eeceived  his  note  in  full  for  the  above  account,  it  being  under- 
stood, in  case  of  error  either  way,  should  any  be  discovered,  that  it 
shall  be  corrected." 

The  plaintiffs  then  prayed  the  Court  to  instruct  the  jury,  that  there 
was  not  sufficient  evidence  of  usury  in  the  transactions  between  the 
parties,  which  instruction  the  Court  (KiLftOUB  and  Wilkinson,  A. 
J.)  gave.  The  defendant  excepted ;  and  the  verdict  and  judgment 
being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Mabtin, 
Stephen,  and  Abcheb,  JJ. 


(a)  Cited  in  Duncan  ys.  Savings  Instn,  10  G.  &  J.  812.    Cf.  Tyson  vs.  Hick- 
ard,  3  H.  &  J.  81. 
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A.  C  Magruder^  and  Alexander^  for  the  appellant,  cited  Ty9fyn  V8. 
Riclcard,  3  H.  iSb  J.  109 ;  2  Strange,  1246. 
Johnson^  for  the  appellees. 

-  ^  -  •  Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  This 
^  '^^  is  an  action  upon  a  single  bill,  the  defence  relied  upon  was 
usury,  and  the  case  is  brought  up  on  an  exception  taken  at  the  trial, 
to  an  instruction  by  the  Court  to  the  jury,  '^that  there  was  not  suffi- 
cient evidence  of  usury  in  the  transaction  between  the  parties." 

Every  case  of  usury  must  depend  upon  its  own  circumstances.  It 
is  the  intention,  and  not  the  words  used,  that  gives  character  to  the 
transaction,  and  that  intention  when  it  can  be  reached,  must  govern. 
Where  the  Teal  truth  and  substance  is  ascertained  to  be  a  loan  of 
money,  a  lending  on  one  side,  and  a  borrowing  on  the  other,  at  a 
rate  ot  interest  exceeding  six  per  cent,  per  annum,  the  form  given  to 
.the  transaction  is  not  material;  nD  shift,  or  device,  can  take  it  out  of 
the  Act  of  Assembly.  Here  the  bill  in  question  was  given  for  the 
amount  of  an  account  rendered  against  the  appellant,  in  which  in- 
terest was  charged  upon  the  different  items.  Every  item  of  princi- 
pal charged  in  the  account,  is  admitted ;  but  it  is  said,  that  the  in- 
terest charged  on  different  items  of  principal,  exceeded  the  rate  of 
six  per  cent,  a  year,  and  therefore,  that  the  bill  being  given  for  the 
whole  amount,  including  the  interest  so  charged,  it  was  an  usurious 
transaction. 

Whatever  might  have  been  the  case,  if  it  had  appeared  that  the 
alleged  overcharges  of  interest  were,  by  agreement  of  the  parties, 
made  and  allowed,  in  consideration  of  forbearance,  and  giving  day  of 
payment  to  the  appellant,  of  the  several  principal  sums  of  money  due 
from  him,  on  which  such  charges  of  interest  were  made,  there  is  in 
this  record  no  evidence,  express  or  implied,  of  any  such  agreement  or 
intention,  or  tending  to  show,  or  prove  any  such  •  agreement  or 
J  40  intention,  without  which  there  could  have  been  no  usury.  The 
agreement,  the  intention  of  the  parties,  constituting  a  principal  ingre- 
dient of  usury. 

But  it  is  contended,  that  whether  it  was  an  usurious  contract  or 
not,  was  a  question  which  ought  to  have  been  left  to  the  jnry,  and 
that  the  Court  did  wrong  in  instructing  them,  <^that  there  was  no 
sufficient  evidence  of  usury."  If  there  had  been  any  evidence  tend- 
ing to  prove  an  usurious  contract,  it  should  properly  have  been  left 
to  the  jury;  but  there  was  no  such  evidence,  and  surely  in  the  ab- 
sence of  any  evidence  tending  even  to  prove  it,  the  Court  cannot 
have  erred  in  instructing  the  jury,  '^that  there  was  not  sufficient 
evidence  of  usury."  So  far  from  there  being  any  evidence  tendiug 
to  prove  usury,  or  from  which  the  jury  could  have  inferred  an  usurious 
agreement,  the  evidence  set  out  in  the  record  tends  to  a  different 
conclusion. 
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The  only  evidence  in  the  case  is,  the  single  bill,  the  acconnt  for  the 
amonnt  of  which  it  was  given,  and  a  receipt  on  the  back  of  the 
accoant  by  the  obligee,  for  the  bill  in  fall  of  the  account,  of  the  same 
date  with  the  bill ;  which  receipt  contains  a  stipulation,  ''that  in  case 
of  error  either  way,  should  any  be  discovered,  it  shall  be  corrected." 
That  receipt,  if  it  tends  to  prove  any  thing,  it  is,  that  there  was  per- 
fect fairness  in  the  transaction ;  it  seems  to  presuppose  that  there 
might  possibly  be  mistakes  in  the  charges,  either  of  items  of  princi- 
pal, or  of  interest,  and  provides  for  the  correction  of  them,  if  they 
should  be  made  to  appear,  and  thus  tends  to  show  that  there  was  not 
any  nsarious  intention  or  agreement,  rather  than  that  there  was. 
For  can  it  be,  that  if  there  were  known  charges  of  interest  exceeding 
the  legal  rates,  intended  and  agreed  upon  between  the  parties,  as  a 
eoDsideration  for  forbearance,  and  time  given  to  the  appellant  for 
payment  of  the  several  sums  of  principal  charged  in  the  account,  the 
obligee  would  at  the  same  time,  have  armed  the  appellant  with  astip- 
ulation for  the  correction  of  those  very  overcharges,  the  price  of  for- 
bearance ! 

*  The  evidence  goes  to  negative  the  allegation  of  usury,  and  ^  ^ly 
no  other  inference  can  be  drawn  from  it.  *  '^  • 

The  Court  therefore,  we  think,  did  right  in  giving  the  instruction 
eomplained  of.  It  was  the  least  it  could  do,  to  tell  the  jury  there 
was  not  sufficient  evidence  of  usury,  where  there  was  no  evidence  at 
an.  Judgment  affirmed. 


Samuel  Hamilton  vs.  Samuel  A.  Jones.— June,  1831. 

£.  tenant  for  life,  permitted  A.  to  cut  a  ditch  through  her  land,  to  supply 
bis  mill  with  water.  Upon  the  death  of  E.  a  verbal  agreement  was 
made  between  the  remainder-man  and  H.  for  the  purchase  of  the  ditch, 
and  the  amount  .of  the  purchase  money  was  to  be  ascertained  by  certain 
arbitrators.  An  award  being  made,  H.  filed  his  bill  for  a  performance 
of  this  agreement.  The  defendant's  answer  admitted  the  facts,  but  re- 
lied upon  the  Statute  of  Frauds  as  a  bar— HeZd,  there  was  no  part  per- 
formance, and  the  contract  could  not  be  enforced. 

The  ground  upon  which  Chancery  interposes  its  aid,  in  the  case  of  a  clear 
part  performance  of  a  verbal  agreement,  is  that  to  withhold  relief,  would 
be  to  suffer  a  party,  seeking  to  shelter  himself  under  the  Statute  of 
Frauds,  himself  to  commit  a  fraud,  (a) 

Appeal  from  the  Equity  side  of  Prince  George's  County  Court. 
The  bill  which  was  filed  on  the  28th  of  December,  182.5,  stated,  that 
some  time  in  the  year  1817,  the  complainant  (the  present  appellant,) 
purchased  a  mill-seat  and  mill,  on  a  water-course  called  "Piney 

(a)  Approved  in  Hall  vs.  Hall,  1  Gill,  390;  Semmes  vs.  Worthington,  88  Md. 
827;  Cole  vs.  Cole,  41  Md.  804;  Small  vs.  Oicings,  1  Md.  Ch.  369. 

6  3  a.  &  J. 
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Branch,"  being  part  of  a  tract  of  land  called  the  ^^  Besurvey  on  part  of 
Isaac's  Park,"  containing  two  acres ;  that  for  the  purpoHe  of  con  veying 
water  to  hia  mill,  with  greater  convenience  and  effect,  he  shortly  after 
his  aforesaid  purchase,  by  the  leave,  and  with  the  consent  of  a  cer- 
tain Elizabeth  Jones,  cat  a  ditch  of  about  100  or  120  yards  in  length, 
through  H  small  angle,  or  corner  of  a  tract  of  land  called  the  ^' Win- 
tersol's  Range,"  at  that  time  in  the  possession  of  the  said  Elizabeth 
Jones,  who  was  tenant  thereof  for  life,  under  the  will  of  her  deceased 
husband,  Bichard  S.  Jones,  and  has  *  continually  since,  quietly 
*  '^^  used,  and  enjoyed  the  benefit  of  the  said  water-course,  by 
means  of  the  said  ditch,  until  some  time  in  October  last,  whefn  a 
certain  Samuel  A.  Jones,  (the  appellee,)  to  whom  the  laud  called 
^'  Wintersol's  Bange,"  had  descended,  upon  the  death  of  his  mother 
the  said  Elizabeth  Jones,  which  occurred  some  time  in  the  preceding 
month  of  July,  informed  the  complainant,  that  he  conceived  his  land 
was  injured  by  said  ditch,  and  that  some  compensation  must  be 
made  him  therefor,  which  the  complainant  being  perfectly  willing  to 
do,  to  any  reasonable  or  just  amount,  assented ;  but  they  being  them- 
selves unable  to  agree  upon  what  should  be  the  amount  of  the  com- 
pensation, it  was  agreed  to  leave  the  matter  to  the  arbitration  of  two 
persons,  one  to  be  chosen  by  each  party,  with  power  to  the  arbi- 
trators, in  case  of  disagreement,  to  call  in  a  third  person  as  umpire ; 
the  defendant,  the  said  Jones,  promising  upon  the  payment  by  the 
complainant  to  him,  of  the  sum  so  to  be  ascertained  to  secure  to  the 
complainant  and  his  heirs,  the  right  to  convey  water  to  his  mill  in 
the  manner  aforesaid,  by  a  legal,  and  valid  instrument  of  writing. 
That  the  arbitrators  not  being  able  to  agree  upon  the  sum  to  be  paid 
by  the  complainant,  in  pursuance  of  the  authority  given  them  for 
that  purpose,  called  in  an  umpire,  who  determined,  as  complainant 
is  informed,  that  ninety  dollars  was  an  adequate  compensation  for 
any  damage,  or  injury  which  the  defendant  had,  or  might  sustain  by 
reason  of  said  ditch,  which  sum,  and  ten  dollars  more,  the  complain- 
ant has  already  offered,  and  is  still  willing  to  pay  the  defendant,  who 
refuses  to  receive  the  same,  and  threatens  to  destroy  said  ditch,  and 
divert  the  water  from  complainant's  mill,  unless  he  will  pay  a  much 
larger  sum.    Prayer  for  an  injunction  and  a  general  relief,  &c. 

The  County  Court  granted  an  injunction  accordingly,  until  farther 
order. 

The  answer  of  the  defendant  admitted  the  purchase  by  the  com- 
plainant, of  the  mill  seat,  &c.,  as  stated  in  his  bill,  and  that  be  did 
-  ^  with  the  leave,  and  permission  of  defendant's  •  mother  Eliza- 
*'*"  beth  Jones,  convey  water  to  the  same  in  the  manner  he  has 
charged,  through  a  part  of  a  tract  of  land  called  '^  Wintersol's 
Bange,"  in  which  the  said  Elizabeth  had  a  life  estate,  under  her 
husband's  will ;  the  defendant,  under  the  same  will,  was  entitled  to 
a  fee  in  remainder  therein,  after  the  death  of  the  said  Elizabeth. 
The  defendant  admitted,  that  upon  the  death  of  »aid  Elizabeth, 
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which  occaired  some  time  in  the  fall  of  1825,  he  took  possession  of 
said  land,  and  supposing  himself  to  be  prejudiced  by  the  said  ditch, 
he  inibrmed  complainant,  that  he  must  make  him  compensation,  and 
unless  he  did  so,  he  should  be  compelled  to  obstruct  the  passage  of 
the  water.  .  He  admitted  the  reference  to  arbitration  as  stated,  and 
the  calling  in  of  the  umpire,  who,  he  has  been  informed  and  believes, 
declared,  that  the  injury  done  defendant,  was  fully  equal  to  ¥120, 
hat  that  be  afterwards  determined  upon  making  an  award  upon 
principles,  which  defendant  does  not  consider  to  be  correct.  The 
answer  then  asserts  that  the  agreement  set  up  in  the  bill,  being  in 
relation  to  an  interest  in  land,  and  not  being  in  writing,  is  void  under 
the  provisions  of  the  Statute  of  Frauds,  which  is  pleaded,  and  relied 
on  as  a  defence  to  the  relief  prayed. 

The  cause  was  set  down  for  hearing  on  bill,  and  answer,  and  the 
County  Court  at  July  Term,  1829,  dissolved  the  injunction,  and  dis- 
missed the  bill  with  costs. 

From  this  decree,  the  complainant  appealed  to  the  Court  of 
Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
Aechee,  and  Doesey,  JJ. 

A.  C.  Magruder,  for  the  appellant,  cited  1  Madd.  Ch.  Pr.  293;  Ih. 
301. 

Johnaonj  for  the  appellee,  cited  Hays  vs.  Richardson,  lO.&J.  382 ; 
Beulins  vs.  Shippan,  5  Bam,  and  Ores.  221 ;  Cooth  vs.  Jackson,  6 
Ves.  Jr.  17 ;  Boardman  vs.  Mosiyn,  6  Ves.  Jr,  470 ;  1  Madd.  Ch,  Pr, 
301 ;  Wills  vs.  Stradling,  3  Ves.  378 ;  Buckmaster  vs.  Harrop,  13  1  h. 
474 ;  Philips  vs.  Thompson,  1  Johns.  Ch.  C.  149 ;  Jer.  Eq.  437. 

•Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  -^ 
We  can  discover  nothing  in  the  record,  to  warrant  a  decree  ■*•'* 
for  the  relief  sought  in  the  bill.  The  ditch,  for  the  preservation  of 
which,  the  aid  of  Chancery  is  invoked,  was  made  by  the  permission 
of  a  tenant  for  life,  then  in  possession,  through  the  land  of  the  de- 
fendant, the  remainder-man,  without  (for  anything  that  appears)  his 
sanction  or  aiithority.  The  ditch,  moreover,  was  exclusively  for  the 
convenience  and  benefit  of  the  complainant,  and  the  assent  of  the 
tenant  for  life  to  the  making  of  it,  appears  to  have  been  given  with- 
out consideration.  It  was  a  mere  naked  license  to  the  complainant, 
for  hiif  exclusive  accommodation,  voluntarily  given  by  the  tenant  for 
life.  The  tenant  for  life,  died  in  July,  1825,  and  in  October  the 
same  year,  the  remainder-man  who  had  then  taken  possession,  in- 
formed the  complainant,  that  his  land  was  injured  by  the  ditch,  and 
that  he  must  make  him  some  compensation,  or  he  would  be  obliged 
to  obstruct  it.  There  was  no  acquiescence  therefore,  by  the  defendant, 
in  what  had  been  done  prejudicial  to  the  complainant,  or  affording 
him  any  ground  of  complaint,  or  of  a  character  to  give  him  any  stand- 
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ing  in  a  Goart  of  equity.  At  most,  it  was  but  an  acquiesceoce  for  a 
month  or  two,  in  the  enjoyment  by  the  complainant,  of  an  easement 
over  the  defendant's  land,  for  the  exclusive  accommodation  of  the 
complainant,  and  to  the  prejudice  of  the  defendant,  and  is  wholly  un- 
like the  case  of  a  remainder-man,  who  continues  to  receive  the  rent, 
and  lies  by,  and  with  notice,  suffers  the  lessee  to  rebuild,  &c.  to  the 
improvement  of  the  estate,  and  to  the  injury  of  the  lessee,  if  evicted. 
The  ground  upon  which  Chancery  interposes  its  aid,  in  the  case  of  a 
clear  part  performance  of  a  verbal  agreement,  is,  that  to  withhold  re- 
^  ^  lief,  would  be  to  suffer  a  party  seeking  •  to  shelter  himself 
i^^  under  the  Statute  of  Frauds,  himself  to  commit  fraud.  But 
what  fraud  was  there  here,  in  merely  suffering  the  complainant  to  en- 
joy an  easement  erected  for  his  own  benefit,  on  the  land  of  the  de- 
fendant, and  to  his  prejudice,  and  that  too,  without  any  consideration? 
With  respect  to  the  alleged  agreement  by  the  defendant,  to  secure  to 
the  complainant  and  his  heirs,  the  privilege  of  conveying  the  water  to 
his  mill  through  the  ditch,  on  his  paying  to  him  as  a  consideration 
therefor,  such  sum  as  should  be  adjudged  by  arbitrators  appointed 
by  them,  it  is  admitted  by  the  answer;  but  it  was  a  verbal  agree- 
ment, and  the  Statute  of  Frauds  is  insisted  upon,  and  nothing  has 
been  done  to  entitle  the  complainant  to  a  decree  for  a  specific  per- 
formance. 

The  ditch  was  not  made  in  pursuance,  or  upon  the  faith  of  that 
agreement,  but  was  dug  long  before,  by  the  permission  of  the  tenant 
for  life,  without  the  sanction  of  the  defendant,  who  had  not  then 
come  into  the  possession  of  the  land.  It  was  not  an  improvement 
by  which  the  value  of  the  land  was  advanced,  but  directly  the  re- 
verse, and  the  defendant  has  derived  no  benefit  or  advantage  from 
it.  The  complainant  has  paid  no  money  upon  the  agreement,  nor 
been  put  to  an}-  costs  or  expense  in  consequence  of,  or  upon  the  faith 
of  it.  There  has  been  no  part  performance,  nor  any  act  done  by  him 
in  part  execution  of  it,  from  which  he  could  suffer  an  injury,  by  the 
refusal  of  the  defendant  to  execute  it  on  his  part.  All  he  did,  the 
making  of  the  ditch,  was  done  before  the  agreement,  and  not  result- 
ing from  it.  It  was  in  reference  to  what  had  been  already  done, 
that  the  agreement  was  entered  into,  and  what  he  had  to  do,  to 
entitle  himself  to  the  beneficial  enjoyment  of  it,  was  the  payment  of 
the  sum  determined  on  by  the  umpire  as  a  sufficient  consideration, 
which  he  might  have  declined  doing,  if  he  had  seen  fit ;  and  the  re- 
fusal by  the  defendant  to  accept  it  and  fulfil  his  engagement,  ogives 
him  no  ground  to  stand  upon,  in  the  face  of  the  Statute  of  Frauds. 

^  •  It  is  the  mere  case  of  a  verbal  agreement  within  the  Sta- 
^^^  tute  of  Frauds  in  relation  to  an  interest  in  land,  which  the 
defendant  refuses  to  fulfil,  rel3ing  upon  the  statute ;  without  »ny  part 
performance  by  the  complainant  or  other  act  done,  for  his  claim  to 
the  interposition  of  Chancery  to  lean  upon.  The  leaving  of  it  to 
others  to  say,  what  would  be  a  sufficient  consideration  for  the  privilege 
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of  contiuaing  to  convey  the  water  by  means  of  the  ditch,  through  the 
defeudant's  land,  does  not  distinguish  it  from  any  other  verbal  agree- 
ment; and  the  circumstance  alone,  that  the  umpire  determined  on 
a  sum,  that  he  supposed  would  be  a  sufficient  consideration,  cannot 
have  the  effect  to  take  it  out  of  the  statute ;  and  notwithstanding  the 
defendant  in  his  answer,  admits  the  agreement,  yet  as  he  insists  on 
the  statute,  he  is  entitled  to  the  benefit  of  it.  Decree  affirmed. 
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upon  a  bill  against  an  alleged  intruder  for  an  account  of  the  rents  and 
profits  of  the  complainant's  estate,  accruing  during  her  minority,  her 
guardian  is  not  a  competent  witness  to  prove  an  agreement  between 
himself  and  the  defendant,  that  the  defendant  should  keep  the  estate, 
and  pay  the  rents  to  the  complainant  and  her  sister,  who  were  jointly 
interested.  It  was  the  duty  of  the  wit^ieas  to  have  collected  the  rents, 
and  accounted  for  them.  He  is  therefore  interested  in  sustaining  the 
suit,  (a) 

The  objection  of  the  competency  of  a  witness,  by  whose  proof  a  mere  inter- 
locutory order,  not  the  subject  of  an  appeal,  was  obtained,  is  open  to 
consideration  in  the  Appellate  Court,  though  more  than  nine  months 
had  elapsed,  between  the  i)as8age  of  the  interlocutory  order,  and  the 
time  of  taking  the  appeal  from  the  final  decree,  (b) 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  case  was 
filed  by  the  appellee,  Dorcas  G.  Bourne,  against  the  appellant,  Wil- 
liam E.  Hungerford,  on  the  2l8t  of  December,  1819. 

*  The  following  statement  of  the  case  and  the  proceedings  ^  ^  . 
in  Chancery,  is  extracted  from  the  opinion  of  the  Judge,  who  ■**^* 
pronounced  the  judgment  of  this  Court. 

The  bill  states,  that  in  the  year  1807,  a  certain  Thomas  Bourne 
died,  seized  and  intestate  of  certain  lands,  one-half  of  which  came  by 
inheritance  to  the  complainant;  and  that  during  her  minority,  the 
appellant  took  possession  of  it,  and  either  rented  it  to  others,  or  cul- 
tivated it  himself,  under  an  agreement  with  a  certain  James  M.  Taylor, 
her  uncle, with  whom  she  lived,  to  pay  therefor  per  annum,  4,150  pounds 
of  tobacco.  The  suit  was  instituted  after  she  came  of  age;  and  with 
the  bill,  an  account  is  exhibited  of  the  alleged  stipulated  rent;  the 
balance  appearing  on  which,  with  interest  on  each  year's  rent,  from 
the  time  it  is  supposed  to  have  become  due,  is  stated  to  be  th.e  quan- 
tity of  tobacco  claimed,  with  a  prayer  tor  an  account  of  rents  and 
profits,  and  for  general  relief. 


(a)  Distinguished  in  Watts  vs.  Oarrett^  post^  m.  p.  858.  See  Drury  tb. 
Conner,  1  H.  &  G.  157. 

(b)  Cited  in  Roberts  vs.  Salisbury,  post,  m.  p.  434;  Wilhelm  vs.  Caylor,  83 
Hd.  162:  Wayman  vs.  Jones,  4  Md.  Ch.  512.  See  Snowden  vs.  Dorsey,  6  H.  & 
J.  W. 
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The  appellant  in  his  answer,  admits  the  title  of  the  complainant  to 
one-half  of  the  land ;  bnt  among  other  things  denies,  that  he  ever 
agreed  with  James  M.  Taylor,  or  any  other  person,  to  rent  the  land, 
or  any  part  of  it,  at  any  price,  or  on  any  condition,  or  to  pay  tha^rent 
mentioned  in  the  bill,  or  that  he  owes  any  part  of  the  tobacco  men- 
tioned in  the  account  exhibited  with  the  bill,  or  that  he  ever  took 
possession  of,  and  cnltlvated  the  land  himself,  or  rented  it  oat  to 
others,  as  charged  in  the  bill;  but  admits,  that  on  the  death  of 
Thomas  Bourne,  from  whom  the  estate  descended,  he  did  enter  upon 
the  land  as  administrator,  to  finish  the  growing  crop,  and  to  receive 
from  the  tenants,  the  rents  then  due ;  and  that  he  did  at  the  parti- 
cular I'equest  of  his  mother,  who  was  entitled  to  one-half  of  the  land, 
and  of  James  M.  Taylor,  the  relative  and  acting  friend  of  the  com- 
plainant, agree  to  rent  out  a  parcel  of  the  land  for  one  year,  with  the 
express  understanding  that  he  was  not  in  any  way  to  be  responsible 
for  the  rents,  if  the  tenants  should  fail  to  pay.  After  testimony 
taken  on  both  sides,  among  which  was  that  of  James  M.  Taylor, 
1 Q  R  w^liich  was  objected  to  on  the  ground  •  of  interest,  the  Chan- 
'■^^  cellor  being  of  opinion  that  it  was  competent,  and  upon  the 
whole  of  the  evidence,  considering  the  appellant  an  intruder  upon 
the  estate  of  the  complainant,  on  the  26th  of  July,  1827,  decreed  an 
account  to  be  taken  of  the  rents  and  profits,  on  the  principle,  that 
whoever  enters  upon  the  estate  of  an  infant,  is  considered  in  equity, 
as  entering  as  guardian  to  such  infant,  and  may  be  made  to  account 
for  the  rents  and  profits. 

The  account  reported  by  the  auditor,  was  excepted  to  among  other 
things,  on  the  ground,  that  it  was  in  part  founded  upon  the  testimony 
of  James  M.  Taylor,  who  was  alleged  to  be  an  incompetent  witness. 
And  on  the  16th  of  February,  1829,  the  Chancellor  overruled  the 
exceptions  to  the  report,  and  decreed  that  the  appellant  should  pay 
to  the  complainant,  the  amount  stated  to  be  due,  or  bring  the  same 
into  Court,  to  be  paid  to  her.  From  which  decree  this  appeal  was 
made. 

The  cause  came  on  to  l)e  argued  before  Buohanan,  C.  J.,  Eablb, 
Mabtin,  Aboheb,  and  Dobset,  JJ. 

BoyUj  for  the  appellant,  cited  Act  of  1829,  ch.  24,  sec.  8;  1798,  oh. 
101,  sub-ch.  12,  sec.  4,  5,  and  8;  Drury  vs.  Conner^  1  H,  db  O.  229; 
Truss  vs.  Old,  6  Randolph.  556 ;  2  Kent  Com.  185,  (5)  186, 187 ;  1  Bol 
Ahr.  121 ;  1  Com.  Dig.  Aec.  JE.  4,  189 ;  Dinwiddle  vs.  Bailey^  6  Ves. 
141;  Porter  vs.  Spencer^  2  Johns.  Ch.  Cases.  169;  Smith  vs.  MarkSj  2 
Randolph^  449;  2  Atk.  282;  3  Ih.  124;  1  Ves.  Sr.  171;  Newburgh  vs. 
Bickersiaff,  1  Vernon^  295 ;  Cary  vs.  Bertie  et  al.  2  lb.  342;  Doe  vs. 
Williams^  Cowp.  621 ;  Forrester  vs.  Pegon,  1 M.  and  8.  9 ;  Harwood  vs. 
Harwood,  1806,  per  Kilty,  Ch. ;  Johnson  vs.  Berry ,  per  Kilty,  Ch. 
1810 ;  Winder  et  al.  vs.  Diffenderffer^  per  Bland,  Ch.  1830 ;  Strike 
McDonald^  2  H.  db  Q.  240. 
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Magruder  and  Brewer^  Jr.  for  the  appellee,  cited  McDonald  vs. 
Strike^  2  H.  &  Q.  259 ;  Sn<ncden  vs.  Dorsey^  6  H.  i&  J.  114;  Hagthorp 
vs.  HooJcj  10.  <fe  J.  309 ;  2  Madd.  Ch.  Pr.  347, 348 ;  2  Ibnfe.  J^g.  234 ; 
dmner  vs.  Drury^  1  H.  dt  G.  230;  &tM«  vs.  Clagget,  2  &.  <i^  t/^  14; 
[/iuferAt7^vs.  Fan  Courtlandt^  2  Johns.  Ch.  0.  369;  Ludlow  vs.  iSimon^i, 
2  Cain«'«  (7«we9  in  Error ^  38, 40, 52 ;  lAvingsion  vs.  Livingstony  4  Johns. 
Ck  0.  290 ;  1  JB?d^'«  i^ep.  190. 

Taney^  (Attorney-General,)  in  reply,  cited  Dorsey  vs.  Smith,  6  jff. 
di  J.  262 ;  Thompson  vs.  McKim,  6  ^.  <^  J.  302 ;  Hagthorp  vs.  i^ooAr,  1 
e.  cfc  J.  307. 

♦Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  *q|^ 
After  adverting  to  the  statement  of  the  case,  before  set  forth  **^«^ 
the  Judge  proceeded : 

As  the  case  is  presented  to  us,  |ire  do  not  feel  ourselves  authoiized 
to  consider  the  appellant  as  an  intruder  upon  the  lands  of  the  com- 
plainant, and  to  treat  him  as  her  guardian,  and  as  such,  answerable 
to  her  for  the  rents  and  profits  of  the  estate.  James  M.  Ta.vlor 
swears  that  Thomas  Bourne,  from  whom  the  estate  descended, 
died  in  the  spring  or  summer  of  the  year  1807,  that  the  complainant, 
whose  business  he  transacted,  lived  at  that  time  with  him,  that  some 
time  after  the  death  of  Thomas  Bourne,  either  the  succeeding  fall, 
^r  spring,  or  summer,  he  is  not  certain  which,  the  appellant  proposed 
to  keep  the  whole  of  the  lands  of  the  late  Thomas  Bourne,  and  to 
pay  one-half  of  the  rents,  (to  be  ascertained  by  persons  chosen  for 
that  purpose,)  to  the  complainant,  and  her  sister  who  was  then  liv- 
ing and  entitled  to  a  part  of  the  land,  (the  appellant's  mother  being 
entitled  to  the  other  half)  to  which  he,  Taylor,  who  is  stated  in  the 
bill  to  be  the  uncle  of  the  complainant,  and  with  whom  she  at  the 
time  lived,  agreed. 

If  looking  to  this  testimony,  and  treating  Taylor  as  a  com[)etent 
witness,  it  should  be  held,  that  such  a  letting  by  an  uncle  and  friend 
of  the  complainant  entitled  to*"  be  her  guardian,  and  with  whom  she 
lived,  and  who  was  in  the  habit  of  transacting  her  business,  was,  if 
he  bad  not  then  been  appointed  guardian,  unauthorized,  and  that 
the  entering  upon,  and  holding  the  land  by  the  appellant  under 
such  an  agreement,  constituted  him  an  intruder,  and  subject  to  be 
made  answerable  in  equity,  for  the  rents  and  profits  as  a  guardian ; 
•yet  seeing  from  other  evidence  in  the  cause,  that  Taylor  was  ^^^ 
appointed  guardian  to  the  complainant,  and  filed  his  bond  as  ■**" 
such,  in  the  Calvert  County  Orphans'  Court  on  the  8th  of  August, 
1808,  may  it  not  be  inferred  in  the  absence  of  anything  to  the  con- 
trary, that  the  agreement  with  the  complainant,  of  which  he  speaks, 
was  made  after  he  was  appointed  guardian,  and  when  he  was  clearly 
authorized  to  rent  out  the  land  f  This  would  be  perfectly  consistent 
with  that  part  of  his  testimony,  in  which  he  says  that  it  was  made 
in  the  fall,  or  spring,  or  summer,  he  is  not  certain  which,  next  sue- 
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ceeding  the  death  of  Thomas  Bourne,  which  was  in' the  spring  or 
summer  of  1807.  For  if  it  was  made  at  any  time  during  the  month 
of  August,  1808,  after  the  8th,  it  was  in  the  summer,  and  within  the 
words  of  his  testimony.  Besides,  he  may  have  been  appointed  guar- 
dian some  time  before  he  gave  his  bond,  (for  the  time  of  his  appoint- 
ment does  not  appear  in  the  record,)  and  it  is  more  reasonable  to 
suppose,  that  he  made  the  agreement  after  he  was  appointed  guar- 
dian, and  when  he  was  authorized  to  make  it,  than  before,  and  when 
he  was  not  authorized,  there  being  nothing  in  his  evidence  confining 
the  agreement  to  a  prior  time,  or  leading  to  a  different  conclusion* 
Or,  if  it  was  made  before  Taylor  received  the  appointment. of  guar- 
dian, yet  as  he  wa8  appointed  long  before  any  rents  became  due,  and 
as  it  appears  that  he,  from  that  time,  received  a  portion  of  the  rents 
for  each  year,  up  to  the  year  1814,  for  which  credits  are  given  in  the 
exhibit  filed  with  the  bill,  and  in  the  report'  of  the  auditor,  it  would 
seem  to  follow,  that  he  accepted  the  appellant  as  his  tenant  in  the 
capacity  of  guardian,  and  received  the  rents  in  that  character;  and 
that,  from  the  time  of  his  appointment,  the  relation  in  which  the 
appellant  stood  to  him,  was  that  of  his  tenant,  as  the  guardian  of 
the  complainant.  In  either  case,  the  appellant  was  in  by  authority ; 
in  the  first,  from  the  time  of  the  original  agreement ;  and  in  the 
latter,  from  the  time  that  Taylor  was  appointed  guardian,  when  a 
new  relation  commenced,  and  when  no  rents  and  profits  had  been 

i/i  1  ^^^^^^9  *  ^^^  ^^  ^^^  ^^  ^  treated  as  an  intruder,  nor  liable 
-^^'^  to  be  called  on  as  guardian,  to  account  for  the  rents  and  pro- 
fits. Nor  answerable  to  the  complainant  on  his  contract  with  Tay- 
lor, to  whom  alone  he  is  responsible;  and  if  Taylor  has  violated  bis 
duty,  or  malcouducted  himself  as  guardian,  her  remedy  is  against 
him  on  his  guardian's  bond.  But  leaving  this  view  of  the  subject, 
and  looking  to  the  other  evidence  in  the  record,  it  seems  to  us,  that 
the  testimony  of  Taylor  cannot  stand  with  that  of  several  of  the 
other  witnesses,  particularly  that  of  James  Wilson  and  Samuel  Tur- 
ner, with  which  it  is  wholly  inconsistent ;  and  taking  the  whole  of 
the  evidence  together,  we  think  the  weight  of  testimony  is  against 
the  complainant,  and  that  the  appellant  did  not  take  possession  of 
the  land,  and  either  rent  it  out  to  others,  or  cultivate  it  himself, 
under  an  agreement  with  Taylor,  to  pay  a  stipulated  rent  as  charged 
in  the  bill ;  nor  at  any  time  enter  upon  it,  and  occupy  and  enjoy  it, 
or  receive  the  rents  and  profits  to  his  own  use,  so  as  to  charge  him 
as  guardian,  and  that  he  had  no  other  concern  with  it,  than  as  the 
agent  of  James  M.  Taylor  and  his  mother,  for  which  we  think  he 
should  not  be  made  to  account  for  the  rents  and  profits.  Drury  vs. 
Conner,  1  H.  &  G.  220. 

But  if  it  was  otherwise,  and  taking  the  whole  of  the  evidence  to- 
gether, it  would  be  sufficient  to  subject  him  to  an  account  for  the 
rents  and  profits,  yet  without  the  testimony  of  Taylor  there  is  noth- 
ing to  charge  the  appellant,  and  we  think  it  was  incompetent  and 
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oQght  to  have  been  rejected.    He  was  the  gaardian  of  the  oom- 
plainant.     It  waa  his  daty  to  collect  the  rents  and  account  for 
them,  and  if  he  received  and  misapplied  them,  or  they  were  lost,  by 
any  culpable  negligence  or  inattention  to  his  duty,  be  is  answerable 
on  his  bond  to  the  complainant,  and  is  therefore  interested  in  sus- 
taining this  suit,  and  thereby  exonerating  himself  from  liability. 
Bat  it  is  said  that  this  objection  comes  too  late,  and  that  the  appel- 
lant, to  avail  himself  of  it,  should  have  appealed  from  the  interlocu- 
tory decree  of  the  26th  of  July,  1827,  (by  which  the  rights  of  the 
psffties  are  supposed  to  *have  been  settled,)  within  nine  ^^^ 
months  from  the  time  it  was  passed,  the  time  prescribed  by  ^^'^ 
the  Act  of  1785,  ch.  72,  sec.  27;  whereas  this  appeal,  which  is  from 
the  final  decree  of  the  Chancellor,  was  taken  on  the  3d  of  June,  1829, 
abnost  two  years  after  the  date  of  the  interlocutory  decree.    But  to 
this  we  cannot  yield  our  assent;  the  rights  of  the  parties  were  not 
finally  adjudicated  by  the  interlocutory  decree  of  the  26th  July,  1827. 
It  is  true  the  Chancellor  does  say,  that  he    ''  considers  all  the 
teatimony  in  the  case  competent,  and  so  far  credible  when  taken 
altogether,  as  to  entitle  the  plaintiff  to  recover."    But  that  is  not  a 
decree  finally  settling  any  thing  in  controversy  between  the  parties ; 
but  an  expression  only  of  the  opinion  of  the  Chancellor,  upon  which 
the  decree  for  an  account  was  founded.    And  the  account  When 
taken,  might  have  been  rejected  by  the  Chancellor  on  further  proof 
on  more  full  consideration.    The  decree,  therefore,  directing  an  ac- 
ooont  to  be  taken,  was  a  mere  interlocutory  order,  from  which  an 
appeal  could  not  properly  have  been  taken.     Snowden  and  others  vs. 
Doney  and  others,  6  H.  db  J.  114 — and  Hagthrop  and  Wife  and  others 
n.  Hookas  AdmWSj  1  Q.&  J.  270,  are  conclusive  on  this  point,  and  as 
an  appeal  would  not  lie  from  the  decree  for  an  account,  the  whole 
case  is  open  upon  the  appeal  from  flie  final  decree. 

Decree  reversed,  and  hill  dismissed  with  costs  in  both  Courts. 


Thomas'  Lessee  vs.  Godfrey  et  al. — June,  1831. 

"Hie  construction  of  a  grant  is  for  the  Court,  and  not  a  matter  proper  to  be 
submitted  to  a  jury,  except  in  a  case  of  latent  ambiguity,  (a) 

It  is  a  well  established  rule  of  construction,  that  calls,  whether  to  artificial 
or  natural  objects,  are  to  be  preferred  to  courses  and  distances;  there- 
fore, when  a  tract  of  land  is  described  by  courses  and  distances,  and 
calls,  the  calls  are  to  be  gratified  in  the  construction  of  the  grant,  if 
they  can  be  established,  and  the  courses  and  distances  disregarded,  if 
they  do  not  correspond  with  the  calls,  (b) 


(a)  See  Carroll  ts.  Norwood,  6  H.  &  J.  121;  Hammond  vs.  Ridgely,  Jbid^ 
IW,  note,  to  same  efl^ect. 

(b)  See  Wilson  vs.  Inloes,  6  Gill,  121;  Proprietary  vs.  Jenings,  1  H.  &  McH. 
62,  jiote. 
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I  ^  Q    *  Where  there  are  two  iDconsistent  ezpresBions  or  calls,  both  of  which 
'-^^  cannot  be  gratified,  but  either  of  which  standing  alone  would  be 

imperative,  that  which  appears  to  be  the  most  certain,  and  most  conso- 
nant to  the  intention  apparent  upon  the  face  of  the  patent,  should  in 
the  construction  of  it,  be  preferred,  for  the  same  reason  that  calls  are 
preferred  to  courses  and  distances,  because  more  certain.  Or  if  there 
is  any  thing  on  the  face  of  the  patent  to  explain  or  qualify  one  of  thera, 
so  as  to  show,  that  the  other  was  intended  to  be  the  governing  or  im- 
perative call,  it  should  be  so  treated. 

■So  where  the  patent  for  a  tract  of  land  described  it  as  ''beginning  at  a 
bound  hickory  on  the  side  of  a  hill,  on  the  S.  side  of  the  main  falls  of 
Patapsco,  respecting  to  the  W.  Chew^s  Resolution  Manor,  and  running 
with  the  said  manor,  S.  &c.  200  p.  to  a  bound  hickory,  then  N.  W.  840 

p.  to  a  bound  white  oak,  then  N.  &c.  250  p.  to  the  main  falls  of , 

with  the  main  falls  by  a  direct  line  to  the  first  bound  tree.''  Held^  that 
according  to  the  construction  of  the  patent,  the  first  line  thereof  should 
be  run  from  the  first  to  the  second  bounded  hickory,  and  that  the  words 
''running  with  the  said  manor,"  did  not  constitute  a  peremptory  call, 
but  like  the  course  and  distance,  were  directory  only  to  the  principal 
call  the  tree.  And  that  as  to  the  home  line,  it  should  be  run  from  the 
termination  of  the  third  line,  direct  to  the  beginning  tree,  the  words 
"with  the  main  falls'-  being  qualified  by  the  subsequent  terms  ''direct 
Une."  (c) 

Appeal  from  Anne  Arandel  County  Goart.  Ejectment  for  a  tract 
of  land  called  *'the  Valley  of  Owen,"  commenced  by  Allen  Thomas, 
the  lessor  of  the  plaintiff,  against  the  appellees,  Samnel  Godfrey  and 
others,  on  the  29th  March,  1826.  The  defendants  pleaded  not  guilty, 
and  took  defence  on  warrant.  A  warrant  of  resorvey  issued  and 
plots  were  returned.  Defence  was  taken  for  the  whole  of  the  tract  of 
land  called  ^<  Stoat,"  as  located  by  them  on  the  plots ;  for  the  tract 
called  ^^  West  Ilchester,"  as  located  by  them  upon  the  plots;  for  the 
tract  called  ^^ Caleb's  Vineyard,'^ as  located  by  them;  for  the  tract 
called  ^^  Little  worth,"  as  also  locat>ed  by  them ;  for  all  that  part  of  the 
tract  called  ^^ Prestedges'  Folly,"  (as  also  located  by  them)  which 
lies  to  the  west  of  the  third  line  of  the  Valley  of  Owen,  as  that  line 
is  located  bj'  them,  in  their  second  location  of  the  Valley  of  Owen ; 
and  for  all  the  other  land  which  lies  sonth  and  west  of,  and  upon 
said  location  of  said  third  line,  and  which  is  incladed  in  plainti£b' 
1 A  A  ^^^^^^^  location  of  •  the  Valley'  of  Owen,  and  which  by  a  written 
**"*  agreement  between  plaintiffs  and  defendants,  on  file  in  the 


(c)  Relied  on  in  SmaUtoood  vs.  Hatton^  4  Md.  Oh.  100,  where  the  Chancellor 
thought  it  manifest  from  the  reasoning  of  the  Court  in  the  case  in  the  text, 
that  the  survey  would  have  been  closed  by  pursuing  the  meanders  of  the 
stream  but  for  the  introduction  of  the  words,  *'by  a  direct  line/^  which 
showed  that  the  meanders  of  the  stream  were  not  intended;  and  he  held 
that  where  the  home  line  of  a  tract  was  described  to  run  ''thence  down  said 
branch  to  the  beginning,^'  that  this  line  must  be  run  with  the  meanders  of 
the  branch  and  not  in  a  straight  line  to  the  beginning. 
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canse,  is  admitted  to  be  covered  by  the  location  of  the  tracts  called 
"Timber  Neck,"  "Jefferson,"  and  *<  Littleworth." 

1.  At  the  trial  the  plaintiff  read  in  evidence  to  the  jury  subject  to 
all  exceptional,  the  certificate  of  the  "  Valley  of  Owen,"  issued  on  a 
warrant  of  resurvey,  returned  by  Richard  Owen,  on  the  7th  of 
September,  1703,  describing  the  said  land  as  <^  beginning  at  a 
bounded  hickory  on  the  side  of  a  hill  on  the  south  side  of  the  main 
falls  of  Patapsco,  and  respective  to  the  west  Chew's  Resolution 
Manor,  and  running  with  the  said  manor  south  53  degrees  west, 
200  perches  to  a  bounded  hickory,  then  north-west  340  perches,  to 
a  bounded  white  oak,  then  north  53  degrees  east,  250  perches,  to 
the  main  falls,  thence  with  the  main  falls  by  a  direct  line  to  the  first 
bounded  tree,  containing,  &c."  And  also  with  like  exception,  read 
in  evidence  the  patent  for  the  said  tract,  granted  to  Richard  Owen, 
on  the  20th  May,  1705.  The  description  of  said  tract  in  the  patent 
is  as  follows:  ^^ Beginning  at. a  bound  hickory,  on  the  side  of  a 
hill,  on  the  south  side  of  the  main  falls  of  Patapsco,  respecting  to 
the  west  Chew's  Resolution  Manor,  and  running  with  the  said  manor, 
soath  53  degrees  west,  200  perches  to  a  bound  hickory,  then  north- 
west 340  perches  to  a  bound  whit«  oak,  then  north  53  degrees  east, 
250  perches  to  the  main  falls  of,  with  the  main  falls  by  a  direct  line 
to  the  first  bound  tree,  containing,  &c." 

And  the  plaintiff  offered  to  prove  by  other  title  pai)ers,  a  title  in 
the  lessor  of  the  plaintiff  to  the  said  tract  of  land,  derived  from  the 
«aid  Richard  Owen,  the  patentee ;  and  gave  in  evidence  the  certifi- 
eate  of  a  tract  of  land  called  '^  Chew's  Resolution  Manor,"  surveyed  for 
Samuel  Chew,  the  15th  April,  1698.  The  defendants  then  objected, 
that  the  certificate,  and  patent  of  "The  Valley  of  Owen"  herein- 
before mentioned,  were  inadmissible  in  evidence,  because  there  was 
no  location  upon  the  plots  of  said  tract,  by  the  plaintiff,  correspond- 
ing with  the  description,  and  calls,  in  ^  said  certificate,  and  i^. 
patent;  which  objection  the  Court  sustained,  and  instructed  ^^^ 
the  jury  that  said  certificate  and  patent  were  not  admissible,  the 
same  not  having  been  located  to  bind  on  a  tract  of  land  called 
*^  Chew's  Resolution  Manor,"  as  required  by  the  peremptory  call  in 
said  certificate  and  patent.  The  plaintiff  excepted,  and  the  verdict 
and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
and  Aboheb,  JJ. 

A.  G.  MctgrudeTj  for  the  appellant,  contended,  1.  That  there  is  no 
peremptory  call  to  the  tract  of  land  called  ^<  Chew's  Resolution 
Manor,"  there  bein^  no  particular  point  or  line,  or  side  of  said  tract 
to  which  the  first  line  is  to  go.  2.  That  the  words  in  the  patent, 
^^  respecting  to  the  west  Chew's  Resolution  Manor,"  and  in  the  cer- 
tificate, '^  respective  to  the  west  Chew's  Resolution  Manor,"  are  unin- 
telligible, and  must  be  rejected;  and  that  the  true  location  of  the 


I 
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line  is  to  commence  at  the  ^^  bound  hickory,"  spoken  of,  as  the  begin- 
ning, and  run  thence  (without  regard  either  to  the  expression  ^'re- 
spective to  the  west,"  &c.  or  to  the  course  and  distance,)  to  the 
second  bound  hickory  mentioned  in  the  grant.  3.  That  according 
to  the  true  construction  of  the  grant,  the  line  which  commences  at 
the  bounded  white  oak  (third  boundary)  is  to  run  thence  the  course 
mentioned  in  the  grant,  with  an  allowance  for  variation  to  the  main 
falls,  and  that  the  closing  line,  is  to  run  with,  or  along,  and  not  as 
the  defendant's  counsel  contended,  from  the  main  falls.  He  i  eferred 
to  Helm  vs.  Hotcardy  2  H.  &  McH,  82;  Calhoun  vs.  EaUj  lb.  116; 
Pennington  vs.  Bordley,  ^  H.  &  J,  450 ;  Rogers  vs.  Moore^  7  Ih.  141 ; 
Mandril  vs.  ClerJclee,  3  H.  dt  J.  469 ;  Hammond  vs.  Ridgely^  5  H,  d:  J. 
245,  256,  274;  Davis  vs.  Battey,  lH.dk  J.  204;  Act  of  1830,  ch.  186. 
-gMg^  *  -K*  JohnsoUjioT  the  appellee.  1.  The  question  is  as  to  the 
*'*'*  true  location  of  the  Valley  of  Owen,  omitting  the  first  line. 
A  patent  not  legally  located  cannot  be  read  in  evidence.  Hughe» 
vs.  Howard^  3  H.(6  J.9;  Pennington  vs.  Bordley^  4  lb.  450, 471 ;  Mun- 
dell  vs.  ClerJcleey  3  lb.  469.  The  Court  is  the  tribunal  to  determine 
the  true  construction  of  the  grant.  Hammond  vs.  Bidgelyj  5  H.dJ. 
245.  The  expressions  in  the  patent  of  the  Valley  of  Owen,  are  such 
as  to  require  it  to  bind  on  Chew's  Besolntion  Manor.  When  a  junior 
grant  calls  for  the  line  of  an  elder,  the  call  is  peremptory,  and  it  is 
not  material  whether  a  particular  line  is  called  for  or  not.  Carroll 
vs.  Norwoodj  5  H.  dt  J.  163.  In  addition  to  the  call  for  the  manch', 
there  is  a  call  for  a  hickory,  as  the  termination  of  the  first  line,  and 
if  both  are  peremptory,  and  incapable  of  being  gratified,  the  grant 
is  void.  Rogers  vs.  Moore^  1  H.  &  J.  141.  If  both  calls  can  be  grati- 
fied, they  should  be.  When  a  tre/s  and  the  line  of  a  tract  of  land  are 
called  for,  you  are  first  to  go  to  the  nearest,  and  then  if  the  distance 
is  exhausted  before  you  reach  ti;ie  other  call,  you  must  elongate  it, 
or  run  a  new  line,  if  it  be  necessary  to  do  so,  to  reach  the  most  re- 
mote call.  The  reasoning  of  the  Court  in  Hotcard  vs.  Helmsy  2  H.  dt 
McH.  80,  cited  on  the  other  side,  has  been  decided  to  be  erroneous. 
Pennington  vs.  Bordley,  ^  H,  (t  J.  458.  2.  If  in  running  the  home 
line  of  the  Valley  of  Owen,  you  reject  the  word  direct,  used  in  the 
patent,  seventeen  or  eighteen  new  lines  must  be  added  to  close  the 
survey.  If  the  expressions  "  with  the  falls,"  are  gratified,  you  cannot 
get  to  the  beginning  tree,  because  that  tree  does  not  stand  on  the 
falls;  and  it  follows  therefore,  that  if  the  expressions,  ^'with  Chew's 
Eesolutiou  Manor,"  are  to  be  rejected,  because  by  so  running  you  can- 
not get  to  the  bounded  tree  called  for.  you  must  for  the  same  reason, 
reject  the  words  ^'  with  the  falls,"  because  if  you  run  with  the  falls, 
you  can  never  get  to  the  beginning  tree.  He  insisted  that  the  last 
line  should  be  located,  so  as  to  run  as  near  the  falls  as  practicable, 
consistently  with  its  being  straight.  Pumphrey  vs.  Ashpawj  4  H.  dt «/. 
368.    The  Act  of  1830,  ch.  186,  he  said  was  prospective,  and  there- 
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fore  did  not  apply  to  the  present  case,  which  was  pending  at  the  time 
of  its  passage. 

TanSyj  (Attorney-General,)  in  reply,  cited  Rogers  vs.  Rdborg^  2  Q. 
(£  J.  63,  64;  Davis  vs.  Batty \  1  H.  dt  J.  268,  269;  Connelly  vs.  Bowie^ 
^H.dtJ.  143 ;  Helm  vs.  Howard^  2  H.  db  McH.  82 ;  Shield  vs.  Mil 
kr^i  H.  db  J.l)  Connelly  vs.  Bowie^ 6  lb.  143 ;  Pennington  vs.  Bord- 
ky,^  H.  dt  c7.  457,  458;  Hughes  vs.  Howard^  3  7&.  9,  13;  Hammond 
V8.  Ridgely,  bH.dbJ.  256,  274,  275. 

•Buchanan,  0.  J.,  delivered  the  opinion  of  the  Coart.   --^^ 
The  action  was  brought  for  a  tract  of  land  called  "The  Valley   '  ^® 
of  Owen,"  and  the  qaestion  is,  how  that  land  should  be  located,  which 
depends  upon  the  construction  of  the  patent.    That  the  construction 
of  a  grant  falls  peculiarly  within  the  province  of  the  Court,  and  is 
not  a  matter  proper  to  be  submitted  to  a  jury,  except  in  a  case  of 
latent  ambiguity,  is  a  principle  too  long  and  too  well  established,  now 
to  be  disputed  in  this  Court.     What  then  is  the  construction  proper 
to  be  given  to  the  patent  for  "The  Valley  of  Owen!"    The  expres- 
sions are,  "beginning  at  a  bound  hickory  on  the  side  of  a  hill,  on  the 
soQth  side  of  the  main  falls  of  Patapsco,  respecting  to  the  west  Chew's 
Besolution  Manor,  and  running  with  the  said  Manor,  south  53  de- 
grees west,  200  perches  to  a  bound  hickory ;  then  north-west,  340 
perches,  to  a  bound  white  oak;  then  north  53  degrees  east,  250 
perches  to  the  main  falls  of,  with  the  main  falls,  by  a  direct  line  to 
the  first  bound  tree."    It  is  a  well  established  and  known  rule  of 
coDstmction  in  the  Courts  of  this  State,  that  calls,  whether  to  arti- 
ficial or  natural  objects,  are  to  be  preferred  to  courses  and  distances ; 
therefore,  when  a  tract  of  land  is  described  by  courses  and  distances, 
and  calls,  the  calls  are  to  be  gratified  in  the  construction  of  the  grant, 
if  they  can  be  established,  and  the  courses  and  distances  disre- 
garded, if  they  do  not  corresi>ond  with  the  calls.    The  better  reason 
for  which,  is  believed  to  be  the  greater  certainty  afforded  by  calls, 
than  by  courses  and  distances.    In  this  case  it  is  contended,  that 
the  expressions,  "  and  running  with  the  said  manor,"  constitute  a 
peremptory  call  to  the  tract  of  laud  called  "  Chew's  Besolution  Manor," 
and  that  "  The  Valley  of  Owen "  must  be  located  to  bind  on  that 
tract,  and  it  was  so  decided  by  the  Court  below.    But  we  think  they 
were  not  used  in  that  sense ;  and  that  being  associated  with  a  course 
and  distance  expressed  in  the  patent,  and  a  further  call  to  a  tree,  a 
fixed  and  natural  object,  they  are  not  to  be  interpreted  as  importing 
an  imperative,  or  peremptory  call,  to  run  •  with,  and  bind  upon 
** Chew's  Besolution  Manor,"  but  that  the  tree  called  for,  was   *SO 
intended  as  the  principal  object,  the  boundary  to  regulate  the  loca- 
tion of  that  line ;  and  the  reference  to  "  Chew's  Besolution  Manor," 
and  the  course  and  distance  expressed,  directory  only  to  that  object, 
and  introduced  but  as  a  means  of  arriving  at  it.    The  expressions 
used  are,  "  and  running  with  the  said  manor  south  53  degrees  west. 


94  THOMAS  vs.  GODFREY.— 3  G.  &  J. 

200  perches  to  a  boand  hickorj'."  It  is  not  the  case  of  a  course  and 
distance  line  of  one  tract  of  land,  calling  to,  or  to  run  with,  or  bind 
upon,  a  water-course,  or  another  tract  of  land,  or  a  line  of  another 
tract,  with  no  ulterior  object  called  for,  and  looking  onlj  to  the  water- 
course, or  other  tract,  or  line,  as  the  definite  object  to  be  reached  or 
run  with,  and  to  which  the  course  and  distance  expressed,  if  not  cor- 
responding with  it,  is  made  to  yield.  But  here,  there  is  a  fixed  ulte- 
rior object,  a  tree  imperatively  called  for  and  designated  as  the 
boundary  intended  to  be  run  to ;  which  intention,  apparent  upon  the 
face  of  the  patent,  explaining  and  qualifying  the  expressions  ^^ run- 
ning with  the  said  manor,"  and  showing  them  to  have  been  used, 
not  as  binding  expressions,  but  as  directory  only  to  the  tree  called 
for,  must  be  gratified,  by  running  the  first  line  from  the  beginning 
tree,  to  the  tree  called  for,  (if  it  can  be  proved,)  in  the  manner  di- 
rected in  the  patent,  if  that  can  be  done ;  but  if  it  cannot  be  done, 
either  by  running  the  course  and  distance  expressed,  or  by  a  running 
binding  upon  the  manor,  then,  the  direction  failing,  a  course  must  be 
shaped  from  the  beginning  directly  to  the  tree  called  for,  without  re- 
gard to  either  the  manor,  or  the  course  and  distance  expressed ;  the 
true  position  of  that  tree  to  be  determined  by  a  jury,  whose  province 
it  always  is,  to  find  facts,  and  to  ascertain  the  true  position  of  the 
object  called  for,  from  the  evidence  submitted  to  them ;  but  not  to 
determine  the  question,  whether  or  in  what  manner  a  call  shall  be 
gratified,  or  any  question  of  construction  arising  upon  the  face  of  the 
patent.  That  belongs  exclusively  to  the  Court,  whose  peculiar  pro- 
vince  it  is  to  expound  *  patents,  according  to  the  intention  to 
'-^^  be  collected  from  the  terms  or  expressions  used,  and  not  on 
facts  or  matter  aliunde.  Where  a  tract  of  land,  or  a  line  of  a  tract 
of  land,  is  peremptorily  called  for  as  the  governing  object,  it  con- 
trols the  course  and  distance  for  the  greater  certainty.  But  where 
such  a  line  is  referred  to,  with  a  view  to  another  object  per- 
emptorily called  for,  that  object  is  the  imperative  call,  and  not  the 
line  referred  to;  and  must  be  gratified,  whether  its  position  corres- 
ponds with  the  line  referred  to  or  not.  As  where  there  is  a  call  to  a 
tree,  described  as  standing  in,  or  at  the  end  of  a  specified  line  of 
another  tract  of  land,  then  the  reference  to  the  line,  is  not  consid- 
ered as  a  peremptory  call,  controlling  the  call  to  the  tree ;  but  the 
call  to  the  tree  is  the  imperative  call,  and  must  be  gratified  if  it  can 
be  established,  no  matter  where  it  stands,  without  regard  to  the  line; 
which  is  to  be  taken,  as  intended  only  as  a  designatio  locij  where  the 
tree  was  supposed  to  stand.  We  dilBFer  therefore  with  the  Court 
below,  in  the  opinion,  that  the  expressions,  ^'running  with  the  said 
manor"  as  used  in  the  patent  for  the  Valley  of  Owen,  constituted 
peremptory  call,  and  that  the  first  line  of  that,  must  be  located  to 
bind  on  the  land  called  Chew's  Resolution  Manor. 

But  as  the  patent  was  rejected  on  the  ground,  that  there  was  no 
location  of  it  upon  the  plots,  returned  in  the  cause,  corresponding 
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with  the  description  and  calls  expressed,  it  is  necessary  to  inquire, 
how  the  home  or  given  line  should  be  located,  which  is  not  altogether 
free  from  difficulty.    The  third  line  has  a  call  to  the  main  falls,  and 
from  that  point  the  description  is,  ^'with  the  main  tails  by  a  direct 
line  to  the  first  bound  tree."    And  the  question  is,  whether  that  line 
should  be  run  with  the  meanders  of  the  stream,  or  directly  from  the 
termination  of  the  third  line  on  the  falls,  to  the  beginning  treef 
Where  there  are  two  inconsistent  expressions  or  calls,  both  of  which 
caQDot  be  gratified,  but  either  of  which  standing  alone,  would  be  im- 
perative, that  which  appears  to  be  the  most  certain  and  most  conso- 
uant  to  the  intention  apparent  upon  the  face  of  the  patent,  should 
•in  the  construction  of  it,  be  preferred,  for  the  same  reason    ^  - ^^ 
that  calls  are  preferred  to  courses  and  distances,  because  more    ^^"^ 
certain.     Or,  if  there  is  any  thing  on  the  face  of  the  patent  to  ex- 
plain or  qualify  one  of  them,  so  as  to  show  that  the  other  was  intended 
to  be  the  governing  or  imperative  call,  it  should  be  so  treated.    Here 
the  expressions,  ^^  with  the  main  falls,"  and  ^^  by  a  direct  line,"  to  the 
first  bound  tree,  are  inconsistent,  and  cannot  both  be  gratified,  if  the 
stream  is  not  straight,  or  does  not  run  to  the  beginning  tree ;  and  it 
seems  to  us,  that  the  expressions  ^^with  the  main  falls,"  are  so  quali- 
fied by  the  other  expressions,  ^'  by  a  direct  line,"  as  to  show,  that  the 
latter  were  intended  as  the  governing  or  controlling  expressions,  and 
that  the  given  line  should  be  run  directly  from  the  place  of  depar- 
ture to  the  beginning  tree,  the  object  imperatively  called  for,  and 
that  by  the  words,  ^^with  the  main  falls,"  the  general  course  of  the 
stream  was  meant,  the  meanders  of  which  could  not  be  pursued  by  a 
single  direct  line.    If  it  was  intended  that  the  survey  should  be 
closed,  by  pursuing  the  meanders  of  the  stream  from  the  end  of  the 
third  line  to  the  beginning  tree,  the  expressions  would  proi^erly  and 
most  probably  have  been  ^<with  the  main  falls  to  the  first  bound 
tree,"  and  not  as  they  are,  '^  by  a'' direct  line  "  to  the  first  bound  tree. 
Which  addition  of  the  words,  ^^  by  a  direct  line,"  shows  that  the 
meanders  of  the  stream  were  not  intended,  which  could  not  be  by  a 
direct  line,  but  that  it  was  intended  to  close  the  survey  by  a  single 
line  drawn  from  one  point  to  the  other.    Besides,  the  beginning  tree 
is  not  described  as  standing  at  or  by  the  stream,  but  on  the  side  of 
a  hill  ^  the  surveyor,  therefore,  at  the  time  of  taking  up  the  land, 
must  have  known  that  the  survey  could  not  be  closed  by  pursuing 
the  meanders  of  the  stream,  which  did  not  run  to  the  tree  called  for, 
but  that  it  would  be  necessary  to  shape  an  arbitrary  course  from  the 
stream,  in  order  to  get  to  the  tree,  which  would  be  entirely  incon- 
sistent with  a  direct  line  from  point  to  point;  and  assist  in  showing 
that  the  words,  <^with  the  main  falls,"  were  not  intended  to  be  used 
as  binding  expressions,  *  but  are  qualified  and  controlled  by    >,  .  q 
the  words  next  following,  "  by  a  direct  line."    We  think,  there-   '  ^^ 
fore,  that  "  The  Valley  of  Owen,"  must  be  located  by  running  the 
given  or  home  line,  directly  from  the  termination  of  the  third  line  to 
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the  beginning  tree,  wherever  they  may  be  found  to  be ;  and  not  being 
so  located  by  the  plaintiff  on  the  plots  returned  in  the  cause,  but  by 
running  it  with  the  meanders  of  the  main  falls  of  Patapsco,  and  by 
an  arbitrary  line  drawn  from  that  stream  to  the  beginning  tree,  in 
order  to  close  the  survey,  and  without  which,  it  could  not  be  done, 
that  the  patent  was  not  evidence  to  support  his  location  so  made. 

Judgment  affirmed^  and  procedendo  awarded^ 
Under  the  Act  of  1830,  cA.  186. 


HOYE  m.  Bbkvfeb  and  Tboup.— June,  1831. 

According  to  the  principleB  of  equitable  jurisprudence,  the  personal  estate 
is  the  natural  fund  for  the  payment  of  debts  and  legacies,  and  generally 
speaking,  is  first  to  be  exhausted,  before  resort  can  be  had  to  real  prop- 
erty. 

Where  a  testator  charges  both  his  real  and  personal  estate  with  the  payment 
of  debts  and  legacies,  and  a  purchaser  of  the  real  estate  desires  to  have 
his  bonds  given  for  the  purchafie  money,  applied  to  release  his  purchase 
from  the  charge  in  the  will,  it  should  regularly  appear  upon  the  face  of 
his  bill,  that  the  whole  personalty  had  been  applied  towards  the  payment 
of  debts  and  legacies.  That  must  appear  before  a  Court  of  equity  could 
decree  the  land  to  be  liable  for  such  purpose,  and  ought  to  be  ezpresslj 
averred. 

That  averment  is  so  essential,  that  where  it  ought  to  have  been  made,  and 
was  not,  although  it  was  stated  in  the  decree  passed  by  the  County 
Court,  that  the  solicitors  of  the  defendants  admitted  the  whole  of  the 
personal  estate  to  have  been  applied  towards  the  payment  of  debts  and 
legacies,  yet  as  a  party  must  always  obtain  redress  according  to  his  alle- 
gations and  proofs,  the  Appellate  Court  reversed  the  decree  containing 
that  statement,  but  without  prejudice. 

Appeal  from  the  equity  side  of  Washington  County  Ck>nrt.  The 
bill  which  was  filed  in  this  case  by  the  appellees,  John  Brewer  and 
Adam  Troup,  against  the  appellant,  *  John  Hoye,  Jacob 
154  Fiery,  and  others,  on  the  23d  day  of  January,  1829,  stated 
that  Henry  Fiery  died  seized  of  a  large  and  valuable  real  estate, 
which  he  devised  to  his  three  sons,  Henry,  Joseph  and  Jacob,  to  the 
last  of  whom  he  devised  a  tract  of  land  lying  in  Franklin  County, 
Pennsylvania.  That  he  bequeathed  to  his  three  daughters,  Mary, 
Catharine,  and  Susanna,  the  sum  of  £3,000  each,  to  be  paid  to  them 
as  they  respectively  attained  the  age  of  eighteen  years,  by  his  said 
three  sons,  whom  he  appointed  his  executors ;  that  he  charged  his 
real  and  personal  estate  with  the  payment  of  his  debts  and  legacies. 
The  bill  further  states,  that  John  Brewer,  one  of  the  complainants, 
in  the  year  1819,  entered  into  articles  of  agreement  with  Jacob  Fiery, 
one  of  the  devisees,  for  the  purchase  of  the  tract  of  land  devised  to 
him,  lying  in  Franklin  County  aforesaid,  and  paid  a  considerable 
part  of  the  purchase  money,  and  gave  his  bonds,  with  Adam  Troup, 
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the  other  complaiDaut,  as  his  security  for  the  payment  of  the  balauce 
of  the  purchase  mouey.  That  the  said  Jacob  Fiery,  on  or  about  the 
17th  of  November,  1820,  assigned  the  said  bonds  to  a  certain  John 
Hoye  and  Ann  Hoye,  who  is  since  dead,  having  made  the  said  John 
Hoye  her  executor.  The  bill  further  states,  that  the  complainant 
Brewer,  had  paid  all  the  said  bonds  to  the  said  John  Hoye,  except 
the  two  last,  upon  which  suits  have  been  instituted  in  Washington 
County  Court,  by  Hoye  against-  him  the  said  Brewer.  The  bill 
farther  states  that  the  legacies  bequeathed  to  two  of  the  daughters 
have  been  paid ;  that  the  one  bequeathed  to  his  daughter  Susanna 
had  not  been  paid,  and  still  remained  a  charge  upon  the  land  bought 
by  him  of  said  Jacob  Fiery,  in  virtue  of  the  provisions  of  his  father's 
Yill.  The  said  complainant,  John  Brewer,  further  states,  that  he 
has  reason  to  believe  that  the  bonds  remaining  due  to  said  Hoye, 
npon  which  suits  had  been  brought,  would  not  be  more  than  suffi- 
cient to  extinguish  the  liability  of  the  land  purchased  by  him  to  sat- 
isfy the  legacy  to  Susanna,  charged  upon  it.  The  bill  further  states, 
that  at  the  time  Brewer  executed  his  bonds  to  Fiery,  he  did  not 
know  of  the  incumbrances  upon  ^  the  land  bought  by  him,  nor  ■«  •  • 
did  he  know  of  the  same  at  the  time  of  the  assignment  of  his  ^^^ 
bonds  to  Hoye,  or  at  the  time  he  paid  the  several  sums  of  money  to 
him ;  that  since  the  discovery  of  the  said  incumbrance,  he  has  paid 
nothing,  by  reason  of  said  assignments ;  that  at  the  time  he  executed 
his  bonds,  he  did  not  know  that  his  bonds  were  to  be  assigned  to 
Hoye,  or  to  any  other  pei*son.  The  object  of  the  bill  is  then  stated 
to  be,  to  ascertain,  whether  the  balance  of  the  purchase  money  due 
by  him  ought  to  be  applied  in  the  first  instance  to  satisfy  the  legacy 
due  to  the  said  Susanna,  and  if  it  should  be  so  determined,  that  the 
bonds  should  be  delivered  up  to  Henry  Angle,  with  whom  the  said 
Susanna  had  intermarried,  and  he  be  authorized  to  receive  the  money 
dae  thereon;  from  said  Brewer,  and  give  acquittances  therefor. 
The  bill  then  prays  for  an  injunction  to  stay  proceedings  on  said 
snits,  and  for  general  relief.  The  deed  from  Fiery  to  Brewer  bears 
date  on  the  20th  2Tovember,  1820. 

The  answer  of  John  Hoye  to  the  said  bill  stat-es,  that  in  or  about 
the  year  1820,  Jacob  Fiery,  one  of  the  defendants,  was  indebted  to 
him  and  Ann  Hoye,  since  dead,  in  a  considerable  sum  of  money,  and 
that  he  being  pressed  for  payment  at  that  time,  by  him  the  said 
Hoye,  offered  to  assign  to  him  and  the  said  Ann  Hoye,  certain  bonds 
which  he  was  about  to  obtain  from  the  complainant,  John  Brewer ; 
that  he  agreed  to  receive  the  bonds  as  collateral  security  for  the  said 
debt,  and  on  a  day  appointed  for  that  purpose,  accompanied  the  said 
Jacob  Fiery  to  the  house  of  the  complainant,  in  order  to  take  an  as- 
signiiient  of  the  said  bonds,  as  soon  as  they  were  executed.  That 
Brewer  expressed  some  apprehension,  that  if  he  executed  the  bonds, 
and  they  were  assigned  to  him,  Hoye,  that  he  would  press  him  for 
the  payment  of  the  money ;  that  he  assured  Brewer  he  need  not  be 
7  3  Q.  &  J. 
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ander  any  UDeasiness  on  that  score ;  that  all  he  wanted  was  to  have 
his  debt  secared,  and  that  he  woald  not  urge  the  payment  for  a  con- 
siderable time,  provided  he  woald  pay  the  interest  punctaally ;  that 
on  receiving  these  assarauces,  Brewer  appeared  to  be  satisfied,  and 
^  that  the  bonds  were  •  executed  by  Brewer,  and  assigned  by 

loo  Fiery  to  him,  Hoye.  That  in  consideration  of  receiving  said 
bonds,  be  stopped  further  proceedings  against  the  said  Jacob  Fiery^ 
and  relied  upon  the  said  bonds  to  discharge  the  said  debt,  due  from 
the  said  Jacob  to  him  and  the  said  Ann,  &c. 

In  the  will  of  Henry  Fiery  exhibited  with  the  bill,  there  are  the 
following  clauses : 

'^  To  each  of  my  three  daughters,  Mary,  Catharine,  and  Susanna, 
I  give  a  bed,  and  the  sum  of  £3,000,  to  be  paid  by  my  executors 
hereinafter  named,  as  the  said  girls  may  respectively  attain  the  age 
of  eighteen  years."  ^^  I  charge  the  lands  devised  to  my  three  sons, 
(Henry,  Joseph,  and  Jacob,)  and  all  the  personal  property  whereof  I 
die  possessed,  which  is  not  herein  before  specifically  devised,  with 
the  payment  of  my  just  debts,  legacies,  and  devises,  herein  before 
given  and  made." 

The  deed  from  Jacob  Fiery  to  complainant,  Brewer,  also  exhibited 
with  the  bill,  bearing  date  November  20th,  1820,  recites,  ^Hhat 
whereas  Henry  Fiery  did,  by  his  last  will  and  testament  beqaeath  to 
his  son  Jacob  Fiery,"  a  certain  tract  of  land,  &c. 

There  were  other  defendants  to  the  bill,  but  their  answers  are  con- 
sidered immaterial. 

The  case  was  referred  to  the  auditor,  for  the  purpose  of  ascertain- 
ing the  amount  due  upon  the  legacy  to  Susanna. 

Afterwanls,  the  Gounty  Court  [Th.  Buchanan,  A.  J.]  passed  the 
following  decree:  The  above  cause  coming  on  to  be  heard,  and  being 
submitted  for  final  decision  by  the  solicitors  of  the  parties,  and  it 
appearing  from  the  report  of  the  auditor,  made  pursuant  to  the 
order  of  this  Court,  that  there  is  still  due  to  Susanna,  one  of  the 
daughters  and  legatees  of  Henry  Fiery,  deceased,  the  sum  of 
$12,257,  with  interest  upon  $8,000,  part  thereof  from  the  15th  day  of 
June,  1829 ;  and  it  appearing  further  from  said  report,  and  proceed- 
ings in  this  cause,  and  the  same  being  admitted  by  the  solicitors  of 
the  defendants  in  Court,  that  the  whole  of  the  personal  estate  of  the 
1  ff  ly  s^i^  testator  has  been  applied  towards  *  the  payments  of  the 
^^  '  debts  and  legacies,  and  that  the  amount  still  due  by  Jacob 
Fiery,  as  one  of  the  executors  and  devisees  of  the  said  testator,  to 
the  said  Susanna,  exceeds  in  amount  the  balance  unpaid  on  the 
bonds  of  the  said  John  Brewer  to  the  said  Jacob  Fiery,  and  by  him 
assigned  to  the  said  John  Hoye.  It  is  thereupon  this  third  day  of 
June,  1829,  adjudged,  &c.  that  the  injunction  heretofore  granted,  be 
made  perpetual. 

From  this  decree  the  defendant  Hoye  appealed  to  the  Court  of 
Appeals. 
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« 

The  cause  was  argued  before  Eable,  Mabtik,  Stephen,  Abohbb, 
and  Do:^SET,  J  J. 
Anderson  and    Taney^    (Attorney-General,)    for    the    appellants. 
Price  and  Yostf  for  the  appellees. 

« 

Stephen,  J.  delivered  the  opinion  of  the  Court.    After  adverting 
•to  the  facts* alleged  in  the  pleadings,  he  said,  according  to  the  prin- 
ciples of  equitable  jurisprudence,  the  personal  estate  is  the  natural 
fand  for  the  payment  of  debts  and  legacies,  and  generally  speaking, 
is  first  to  be  exhausted  before  resort  can  be  had  to  the  real  property. 
In  the  present  case,  the  testator  charges  both  his  real  and  personal 
estate  with  the  payment  of  his  debts  and  legacies,  and  it  should  reg- 
ularly appear  upon  the  lace  of  the  pleadings,  that  the  whole  of  the 
personalty  had  been  applied  towai^s  their  extinguishment,  before  a 
Court  of  equity  could  consistently,  with  established  principles,  decree 
the  land  to  be  liable  for  that  purpose.    The  bill  in  this  case  does  not 
expressly  charge  a  deficiency  of  the  personal  fund ;  on  the  contrary, 
it  only  alleges  that  fact  by  a  vague  and  doubtful  implication,  where 
it  states  that  he  has  ^^  reason  to  believe  that  the  bonds  in  suit  as 
aforesaid  will  not  more  than  cover  the  liability  of  the  said  land." 
An  averment  so  essential  to  the  complainant's  merits  ought  to  be 
expressly  made,  and  not  lefb  to  argumentative  inference  or  construc- 
tion.   If  the  personal  estate  *  was  adequate  to  the  payment    ^  ^^ 
of  the  legacies,  no  liability  could  ever  attach  upon  the  land    •■-^^ 
purchased  by  the  complainant,  and  of  course  there  would  be  no 
ground  for  his  application  to  a  Court  of  equity  for  relief;  although 
therefore,  it  was  iidmitted,  as  stated  in  the  decree,  that  the  personal 
assets  were  exhausted,  yet,  as  in  equity,  a  party  must  always  obtain 
redress  secundum  allegata  et  probataj  without  deciding  upon  the  other 
points  raised  duriig  the  discussion ;  we  think  the  decree  of  the 
Court  below  must  be  reversed,  but  without  prejudice. 

Decree  reversed. 


Htsingeb  vs.  T.  &  P.  Baltzell.— June,  1831. 

By  the  Act  of  November,  1765,  ch.  13,  it  is  declared,  that  if  a  person  who  is 
liable  to  an  action,  shall  be  out  of  the  Province  at  the  time  the  cause  of 
action  hath  aoonied,  he  shall  have  no  benefit  or  advantage  from  the  Act 
of  1715,  ch.  23,  (the  Act  of  Limitations)  provided,  the  person  who  has 
such  cause  of  action  shall  prosecute  the  same,  after  the  presence,  in  this 
Province,  of  the  person  liable  ^ereto,  within  the  time  or  times  limited, 
in  and  by  the  said  Act  of  1715.    Held,  upon  the  construction  of  this  Act: 

1.  That  the  Acts  of  1715,  ch.  38,  and  1765,  ch.  12,  are  to  be  taken  together, 
and  to  receive  a  construction  to  carry  into  effect  the  plain  and  obvious 
intention  of  the  Legislature,  that  limitations  should  not  attach  against  a 
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creditor,  where  the  debtor  was  absent  from  the  State,  at  the  time  the 
cause  of  action  accrued,  (a) 

2.  That  if  at  any  time  after  the  cause  of  action  accrued,  the  debtor,  by  his 
presence  in  the  State,  afforded  the  creditor  an  opportunity  to  prosecute 
his  writ  with  effect,  he  should  institute  his  action  within  the  time  re- 
quired by  the  Act  of  1715,  or  his  claim  would  be  barred  by  limitation. 

(6) 

8.  To  bring  a  case  within  the  Act  of  1765,  the  presence  of  the  debtor  within 
the  State,  must  be  such  as  to  enable  the  creditor  to  avail  himself  of  it;  a 
secret,  concealed,  clandestine  presence  for  any  length  of  time,  of  which, 
the  creditor  could  not  take  advantage,  would  not  be  sufficient.  It  must 
be  so  public,  and  under  such  circumstances,  as  to  give  the  creditor  an 
opportunity,  by  the  use  of  ordinary  diligence  and  due  means,  to  arrest 
the  debtor. 

Where  a  cause  of  action  accrued  in  October,  1822,  when  the  defendant  was 
a  resident  of  another  State,  and  it  appeared,  upon  a  case  stated,  that  the 


(a)  See  Rev.  Code,  Art.  69,  sees.  4  and  5.  In  Maurice  vs.  Worden,  52  Md. 
288,  in  an  action  of  assumpsit  to  which  limitations  was  pleaded,  the  plaintiff 
replied  that  after  the  contracting  of  the  debt,  &c.  and  within  three  years 
after,  the  defendant  absented  himself  from  the  State,  whereby  the  plaintiff 
was  at  an  uncertainty  in  finding  out  said  defendant  or  his  effects;  nor  did 
defendant  have  effects  sufficient  and  known  for  the  payment  of  his  debts  in 
the  hands  of  any  person,  &c.*,  and  the  action  was  brought  within  three 
years  after  defendant's  return  to  this  State;  nor  had  the  defendant  been  in 
this  State  for  three  years  in  all,  after  the  cause  of  action  accrued  to  the 
plaintiff,  at  the  time  the  suit  was  commenced.  It  was  held  that  the  first 
part  of  this  replication  was  not  a  sufficient  answer  to  the  plea,  and  that  the 
plaintiff  could  not,  as  attempted  in  the  Isist  part  of  the  above  replication, 
avoid  the  Act  of  Limitations  by  going  into  a  calculation  of  time,  showing 
that  the  defendant  had  not  been  within  the  State  precisely  three  years  in  ally 
from  the  time  the  cause  of  action  arose,  to  the  time  of  suit  brought. 

The  Court  said:  ^^The  other  replication  of  the  appellant  rests  upon  the  4th 
sec.  of  Art.  57,  of  the  Code.  The  provisions  of  this  section,  codified  from 
the  old  Act  of  1715,  c.  28,  sees.  4  and  5,  are  peculiar  to  this  State.  We  know 
of  no  case  in  practice  where  its  provisions  have  been  relied  on  to  avoid*  the 
running  of  the  statute.  The  profession  does  not  seem  to  have  relied  on  its 
rather  ambiguous  terms,  and  it  is  now,  for  the  first  time,  brought  before  the 
consideration  of  this  Court.  This  section  must  be  construed  with  reference  to 
the  time  and  circumstances  under  which  the  law  from  which  it  is  codified 
was  passed,  and  in  subordination  to  well  established  rules  in  reference  to 
Limitations.  The  recital  by  way  of  preamble  to  the  section  in  the  original 
law  shows  that  it  was  passed  to  reach  the  cases  of  persons  who  absented  them- 
selves from  the  Province,  or  wandered  from  county  to  county,  for  the  pur- 
pose of  availing  themselves  of  the  time  limited  in  the  law.  After  the  debt 
was  contracted,  or  the  cause  of  action  arose,  they  so  moved  from  place  to 
place,  or  left  the  Province,  as  to  conceal  from  the  creditor  their  place  of 
abode:  and  no  reasonable  time  was  allowed  him  in  which  to  bring  his  action. 
It  was  to  remedy  this  evil  that  sees.  4  and  5  of  the  Act  of  1715,  were  adopted 
as  a  part  of  the  law  of  limitations  in  the  Province,  and  in  that  sense  they 
must  now  be  understood,  as  they  are  codified  in  the  4th  sec.  of  Art.  57,  of 
the  Code." 

(6)  Relied  on  in  Maurice  vs.  Warden,  52  Md.  295;  White  vs.  White,  1  Md. 
Oh.  67, 
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defendant  was  in  Baltimore,  where  the  plaintiff  resided,  in  April,  1828, 
"'purchased  other  goods  from  the  plaintiff,  and  remained  there  for  two 
days/"  it  was  Held^  that  limitations  did  not  then  attach,  because  it  did 
not  *  appear  at  what  time  during  those  two  days,  the  defendant  ^  ^^ 
made  his  purchase:  nor  whether  the  plaintiff  had  an  opportunity  m.O\9 
to  sue  out  a  writ  against  him  with  effect,  (c) 

Upon  a  case  stated,  the  Court  can  supply  no  fact  by  implication,  (d) 

Appeal  from  Washington  County  Court. — Assumpsit  by  the 
appellees,  Thomas  and  Philip  Baltzell,  against  the  appellant,  Chris- 
tian Hysinger,  instituted  November  13th,  182G,  for  goods,  wares  and 
merchandise,  sold  and  delivered  by  the  appellees,  to  the  appellant 
and  John  Strealey.  Nan  assumpait  and  limitations  were  pleaded. 
A  verdict  was  taken  by  consent,  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court,  upon  the  following  statement  of  facts — viz : 

^^That  at  the  time  when  the  goods  in  the  declaration  mentioned 
were  sold  and  delivered,  the  plaintiffs  were,  and  still  are  merchants, 
residing  in  Baltimore,  and  that  the  defendant  resided  in  Chambers- 
burg,  in  the  State  of  Pennsylvania,  from  that  time  until  November, 
1824,  when  he  removed  to  Maryland.  It  is  further  admitted,  that 
the  said  goods  were  sold  and  delivered  to  the  defendant,  on  the  13th 
of  April^  1822,  upon  a  credit  of  six  months.  That  in  the  month  of 
December,  1822,  the  defendant  made  a  payment,  in  Baltimore,  to  the 
plaintiffs,  upon  another  claim,  which  they  had  against  him.  In 
April,  1823,  the  defendant  purchased  other  goods  from  the  plaintiffs 
in  Baltimore,  for  which  he  paid  the  cash,  and  remained  there  two 
days.  That,  at  that  time,  the  defendant  admitted  the  money,  now 
ID  qaestion,  to  be  due,  and  promised  to  pay  it.  That  the  defendant 
was  again  in  Baltimore,  in  the  summer  of  1823,  and  his  being  there 
was  known  to  the  plaintiffs.  If  the  Court  shall  be  of  opinion,  that 
the  defendant  can,  under  these  circumstances,  avail  himself  of  the 
statute  of  Limitations,  then  judgment  for  the  defendant,  otherwise 
for  the  plaintiffs.  Either  partj  to  be  at  liberty  to  appeal  or  sue  out 
a  writ  of  error.'' 

The  County  Court,  upon  the  preceding  statement,  gave  judgment 
on  the  verdict  for  the  plaintiffs,  and  the  defendant  brought  the 
present  appeal. 

Tbe  cause  was  argued  before  Mabttn,  Stephen,  Abcheb,  and 

DOBSEY,  JJ. 

•  Price,  for  the  appellants,  contended,  1,  There  being  no  --^^ 
replication,  the  issues  are  formed,  by  what  is  affirmed  by  the   '  ^" 

(c)  Cited  in  Worthington  vs.  Tormey,  34  Md.  197. 

(d)  Approved  in  Van  Brunt  vs.  Pike^  4  Gill,  274;  Vansant  vs.  Roberta^  3 
Md.  127;  Keller  vs.  State,  12  Md.  328;  McColgan  vs.  Hopkins,  17  Md.  402. 
See  Mahoney  vs.  Ashton,  4  H.  &  McH.  140;  Reeaide  vs.  Fischer,  2  H.  &  G.  \ 
285. 
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declaration,  and  denied  by  the  pleas ;  and  that  the  facts  agreed,  can 
be  considered  only,  with  a  view  to  the  truth  or  falsehood  of  the 
issues,  thus  formed.  2.  Had  there  been  a  replication  in  proper  form, 
stating  that  the  defendant,  at  the  time  the  cause  of  action  accrued, 
was  absent  out  of  the  State,  still  the  facts  agreed,  were  sufficient  to 
entitle  the  appellant  to  the  judgment  of  the  Court  below.  He 
referred  to  the  Act  of  1765,  ch.  12,  sec.  2,  3. 

Mayer  J  for  the  appellees.  1 .  The  case  stated  is  a  part  of  the  record, 
and  is  considered  as  constituting  a  part  of  the  pleadings.  The  state- 
ment of  facts  in  this  case,  shows  the  ground  relied  upon  to  avoid  the 
bar  of  the  statute,  and  is  equivalent  to  a  special  replication.  2.  The 
mere  circumstance  of  the  presence  of  the  defendant,  at  the  time  the 
cause  of  action  accrued,  is  not  sufficient  to  entitle  him  to  the  benefit 
of  the  statute,  unless  the  plaintiff  had  a  reasonable  opportunity  of 
suing  him  with  effect,  and  the  case  stated  should  exhibit  the  fact. 
He  referred  to  Fowler  vs.  Huntj  10  Johns,  465 ;  White  vs.  Bailey ^  3 
Mass.  271;  Acts  of  1715,  ch.  23,  sec.  4,  and  1765,  ch.  12,  sec.  2,  3; 
Oliver  vs.  Qray^  IH.&O.  216. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  This  was  an 
action  of  assumpsit  instituted  to  recover  the  value  of  certain  goods, 
wares  and  merchandises,  sold  and  delivered  by  the  plaintiffs^  to  the 
defendant  and  a  certain  John  Strealey.  To  the  declaration  filed  in 
this  cause,  the  defendant  pleaded  nan  assumpsit^  and  non  OMumpsU 
infra  ires  annon.  The  record  contains  no  replication  to  these  pleas, 
although  the  jury  were  sworn  to  try  the  issues  between  the  parties. 
This  omission,  we  are  induced  to  believe,  proceeded  from  an  agree- 
ment, that  a  mere  formal  verdict  should  be  taken  by  consent,  subject 
1 A I  ^  ^^^  4)pinion  of  *  the  Court  upon  a  case  stated.  Under  the 
^^'-  impression,  that  this  agreement  was  intended  by  the  parties, 
as  a  waiver  of  all  irregularity  in  the  pleadings,  and  that  the  Court 
should  decide  upon  the  law,  presented  by  the  case  stated,  we  proceed 
to  review  their  opinion. 

It  is  admitted,  the  goods,  wares  and  merchandises  were  sold  and 
delivered  on  the  13th  of  April,  1822,  upon  a  credit  of  six  months ; 
the  debt  was  therefore  demandable  on  the  13th  of  October,  1822,  and 
if  no  impediment  had  interposed,  limitations  would  attach  at  that 
time  ]  this  however,  was  prevented  by  the  absence  of  the  defendant 
from  the  State  of  Maryland.  The  presence  of  the  defendant  in  the 
Stat«,  in  December,  1822,  would  not  bar  the  plaintiffs'  ac;tion,  because 
the  defendant,  in  1823,  admitted  the  debt  and  promised  to  pay  it, 
which  acknowledgment  revived  the  original  cause  of  action.  In 
April,  1823,  the  defendant  was  in  Baltimore,  remained  there  two 
days,  was  with  the  plaintiffs,  and  had  dealings  with  them.  He  was 
also  in  Baltimore  in  the  summer  of  1823,  and  the  plaintiffs  knew  it. 
If  then,  limitations  attached  in  April,  1823,  or  afterwards  in  the 
summer  of  that  yeai*,  the  action  would  be  barred,  because  more  than 
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three  years  had  elapsed,  from  either  of  those  periods,  before  the 
iostitation  of  this  sait,  which  was  ou  the  13th  of  November,  1826. 

By  the  Act  of  1715,  ch.  123,  it  is  enacted,  (among  other  things) 
that  all  actious  on  the  case  apon  simple  contract,  book  debt  or 
accoant,  shall  be  commenced  within  three  years  ensuing  the  cause  of 
sach  action,  and  not  after;  and  by  a  supplementary  Act  in  Novem- 
ber, 1765,  ch.  12,  it  is  declared,  that  if  a  person  who  is  liable  to  an 
action,  shall  be  absent  out  of  the  Province  at  the  time  the  cause  of 
action  hath  accrued,  he  shall  have  no  benefit  or  advantage  from  the 
Act  of  1715,  provided,  the  person  who  has  such  cause  of  action,  shall 
prosecute  the  same,  after  the  presence  in  this  Province,  of  the  person 
liable  thereto,  within  the  time  or  times  limited  in  and  by  the  said 
Act  of  1715.  These  Acts  are  to  be  taken  together,  and  to  receive  a 
construction  to  ♦  carry  into  effect  the  plain  and  obvious  inten-  -  ^^ 
tions  of  the  Legislature,  that  limitations  should  not  attach  ^^"^ 
against  a  creditor,  where  the  debtor  was  absent  from  the  State  at 
the  time  the  cause  of  action  accrued,  because  no  beneficial  result 
<»uld  be  expected  from  the  suing  out  a  writ,  when  the  debtor  could 
not  be  arrested.  But  this  privilege  should  cease,  when  the  cause 
upon  which  it  was  founded,  was  removed.  If,  therefore,  the  debtor, 
at  any  time  after  the  cause  of  action  accrued,  by  his  presence  in  the 
State,  afforded  the  creditor  an  opportunity  to  prosecute  his  writ  with 
effect,  he  should  institute  an  action  within  the  time  required  by  the 
Act  of  1715,  or  his  claim  would  be  barred  by  limitation.  To  bring 
the  case  within  the  Act  of  1765,  the  presence  of  the  debtor  in  the 
State,  must  be  such  as  to  enable  the  creditor  to  avail  himself  of  it. 
A  secret,  concealed,  clandestine  presence,  for  any  length  of  time,  of 
which  the  creditor  could  not  take  advantage,  would  not  be  sufficient. 
It  must  be  so  public,  and  under  such  circumstances,  as  to  give  the 
creditor  an  opportunity,  by  the  use  of  ordinary  diligence,  and  due 
means,  to  arrest  the  debtor. 

The  Court  were  called  on,  to  apply  this  law  to  a  statement  of  facts 
agreed  on  by  the  parties,  and  they  were  bound  to  decide  upon  those 
facts,  as  in  the  case  of  a  special  verdict ;  they  could  make  no  infer- 
ences unless  they  be  of  law,  or  such  as  are  clear,  undeniable  deduc- 
tions from  the  statements  agreed  on.  It  is  competent  for  a  jurj*^  to 
draw  inferences  from  testimony  submitted  to  them  ;  but  that  power 
is  not  extended  to  a  Court,  when  required  to  act  on  a  case  stated, 
where  nothing  can  be  supplied  by  implication.  It  is  stated  the 
defendant  was  in  Baltimore,  in  April,  1823,  purchased  other  goods 
from  the  plaintiffs,  and  remained  there  for  two  days.  The  first  im- 
pression made  upon  the  mind,  by  these  facts,  might  fairly  be,  that 
this  afforded  the  plaintiffs  an  opportunity  to  sue  out  a  writ,  and 
arrest  the  defendant;  but  when  we  apply  the  strict  rule  of  law,  that 
the  Court  must  decide  upon  those  facts  alone,  without  deducing  any 
inference  from  them,  or  supplying  any  other  fact,  tt>  aid  them,  we 


104  EICHAEDSON  vs.  JOFES.— 3  G.  &  J. 

^  will  •  find  all  those  stated  facts  may  be  true,  and  yet  the 
loo  plaintiffs  were  not  in  default.  It  might  be  tme  the  defendant 
was  in  Baltimore  for  two  days,  and  that  he  purchased  goods  from 
the  plaintiffs,  yet  if  their  knowledge  of  his  being  there  arose  solely 
from  the  purchase  made,  and  that  purchase  was  made  immediately 
before  the  defendant  left  the  city,  that  would  not  afford  them  an 
opportunity  to  sue  out  a  writ  with  effect.  If  it  had  been  stated,  that 
the  defendant  was  in  Baltimore  for  two  days,  and  that  the  plaintiffs 
knew  he  was  there  for  that  space  of  time,  laches  might  be  imputed 
to  them ;  but  this  is  not  stated,  and  the  Court  could  not  infer  it. 
The  same  remarks  will  apply  to  the  presence  of  the  defendant  in  Bal- 
timore, in  the  summer  of  1823.  He  wa«  there,  and  the  plaintiffs 
knew  it ;  non  constat^  that  he  was  there  within  the  knowledge  of  the 
plaintiffs,  for  so  long  a  time  a«  would  have  enabled  them  to  have  a 
writ  with  a  reasonable  expectation  of  deriving  a  beneficial  effect 
from  it. 

We  are,  therefore,  of  opinion,  that  the  Court-  below,  being  confined 
to  the  facts  in  the  case  stated,  were  correct  in  the  judgment  they 
pronounced.  Judgment  affirmed. 


Benjamin    and   William   Richardson   vs.   Stephen    Jones. 

December,  1831. 

The  policy  of  tlie  law  forbids  that  a  trustee  should  become  a  purchaser, 
directly  or  indirectly,  at  his  own  sale:  and  if  he  does,  such  sale  may, 
and  will  be  set  aside,  on  the  proper  and  reasonable  application  of  the 
parties  interested,  (a) 

The  rule,  that  a  trustee  shall  not  become  a  purchaser  at  his  own  sale  of  the 
trust  property,  was  not  adopted  in  favor  of  trustees,  but  for  the  pro- 
tection of  the  interest  of  the  cestui  que  trust. 

Chancery  will  not  interpose  and  set  aside  a  sale  made  a  trustee,  to  bimself, 
or  his  agent,  either  upon  the  application  of  the  trustee  or  the  agent.  (6) 

An  order  requiring  the  principal  obligor,  and  the  sureties  in  a  bond,  given 
for  the  purchase  money  of  land  sold  by  a  trustee  of  the  Court  of  Chan- 
cery, to  pay  such  purchase  money  to  the  trustee,  or  bring  it  into  Court, 
or  show  cause  to  tlie  contrary  by  a  given  day,  is  purely  interlocutory, 
settles  nothing  between  the  parties,  and  is  not  the  subject  of  an  appeal. 

-I  g^^    Where  a  sale  is  made  under  a  decree,  or  order  in  Chancery,  and  no 

M-^^  bond  or  security  is  given  for  the  payment  of  the  purchase  money, 

the  purchaser  may  be  compelled  to  complete  his  purchase,  by  an  order 
on  him  in  a  summary  way,  to  pay  or  bring  the  money  into  Court,  (c) 

(a)  Approved  in  Mason  vs.  Martin,  4  Md.  184;  Iron  Co,  vs.  Sherman^  20 
Md.  134.  See  Williams  vs.  Marshall^  4  G.  &  J.  376,  note;  Dorsey  vs.  Dorsey, 
3  H.  &  J.  315;  Singstaek  vs.  Harding,  4  H.  &  J.  146:  Ringgold  vs.  Rviggoid, 
1  H.  &  G.  9:  Coal  Co,  vs.  Iron  Co.  16  Md.  456. 

(h)  See  Williams  vs.  Marshall,  4  G.  &  J.  376. 

(c)  Cited  in  Bank  vs.  Martin,  7  Md.  345;  Warfidd  vs.  Dorsey.  39  Md.  804. 
See  note  (d),  infra. 
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But  when  a  bond  is  given  to  the  trustee  for  the  purchase  money,  under  an 
erder  of  sale  from  Chancery,  requiring  a  bond  to  be  given,  and  the  sale 
has  been  ratified,  the  purchaser  and  his  sureties  cannot  be  compelled  to 
pay  the  bond  in  a  summary  way,  by  an  order  from  Chancery.  This 
constitutes  a  legal  contract  to  be  enforced  at  law.  (d) 

No  action  at  law  will  lie  to  enforce  a  decree  in  Chancery,  within  the  territo- 
rial jurisdiction  of  the  Court  of  Chancery.  That  Court  enforces  its  own 
decrees,  (e) 

An  order  of  the  Court  of  Chancery,  ratifying  a  trustee  ^s  sale  where  no  bond 
has  been  given,  or  the  sale  is  for  cash,  is  considered  as  amounting  to  a 
decree  for  the  payment  of  the  purchase  money,  and  if  that  Court  could 
not  enforce  the  execution  of  it,  it  could  not  be  enforced  at  all.  The 
trustee  cannot,  before  ratification,  which  is  the  completion  of  the  con- 
tract, claim  to  enforce  it  in  equity,  nor  after  ratification  can  he  sue  upon 
it  at  law. 


(d)  Cited  in  Clagett  vs.  Worthington,  3  Gill,  95,  and  Stephens  vs.  Magnider^ 
31  Md.  173.  Distinguished  in  Ridgely  vs.  Iglehart,  6  G.  &  J.  53.  Under  Rev. 
Code,  Art.  66,  sec.  6,  the  Court  has  power,  on  the  application  of  the  trustee 
appointed  to  sell  real  estate,  to  compel  the  purchaser  to  comply  with  all  or 
any  of  the  terms  of  sale  by  process  of  attachment,  or  other  execution  suited 
to  the  case,  or  the  Court  may  direct  the  property  to  be  resold,  &c.  In  Ste-- 
phens  vs.  Magruder,  supra^  the  terms  of  sale  required  the  purchaser  to  i>ay  the 
balance  of  the  purchase  money  in  three  equal  instalments,  to  secure  which 
he  was  also  required  to  give  a  bond  to  be  approved  by  the  trustee.  The  Court 
said:  ''It  is  an  error  to  suppose- that  upon  the  execution  and  approval  of  the 
bond  by  the  trustee,  the  purchaser  has  fully  complied  with  all  of  the  terms 
of  sale,  and  that  the  decree  no  longer  operates  to  enforce  the  payment  of  the 
credit  instalments.  On  the  contrary,  if  he  fails  t6  pay  the  balance  of  the 
purchase  money  at  the  time  or  times  required  by  the  decree,  he  is  just  as 
much  in  default,  and  within  the  express  provisions  of  this  section  of  the 
Code,  as  if  he  had  failed  to  execute  his  bond.  We  are  at  a  loss  to  imagine 
why  a  purchaser  for  ready  money  is  to  be  subject  to  this  summary  process, 
whilst  a  purchaser  on  time,  who  equally  fails  to  comply  with  terms  of  sale 
required  by  the  decree  is  to  be  exempt.  The  decree,  it  is  true,  directs  that 
the  purchaser  shall  give  bond,  but  it  is  equally  imperative,  that  he  shall  also 
pay  the  purchase  money  at  the  time  or  times  therein  specified.  Whatever 
doubts,  therefore,  may  have  been  entertained  in  regard  to  this  question, 
growing  out  of  the  decision  in  Richardsmi  vs.  Jones,  they  are  in  our  opinion 
entirely  removed  by  the  explicit  provisions  of  the  Code. "  See  Anderson  vs. 
Foulke,  2  H.  &  G.  355,  note. 

(e)  Affirmed  in  Boyle  vs.  Schindel,  52  Md.  7,  where  the  Court  said  that 
although  this  proposition,  in  the  case  in  the  text,  was  obiter  dictum,  ''yet  it 
has  alwas  been  regarded  as  an  announcement  from  the  highest  judicial 
source  in  the  State,  of  what  was  the  practice  and  law  in  that  respect.  *  * 
Whatever  may  be  the  law  in  other  States  as  laid  down  by  text  writers,  we 
feel  bound  to  adhere  to  the  ancient  ways  marked  out  by  our  predecessors. 
It  is  not  because  decrees  of  Courts  of  equity  are  not  of  equal  dignity  and 
finality  with  judgments  at  law,  that  they  are  not  subjects  of  suits  at 
law  in  this  State,  but  because  they  are  so  equal  and  final  they  require  no 
extrinsic  aid  from  Courts  of  law  to  give  them  full  force  and  effect.  Courts 
of  equity  within  their  own  jurisdiction  have  full  power  to  issue  judicial 
writs  to  enforce  their  decrees,  with  equal  economy  and  despatch  as  at  law.  "^ 
See  AlexoTider  vs.  Worthington,  5  Md.  489,  citing  the  case  in  the  text. 
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Where  a  bond  has  been  given  in  conformity  to  the  order  of  sale,  the  ratifica- 
tion is  an  adoption  of  the  bond  only. 

Where  a  purchaser  at  a  trustee  ^s  sale  gaye  his  bond  in  conformity  with  the 
order  of  sale,  but  afterwards,  by  fraud,  defeated  the  action  at  law 
brought  upon  his  bond,  he  may  still  be  made  responsible  in  equity  for 
the  purchase  money,  upon  a  bill  shewing  his  improper  conduct,  though 
in  the  meanwhile  limitations  may  have  barred  the  bond  at  law. 

Appeal  from  the  Court  of  Chancery.  In  the  year  1816,  Abraham 
Jarrett  filed  a  bill  in  the  Court  of  Chancery,  setting  forth  that  he  sold 
certain  tracts  of  land,  called  Scott's  Hopewell,  and  BealPs  Camp,  to 
Arthnr  Rider,  in  the  year  1811 ;  that  Rider  paid  only  part  of  the 
pnrchase  money,  and  took  possession  of  the  land ;  that  Rider  died 
intestate,  in  the  year  1814,  leaving  Arthur  Rider,  Jr.  and  Sarah  Ri- 
der, since  intermarried  with  William  Byrnes,  his  heirs-at-law ;  that 
letters  of  administration  were  granted  to  Arthur  Rider,  Jr.;  that  the 
elder  Rider  was  indebted  to  the  complainant  on  other  accounts,  and 
his  personal  estate  was  insufficient  to  pay  his  debts.  Prayer  for 
subpoena  to  the  children  aforesaid  and  William  Byrnes,  and  that  the 
land  aforesaid  be  sold  for  the  payment  of  complainant's  claim.  The 
defendant  answered  the  bill,  confessed  the  claims,  and  consented  to 
^  _  a  decree.  On  the  8th  January,  1817,  a  decree  passed  for  the 
lOD  •  gj^i^  Qf  ^jjg  land,  and  Samuel  Richardson  was  appointed 
trustee.  On  21st  January,  1817,  the  trustee  gave  bond  for  his  trust, 
with  Benjamin  O.  Jones  and  William  Richardson  as  his  securities. 
On  the  25th  Febniary,  1817,  Samuel  Richardson  as  trustee,  reported 
a  sale  to  the  Chancellor,  of  the  premises  mentioned  in  the  bill«  to 
Benjamin  Richardson,  as  the  highest  bidder,  for  $995.50.  On  the 
6th  March,  1817,  this  sale  was  confirmed  nm  the  15th  May  ensuing, 
according  to  the  usual  terms.  On  the  4th  November,  1817,  proof  of 
publication  of  the  order  of  ratification  nisi  was  filed.  The  trustee 
filed  the  bond  of  Benjamin  Richardson,  Abraham  Jarrett  and  Wil- 
liam Richardson,  dated  25th  February,  1817,  to  him,  as  trustee  afore- , 
said,  for  the  amount  of  the  purchase  money,  conditioned  to  be  paid 
on  the  25th  February,  1818.  On  the  15th  July,  1818,  Abraham  Jar- 
rett filed  a  petition  in  the  Chancery  Court  suggesting  the  death  of 
Samuel  Richardson,  the  trustee,  before  he  had  completed  the  duties 
of  his  trust.  The  Chancellor  thereupon  appointed  Robert  Richard- 
son trustee.  In  July,  1822,  Jarrett  filed  another  i)etition,  suggesting 
that  Robert  Richardson  would  not  act  iis  trustee,  whereupon  the 
Chancellor  appointed  Stephen  Jones  to  complete  the  said  trust. 
Jones  bonded  on  the  28th  November,  1822,  which  was  approved  on 
the  7th  January,  1823.  On  the  29th  August,  1828,  the  sale  made 
and  reported  by  Samuel  Richardson  was  finally  ratified  by  the  Chan- 
cellor. On  the  31st  March,  1829,  Benjamin  Richardson  filed  a  peti- 
tion in  the  cause  aforesaid,  setting  forth  the  bill,  answer  and  decree 
aforesaid,  and  alleged  that,  '^  as  the  day  appointed  for  the  sale  ap- 
proached, the  said  Samuel  Richardson  and  Abraham  Jarrett  came  to 
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joor  petitioner,  and  informed  him  they  had  come  to  a  determination 
to  bay  said  land  for  their  own  nse,  and  begged  yoar  petitioner  to  act 
as  their  bidder  at  the  Bale;  they  informing  your  petitioner,  at  the 
same  time,  that  it  was  necessary  when  a  trustee  bought  in  property 
for  himself  on  speculation,  to  ha7e  a  third  person  to  bid  it  off  for 
bim,  and  assigned  as  a  reason,  that  he  mnst  make  the  deed,  and  he 
could  not  deed  to  himself.    Your  •  petitioner  refused  to  do    ^ 
this,  saying;  he  did  not  understand  the  business,  and  knew    *"" 
nothing  about  the  Chancery  Court ;  but,  on  the  said  trustee's  urgent 
importunity,  and  his  positive  assurance  that  it  was  all  right,  and 
that  the  trustee,  and  A.  Jarrett,  would  pay  the  Chancellor  for  the 
land,  he  consented  to  oblige  them,  to  bid  in  said  land,  and  afterwards 
on  their  like  assurance,  and  that  it  was  all  innocent  matter  and  form, 
aod  that  he  must  bond  as  the  nominal  purchaser,  he  consented  to 
bond  for  said  property  in  the  manner  and  for  the  sum  the  trustee 
pointed  out  to  him.    The  petition  further  stated,  that  immediately 
after  the  sale,  the  said  trustee  and  Jarrett,  entered  into  the  exclusive 
possession  of  the  land,  and  on  the  22d  April,  1817,  they  began  to 
sell  off  said  land  as  proprietors  thereof;  t^hey  sold  a  part  to  one  Wal- 
lace, as  will  appear  by  a  written  receipt  of  Jarrett,  hereafter  to  be 
exhibited.    In  the  winter  after  Samuel  Richardson's  death,  the  said 
Abraham  Jarrett  took  the  surveyor  of  the  county,  and  had  the  land 
laid  off  into  three  parts.    In  December  of  the  same  year,  the  peti- 
tioner was  induced  bv  Jarrett  to  give  his  consent,  that  he,  Jarrett, 
should  sell  said  land  in  his  own  name  and  the  name  of  petitioner, 
bat  with  the  perfect  understanding,  that  he,  the  petitioner,  had  no 
sort  of  interest  therein,  and  was  only  consenting  to  have  his  name 
used  as  it  was  used  in  the  bid.    The  said  Jarrett  sold  the  first  part 
to  Benjamin  Gibson,  the  second  to  James  Wallace  for  $335.50,  and 
the  third  part  to  Samuel  Bradford  for  $678,  and  took  obligations  to 
himself,  Jarrett,  and  this  petitioner.    A  bond  of  Wallace,  and  Brad- 
ford's note  were  handed  to  the  petitioner,  but  he  has  never  received 
a  cent  on  them,  he  has  no  claim  on  them,  and  wishes  to  deliver  them 
to  whomsoever  the  Court  may  direct.    The  petition  then  shows  the 
the  appointment  of  Jones,  as  trustee,  and  alleges  that  by  the  pro- 
curement of  Jarrett,  Jones  caused  a  suit  at  law  to  be  instituted  in 
Harford  County  Court,  upon  petitioner's  bond,  given  under  the  cir- 
cnmstances  aforesaid ;  that  before  the  said  suits  came  to  trial,  the 
widow  and  administratrix  of  Samuel  Richardson,  feeling  and  know- 
ing the  unjust  and  fraudulent  nature  of  the  •same,  gave  a    ^g^^ 
receipt  in  full,  as  the  readiest  means  of  arresting  so  wrongful    *^  • 
a  procedure,  and  shielding  an  innocent  defendant.    On  the  produc- 
tion of  the  receipt  at  the  trial,  the  said  suit  was  non-suited.    The 
petition  also  alleged  that  the  said  Jarrett  received  much  money  from 
his  own  sales  of  the  said  land,  and  that  after  Jarrett  had  sold  said 
land  in  parcels,  as  aforesaid,  and  received  the  notes  and  bonds  afore- 
said, for  the  purchase  money,  he  caused  several  suits  at  law  to  be 
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broaghtoQ  them  in  his  own  name,  and  that  of  the  petitioner;  that 
the  petitioner  knowing  that  he  had  no  rightfnl  demand  against  the 
makers  of  said  notes  and  bonds,  had  those  snits  strack  ofif  the  docket, 
And  that  the  said  Jarrett  thus  being  frustrated  in  all  his  attempts 
to  reap  the  fniit  of  his  fraudulent  collusion  with  the  said  Samuel, 
and  fraudulent  imposition  on  this  petitioner,  resolved  on  another 
course,  and  on  the  7th  February,  1825,  caused  the  said  Stephen  Jones 
to  file  a  bill  on  the  equity  side  of  Harford  County  Court,  to  compel 
the  payment  of  said  bond.  To  this  bill  your  petitioner  filed  his 
answer,  as  did  his  securities  on  the  bond,  setting  forth  fully  the  cir- 
cumstances of  fraud  aforesaid ;  a  commission  issued,  and  your  peti- 
tioner, upon  a  very  full  inquiry  into  all  the  circumstrnces,  and  produc- 
ing proof  of  them,  was  enabled  to  satisfy  the  Court  of  the  iniquity 
and  injustice  of  the  suit.  At  August  Term,  1828,  the  cause  was 
finally  argued,  and  the  said  Court  thereafter  dismissed  the  said  bill 
with  costs.  All  these  proceedings  wUl  be  exhibited,  and  are  prayed 
to  be  considered  as  part  of  this  petition.  Your  petitioner  also  shows 
that  after  the  argument  of  the  cause  aforesaid,  and  before  a  decision 
of  it,  the  counsel  of  the  complainant  (Jones)  applied  to  the  Chancel- 
lor, procured  a  final  ratification  of  the  sale,  and  laid  it  before  the 
Judges  of  Harford  County  Court,  before  the  decree  of  dismissal  afore- 
said was  pronounced.  Your  petitioner  further  shews,  that  notwith- 
standing all  the  proceedings  aforesaid,  and  notwithstanding  the 
whole  matter  ha«  been  solemnly  passed  on  after  a  full  investigation 
by  a  tribunal  of  the  complainant's  (Jones')  own  choosing ;  your  peti- 
lAfi  tioner  is  now  menaced  *with  an  application  for  an  attach- 
locJ  meut,  or  some  other  compulsory  process,  to  compel  your  peti- 
tioner and  his  sureties  to  pay  the  amount  of  the  bond  aforesaid. 
Prayer  to  be  protected  therefrom  by  order  of  the  Court  of  Chancery, 
that  his  bond  may  be  given  up  to  be  cancelled ;  that  the  said  Ste- 
pben  Jones  may  report  to  this  Court  on  the  matter  of  this  petition 
and  his  trust ;  that  notice  ma^'  be  given  to  the  parties  in  the  original 
suit,  viz:  Abraham  Jarrett,  Arthur  Rider,  Jr.,  William  Byrnes,  and 
Sarah,  his  wife,  to  answer  the  petition,  and  for  general  relief,  &c. 

Arthur  Rider  answered  the  petition  of  Benjamin  Richardson,  and 
stated,  that  with  many  of  the  facts  of  the  petition  he  was  entirely 
unacquainted,  and  consequently  could  neither  confess  nor  deny  them ; 
that  he  now  is,  and  has  loug  since,  been  entirely  convinced  that  there 
was  a  fraudulent  collusion  between  Abraham  Jarrett  and  the  late 
Samuel  Richardson,  in  the  sale  of  the  land  mentioned  in  the  petition, 
and  unites  in  the  prayer,  that  the  same  may  be  set  aside ;  that  he 
has  a  brother,  Richard  Rider,  who  resides  in  England,  but  who  was 
not  a  party  to  the  original  bill,  who  is  one  of  the  children  and  heirs- 
at-law  of  Arthur  Rider,  deceased : — prayer  to  be  dismissed  without 
costs.   . 

William  Byrnes  and  wife  also  answere<l  the  petition,  declariog 
their  ignorance  of  most  of  the  facts,  and  belief  in  a  fraudulent  com- 
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bioation  between  A.  Jarrett  and  S,  Richardson,  to  sell  Arthur  Rider's 
land,  and  purchase  it  themselves,  whereby  the  heirs  of  Rider  would 
be  injured :  prayer  to  be  dismissed  without  costs,  &c. 

Abraham  Jarrett's  answers  to  the  petition  aforesaid — alleged  that 
at  the  time  Samuel  Richardson,  the  original  trustee,  was  about  to 
sell  Rider's  land^  he  came  to  this  respondent,  and  expressed  a  wish 
to  buy  the  said  land,  but  alleged,  he  entertained  some  apprehension 
that  he  might  not  be  able  to  pay  for  it  when  the  purchase  money 
became  due,  and  solicited  this  respondent  to  join  him  in  the  purchase, 
assuring  this  respondent  that  he  would  ultimately  take  the  whole  of 
it,  but  that  he  wished  the  respondent  to  join  him  in  the  pur- 
chase  •  only  to  assist  him  in  paying  lor  said  land  in  the  first  *^" 
instance;  that  he  agreed  to  join  said  Samuel,  who  informed  him  he 
had  procured  his  brother,  Benjamin  Richardson,  to  bid  in  said  land, 
wbo;bonght  it,  being  the  highest  bidder.  That  respondent  felt 
boand  to  aid  Samuel  in  paying  for  the  land ;  that  Samuel  entered 
into  the  full  and  exclusive  possession  thereof,  and  sold  a  few  acres 
thereof  to  James  Wallace,  for  which  Wallace  paid  this  respondent 
and  Samuel,  by  transferring  a  claim  he  had  upon  another  person. 
That  Samuel  soon  after  died,  leaving  his  affairs  out  of  order,  and  re- 
spondent being  importuned  by  Benjamin  R.,  who  had  now  become 
uneasy  as  well  tor  himself,  who  had  bonded  as  purchaser,  as  for  his 
deceased  brother's  wile  and  children,  suggested  to  said  Benjamin, 
that  they  might  raise  the  purchase  money  by  a  re-sale  of  the  land; 
he  assented,  and  it  was  agreed  that  the  land  should  be  re-sold  at 
public  auction,  by  respondent  and  petitioner — ^to  that  end  the  land 
was  divided  and  sold  as  alleged  by  the  petitioner,  in  three  parcels; 
one  to  Samuel  Bradford,  who  bought,  as  this  respondent  understood, 
for  himself  and  for  William  Richardson,  the  security  of  the  peti- 
tioner; another  parcel  was  sold  to  Wallace;  another  to  Benjamin 
Gibson.  Ait;er  the  sale,  and  the  purchasers  had  given  bond,  at  least 
Bradford  and  Wallace,  and  the  said  Bradford  had  permitted  the 
said  William  Richardson,  who  was  a  party  to  the  bond  for  the  pur- 
chase money,  to  take  and  purchase  for  his  own  separate  use,  in  con- 
sequence thereof  the  said  William  R.  entered  into  the  possession  of 
said  land.  When  the  purchase  money  became  due,  the  respondent, 
who  held  the  bonds  for  the  same  in  his  possession,  at  the  request  of 
the  petitioner,  instituted  suits  in  Harford  County  Court,  against  said 
Bradford  and  William  R.,  and  hearing  no  complaint  or  objection  to 
his  recovery,  expected  at  the  trial  term,  to  obtain  a  judgment,  when, 
to  his  astonishment,  the  said  petitioner,  who  was  a  co-obligee  in  said 
bonds,  came  into  Court  and  had  the  suits  therein  discontinued. 
The  respondent  then  informed  said  petitioner,  if  he  intended  to  claim 
the  bonds  for  the  purchase  money  •  arising  from  the  second  ^  ^ 
sale,  he  must  expect  to  pay  the  original  purchase  money,  and  *  •  ^ 
the  said  petitioner  desired  to  have  said  bonds,  which  were  delivered 
to  him.    Respondent  then  declined  any  further  interference  with 
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said  land,  and  applied  for  the  appointment  of  Stephen  Jones  as 
trustee,  to  complete  original  trust.  That  suit  was  brought  upon  the 
bond  for  the  first  sale,  and  defeated  by  collusion,  as  stated  in  the 
petition ;  that  the  trustee  (Jones)  then  filed  a  bill  on  the  equity  side 
of  Harford  County  Court,  and  at  the  hearing  thereof,  it  was  objected 
by  the  said  petitioner,  that  said  Court  had  no  jurisdiction,  and  the 
cause  properly  belonged  to  the  Court  of  Chancery,  and  that  the  said 
sale  had  not  been  finally  ratified,  and  the  bill  aforesaid  was  then  dis- 
missed upon  these  grounds,  and  not  upon  the  merits ;  that  after  said 
petitioner  had  manifested  his  intention  of  being  considered  the  real 
purchaser  by  the  course  he  pursued,  respondent  assigned  his  claim 
on  the  premises  and  has  now  no  interest;  and  he  denies  that  Jones 
has  acted  except  in  the  course  of  his  duty,  and  in  good  faith.  That 
since  the  sale  in  1819,  William  Bichardson  and  James  Wallace  have 
been  in  the  possession  of  the  land  sold  by  them,  enjoyed  its  rents 
and  profits,  cut  a  large  quantity  of  wood  and  timl>er,  and  diminished 
its  value  one-half,  and  that  other  persons  than  respondent  are  inter 
ested  in  the  sale  of  said  land ;  that  the  second  sale  was  made  at  the 
request  of  Benjamin  and  William  Eichardson,  and  would  have  paid 
the  original  claim  but  for  the  misconduct  aforesaid,  &c. 

Stephen  Jones,  the  trustee,  at  the  same  time  reported  to  the 
Chancellor,  that  he  ascertained  what  the  records  of  the  Court  of 
Chancery  showed  to  have  been  done  phor  to  his  appointment,  and 
not  knowing  anything  concerning  the  circumstances  attending  said 
sale,  and  believing  he  had  nothing  to  do  but  to  collect  the  purchase 
money,  instituted  a  suit  on  the  bond;  at  the* trial  term,  under  a  plea 
of  payment,  the  defendant  produced  the  receipt  of  the  administratrix 
of  the  former  trustee,  in  whose  name  the  suit  was  brought,  for  the 
1  Af  I  ^B^  ^^  ^^^  trustee ;. upon  which  your  *  trustee  was  compelled 
^^  '^  to  nan  pros,  said  suit.  Your  trustee,  believing  said  receipt  to 
be  fabricated  and  ante-dated,  filed  a  bill  on  the  equity  side  of  Har- 
ford County  Court — his  action  at  law,  at  this  time,  being  gone,  by 
one  of  the  sureties  in  said  bond  becoming,  on  the  death  of  the  said 
administratrix,  (which  had  then  occurred)  the  administrator  d.  b.  n. 
of  the  former  trustee,  to  whom  said  bond  was  given ;  and  by  the 
answers  filed  to  the  bill,  your  trustee  was  first  informed  of  the  alleged 
circumstances  attending  the  original  sale.  That  bill  was  objected  to 
at  the  hearing,  on  the  ground  of  want  of  jurisdiction,  and  the  sale 
not  being  finally  ratified ;  and  therefore  was  dismissed  as  he  has 
understood.  The  report  then  states  the  possession,  use  and  enjoy- 
ment of  the  land,  after  the  first  and  second  sales,  as  alleged  in  Jar- 
rett's  answer,  and  denies  all  collusion.  Prayer  that  the  sale  may  not 
be  set  aside,  and  that  Benjamin  Eichardson  and  his  sureties,  William 
E.  and  Abraham  J.  may  be  ordered  to  pay  the  original  purchase 
money,  according  to  the  condition  of  the  bond  given  therefor,  which 
is  herewith  exhibited,  &c 
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The  bill  on  the  equity  side  of  Harford  County  Court,  referred  to  in 
the  proceedings  aforesaid,  |waa  filed  by  Stephen  Jones,  on  the  7th 
February,  1825.  It  set  forth  the  proceedings  in  the  original  cause  as 
they  appeared  in  the  Court  of  Chancery,  except  the  order  of  final 
ratification.  The  suit  at  law  by  him,  against  the  parties  in  the 
original  bond,  in  Harford  County  Court,  and  the  special  manner  in 
which  it  was  defeated  by  fraud,  as  hereinbefore  stated,  and  that  no 
money  had  been  paid  on  the  original  bond;  that  the  receipt  which 
bore  date  in  1822,  was,  in  fact,  given  in  1824,  and  procured  by  B. 
and  W.  B.  It  also  alleged  the  death  of  Samuel's  administratrix,  and 
the  appointment  of  William  as  his  administrator  d.  h,  n.,  and  the 
impediment  which  that  appointment  interi3osed  at  law.  Prayer 
that  Benjamin  B.,  William  B.,  and  Abraham  Jarrett,  may  be  de- 
creed to  pay  and  satisfy  the  sum  of  money  mentioned  in  the  con- 
dition of  the  bond,  given^  as  aforesaid,  with  the  interest  thereon^ 
*and  costs  of  the  non-suit,  which  the  said  Jones  has  paid,  ^  ^fo 
and  for  general  relief,  &c.  M.74 

At  June  Term,  1825,  Abraham  Jarrett,  filed  his  answer  to  Jones^ 
bill,  admitting  the  proceedings  in  Chancery,  and  denying  all  know- 
ledge of  the  transactions  between  Benjamin  and  the  administratrix 
of  Samuel  B.,  on  the  receipt  aforesaid ;  that,  being  surety,  he  gave 
no  attention  to  the  suit  which  was  defended  by  the  other  parties 
thereto,  and  knows  nothing  of  that  suit,  save  what  the  record  dis- 
closes. Consents  to  any  decree  which  the  Chancellor  thinks  proper 
to  pass.  • 

At  March  Term,  1827,  Benjamin  Bichardson  answered  the  bill  of 
Stephen  Jones,  admitting  the  proceedings  in  Chancery,  and  charg- 
ing, that  Jarrett  and  Samuel  Bichardson  combined  to  become  the 
joint  purchasers  of  the  land  aforesaid.  The  answer  then  set  forth 
the  circumstances  of  the  application  to  the  respondent,  as  mentioned 
in  his  petition  to  the  Chancellor,  in  this  cause.  His  purchase  of  the 
land ;  his  giving  bond ;  the  suit  in  Harford  County  at  law,  upon  this 
bond  and  its  defeat,  by  the  mode  stated  in  the  bill;  and  all  the 
circumstances  of  the  second  sale,  and  that  he  defeated  the  suits  on 
the  bonds  given  for  the  second  sale,  because  the  obligors  had  never 
in  fact,  delivered  them  to  Jarrett,  but  that  Jarrett  took  them  from  a 
table  where  they  lay,  while  in  conversation  with  the  said  obligors^ 
about  the  title  of  the  said  land ;  that  Jarrett  is  the  sole  mover  of  the 
whole  affair,  and  the  only  person  inteiested  in  the  money  sought  to 
be  recovered  from  him.  I^ayer  to  have  the  original  bond  cancelled, 
&c. 
William  Bichardson's  answer  was  similar  to  Benjamin's. 
The  evidence  taken  under  the  bill  in  Harford  Court,  established 
the  second  sale.  That  William  Bichardson,  since  1819,  has  been, 
and  still  is,  in  possession  of  a  considerable  portion  of  land ;  that  large 
quantities  of  wood,  from  2  to  450  cords,  had  been  cut  down  and  re- 
moved from  the  land  since  the  first  sale;  that  Samuel  Bichardson^ 
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from  the  first,  claimed  the  purchase  by  Benjamin,  as  for  his  Sam- 

1  •y Q  ^^^^^  *  ^^®^°'^^»  ^^'  jointly  with  Jarrett.  That  the  land,  shortly 
*  •  **   prior  to  the  second  sale,  was  surveyed  by  order  of  Jarrett. 

The  following  receipt  of  Jarrett's  was  also  proved. 

"  Received,  29th  December,  1818,  of  James  Wallace,  Esq.  an  order 
on  Z.  O.  Bond,  accepted  on  the  29th  November,  1817,  for  $70,  which 
sum  is  in  full  payment  for  a  lot  of  land,  being  part  of  Scott's  Hope- 
well, supposed  to  contain  4  or  5  acres,  as  per  contract  of  sale  en- 
tered into  by  Abraham  Jarrett,  Samuel  Richardson  and  the  said 
James  Wallace,  22d  April,  1817 ;  and  which  lot  of  land  is  part  of 
the  same  purchased  by  Benjamin  Richardson,  at  the  sale  made  by 
Samuel  Richardson  as  trustee,  under  a  decree  of  the  Chancellor,  and 
which  was  purchased  in  trust  by  the  said  Benjamin  Richardson  for 
the  said  Abraham  Jarrett  and  Samuel  Richardson ;  and  on  the  settle- 
ment of  that  sale  and  business,  this  sum  is  to  be  accounted  for  by 
the  said  Abraham  Jarrett  to  the  said  Benjamin  Richardson,  as 
part  of  the  money  coming  to  him  out  of  said  sale. — Abraham 
Jarrett." 

At  the  final  hearing,  on  the  2d  Monday  of  August,  1828,  Harford 
County  Court  passed  the  following  decree :  ''  In  this  cause  it  appears 
to  the  Court  that  the  complainant  is  not  entitled  to  the  relief  prayed 
by  his  bill.  It  is  thereupon  adjudged  and  decreed  that  the  same  be 
dismissed  with  costs.    Charles  W.  Hanson,  Thomas  Kell." 

The  evidence  taken  upon  the  petition  in  Chancery,  went  to  estab- 
lish -the  fact  that  the  land  had  been  stripped  of  nearly  all  its  wood 
since  the  first  sale,  and  had  been  chiefly  in  the  possession  and  culti- 
vation of  William  Richardson  and  his  tenants.  The  proof  in  the 
equity  cause  in  Harford,  was  read  in  this  case  by  consent. 

Bland,  C.  on  the  9th  July,  1829,  passed  the  following  order : 
The  matter  of  the  petition  of  Benjamin  R.  filed  in  this  case,  stand- 
ing ready  for  hearing,  and  the  solicitors  of  the  parties  having  been 
fully  heard,  the  proceedings  were  read  and  considered.  The  bill 
I  *y/i  ^^^^^  ^^^^  ^^^  plaintiff  sold  to  *  Arthur  Rider,  who  is  since 
'■^^  dead,  intestate,  a  tract  of  land,  and  that  a  large  balance  of  the 
purchase  money  still  remains  unpaid;  that  the  late  Arthur  Rider 
became  indebted  to  the  plaintiff,  on  other  accounts,  which  sums  also 
remain  unpaid,  and  that  the  late  Arthur  Rider's  personal  estate  is 
insufficient  to  pay  his  debts.  His  administrators  and  heirs  are  made 
defiandants ;  and  by  their  answer,  they  substantially  admit  the  truth 
of  the  allegations  of  the  bill.  Upon  which  by  assent  of  the  parties, 
on  the  18th  of  January,  1817,  a  decree  was  passed,  in  the  usual  form, 
directing  the  real  estate  of  the  late  Arthur  Rider  to  be  sold,  and 
appointing  Samuel  R.  trustee,  to  make  the  sale,  who  reiK>rted  that 
he  had,  on  the  25th  of  February,  1817,  sold  the  lauds  to  Benjamin 
R.;  upon  which,  on  the  6th  of  March,  1817,  an  order  was  passed  that 
the  sale  foe  ratified,  unless  cause  be  shown  to  the  coutraiyy  before 
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the  15th  day  of  May  then  next.  Samael  B.  the  trustee,  died  in  the 
moDth  of  February,  1818,  and  by  an  oi*der  passed  on  the  I8th  of 
Jaly,  1822,  the  present  tmstee,  Stephen  Jones,  was  appointed  to 
complete  the  trust,  after  which  no  further  proceedings  were  had  in 
this  Court,  until  the  29th  of  August,  1828,  when  the  sale  was  abso- 
lately  ratified  ^ud  confirmed. 

If  the  plaintiff  had  asked  no  more  than  the  payment  of  the  balance 
of  the  purchase,  and  to  have  his  equitable  lien  enforced  ibr  that  pur- 
pose, he  would  have  assumed  the  position,  and  stood  upon  the  ground 
of  an  equitable  mortgagee,  claiming  the  benefit  of  specific  lien,  and 
consequently  the  insufficiency  of  bis  deceased  debtor's  personal  estate, 
would  have  formed  no  essential  part  of  the  foundation  of  his  claim 
to  relief.    EllicoU  vs.   Warfieldy  July,  1829.    But  the  plaintiff  has 
introduced  into  his  bill  another  claim  against  the  intestate,  in  addi- 
tion to  that  of  the  purchase  money,  for  which  he  can  only  be  allowed 
to  obtain  satisfaction  out  of  the  realty,  on  the  ground  of  the  perso- 
nal estate  of  his  deceased  debtor  being  deficient.    This  claim  gives 
to  this  suit,  the  nature  and  character  of  a  creditor's  bill,  and  in  such 
a  bill,  a  plaintiff  may  introduce  all  his  claims  *  for  the  pay-    ^^i^m 
ment  of  money,  however  various,  even  although  some  may  be   *  •  ^ 
made  in  his  own  right,  and  others  in  representative  character  of  exe- 
cutor and  administrator;  considering  this  as  a  creditor's  bill,  the 
decree  itself  should  have  directed  the  trustee  to  give  notice  to  the 
creditors  of  the  late  Arthur  Eider,  to  bring  in  their  claims.    It  is  not 
however,  now  too  late  to  obtain  an  order  for  that  purpose,  since  the 
trustee  cannot  be  authorized  to  distribute  in  payment,  any  of  the  pro- 
ceeds of  sale,  until  the  creditors  of  the  deceased  have  been  thus  noti- 
fied, and  an  account  has  been  stated  by  the  auditor,  and  confirmed 
by  the  Court.    It  is  certainly  now  too  late,  especially  in  this  way,  to 
inquire  into  the  regularity  of  the  decree  of  the  8th  of  January,  1817. 
I  therefore  put  aside  every  thing  upon  that  head,  which  was  so  much 
nrged  in  the  argument.    The  petitioner,  Benjamin  B.  admits  that  he 
became  the  purchaser,  as  reported  by  the  trustee,  and  that  he  gave 
bond  for  the  payment  of  the  purchase  money,  with  A.  J.  and  W.  R. 
as  his  sureties,  but  he  avers  that  he  consented  thus  to  be  named 
and  reported  as  the  purchaser,  with  no  view  whatever  to  his  own 
benefit,  but  for  the  sole  and  exclusive  use  and  behoof  of  Abraham  J. 
and  the  late  trustee,  S.  B.,  at  whose  express  solicitation,  and  in 
whose  behalf  alone,  he  acted,  and  consented  to  be  represented  as 
the  purchaser,  because,  as  was  distinctly  understood  and  stated  at 
the  time,  the  trustee,  Samuel,  could  not  himself  become  a  purchaser 
at  his  own  sale ;  and  such  appears  to  have  been  the  fact  and  truth 
of  the  matter.    There  was  nothing  improper  in  Jarrett's  becoming  a 
purchaser.    But  a  sale,  however  apparently  fair,  or  in  whatever  way 
covered  to  a  trustee,  is  forbidden  by  the  policy  of  the  law ;  and  there- 
fore, had  this  sale  been  objected  toon  that  ground,  within  any  reason- 
able time,  it  certainly  could  not  have  been  ratified.    But  I  know  of  no 
8  3  G.  <c  J. 
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instance  in  which  a  mere  particeps  fraudis^  one  who  has  lent  himself 
as  a  cover  to  a  sale  to  the  trustee  himself,  has  been  allowed  to  come 
in,  and  have  it  vacated,  merely  because  of  its  having  been  in  fact 

^  made  to  the  trustee,  and  on  *  that  ground  alone.  Looking  to 
-"^ '  ^  all  the  circumstances  of  this  case ;  the  time  that  has  been  suf- 
fered to  elapse, — the  good  price  for  which  the  land  has  been  sold^ 
and  the  waste  and  injury  it  has  since  undergone,  I  should  doubt 
the  propriety  of  simply  rescinding  this  sale,  even  at  the  instance 
and  special  prayer  of  the  defendants  themselves.  But  I  can  see  no 
good  reason  why  the  petitioner,  B.  B.  should  have  it  vacated,  or 
why  he.should  be  released  from  the  responsibility  to  which  he  volun- 
tarily, and  with  a  perfect  knowledge  of  all  circumstances,  has  sub- 
jected himself.  In  allowing  himself  to  be  reported,  and  his  bonds  to 
be  returned  Here,  as  the  purchaser,  when,  in  truth,  he  was  not  the 
purchaser,  he  practised  an  imposition  upon  this  Court;  and  in  avail- 
ing himself  of  the  form  of  the  action  at  common  law,  in  the  name  of 
the  administratrix  of  the.  late  trustee,  Samuel  Richardson,  because 
his  bond  had  been  so  made  payable,  to  procure  a  receipt  in  full  for 
the  purchase  money  from  the  nominal  plaintiff  in  that  action,  when,, 
in  truth,  he  had  paid  no  part  of  it,  for  the  purpose  of  preventing  a 
recovery,  he  practised  a  fraud  upon  the  agent  of  the  Court,  and  an 
imposition  upon  the  Court  of  common  law.  Surely  he  who  comes 
here  openly  avowing  all  this,  ought  to  allowed  again  to  shore  by 
justice,  to  baffle  the  Court,  and  to  scoff  at  the  law.  Under  all  such 
circumstances,  to  set  aside  this  sale  would  be  to  allow  a  man  openly 
to  profit  by  his  own  wrong;  it  would  be  to  make  that  sound  general 
rule  of  equity,  which  prohibits  a  trustee  from  becoming  a  purchaser  at 
his  own  sale,  a  direct  instrament  of  gross  fraud.  Whereupon,  it  is 
ordered,  that  the  petition  of  Benjamin  Kichardson  be,  and  the  same 
is  lierebv  dismissed  with  costs. 

And  upon  the  report  and  representation  of  the  said  trustee,  it  is 
further  ordered,  that  the  said  B.  B.  the  purchaser,  and  A.  J.  and 
W.  E.  his  sureties,  forthwith  pay  to  the  said  trustee,  or  bring  into 
this  Court,  the  whole  amount  of  the  said  purchase  money  now  due, 
together  with  legal  interest  thereon,  or  shew  good  cause  to  the  con- 
trary, on  the  first  day  of  September  next.  Provided  a  copy  of  this 
I  Af  Af  ordei  be  served  •  on  the  said  B.,  A.  and  W.  on  or  before  the  last 
■••  day  of  this  month.  And  it  is  further  ordered,  that  the  said 
trustee  give  notice  to  the  creditors  of  the  said  late  Arthur  Rider,  by 
causing  a  copy  of  the  following  order  to  be  published  in  some  news- 
paper, twice  a  week  for  three  successive  weeks,  before  the  20th  day 
of  August  next :  and  that  the  creditor^  of  the  late  Arthur  Rider  file 
their  claims,  together  with  the  vouchers  thereof,  in  the  Chancery 
office,  on  or  before  the  20th  day  of  November  next. 

From  which  order  the  said  B.  and  W.  R.  on  the  17th  da^'  of 
August,  1829,  prayed  this  appeal. 
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The  cause  came  on  to  be  argued  before  Buchanan,  G.  J.,  Aboheb 
and  DoBSEY,  JJ. 

Speed,  lor  the  appellants,  contended  that  the  proof  showed  the  sale 
of  the  property  mentioned  in  the  proceedings,  was  made  by  the 
trastee,  Samuel  Richardson,  to  himself,  and  Abraham  Jarrett,  the 
complainant  in  the  bill,  through  the  agency  of  the  appellant,  Benja- 
min Richardson :  that  the  trustee,  in  pursuance  of  that  sale,  took 
possession  of  the  property,  and  retained  it  until  his  death :  that  Jar- 
rett, after  the  death  of  the  trustee,  entered  and  kept  possession  of 
the  same  property  until  the  second  sale  mentioned  in  the  proceed- 
ings: that  the  petitioner,  who  seeks  relief  in  this  case,  never  had 
possession:  that  the  sale  was  not  finally  ratified  until  the  28th  of 
Aagust,  1828 :  that  Jarrett  had  sold  his  interest  in  the  proceeds  of 
the  property,  and  that  the  purchaser  from  him  was  not  a  party:  that 
William  Richardson,  one  of  the  appellants,  has  improved  the  land, 
and  greatly  increased  it  in  value,  since  the  sale.    These  positions  of 
of  fact,  he  contended,  were  established  by  the  evidence  in  the 
cause.    He  said  the  sale  made  by  the  trustee  to  himself,  through  an 
agent,  was  void,  not  voidable ;  and  that  the  heirs  of  Rider,  the  origi- 
nal defendant,  never  having  acquiesced  in  that  sale,  it  was  void, 
•and  gave  the  present  trustee,  Jones,  no  right  to  claim  the    *^^ 
purchase  money  upon  that  sale.    That  the  fact  of  the  sale    1 '^ 
being  public,  a  fair  price  being  obtained,  and  even  if  the  sale  had  been 
ratified  in  season,  would  not  alter  the  rule  of  the  Ghancery  Oourt. 
State  vs.  Reed,  4t  H.dt  McH.  11 ;  Davis  vs.  Simpson,  5  H.  d;  J.  147 ; 
Sinsiack  rs,  Harding,  4  JGf.  <&*J.  186;  Davou  vs.  Fanning,  2  Johns. 
Chan,  Rep.  252.    He  contended  there  had  been  no  acquiescence  in 
the  original  sale,  on  the  part  of  the  defendants:  that  the  first  trus- 
tee, and  the  complainant,  had  managed  the  property  among  them- 
selves :  that  for  five  years  there  had  been  no  trustee,  in  fact,  and  the 
original  parties  never  notified  of  the  fraud,  and  therefore  never  in  a 
situation,  nor  called  upon  to  acquiesce :  that  this  petitioner  was  not 
too  late  to  contest  the  validity  of  his  purchase  with  Jarrett :  he  had 
always  opposed  the  claim,  whenever  Jarrett  attempted  to  enforce  it 
against  him,  and  had  never  acquiesced  in  it :  that  for  these  reasons, 
the  decree  of  the  Chancellor  should  be  reversed.    To  sustain   it, 
would  only  permit  Jarrett  to  reap  the  benefit  of  a  legal  fraud,  upon 
the  practice  and  proceedings  of  the  Gonrt,  and  that  in  fact,  he  was 
the  only  party  in  interest  before  the  Court,  as  complainant.    The 
trustee,  Jones,  was  acting  for  his  benefit,  or  of  those  who  took  the 
demanci,  subject  to  subsisting  equities  against  him. 

Taney,  (Attorney -General  U.  S.)  Oill,  and  Alexander,  ibrthpiSippel' 
lees,  contended,  that  as  to  William  Richardson's  appeal,  it  must  be 
dismissed.  In  relation  to  him,  the  decree  was  a  mere  order  to  pay 
the  purchase  money  into  Court  by  a  given  day,  or  shew  cause  to  the 
contrary,  on  or  before  that  day.  Such  an  order  settled  no  right  in 
relation  to  bim.    Upon  showing  cause,  he  might  avail  himself  of  any 
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meritorious,  or  even  technical  objection  to  his  paying  the  money. 
As  to  the  eflPect  of  such  orders,  they  cited  Anderson  vs.  Foullc^,  2  H, 
4&  O.  373.  Upon  the  question  of  appeal  from  such  an  order,  at  once, 
1  TO  ^P^"  ^*^  being  passed,  •  they  cited  Hagthorp  vs.  Hook,  1  6.  d' 
*  •  ^  J.  270  ;  Daniels  vs.  Taggart,  lb.  311.  The  only  inquiry  here 
is,  whether  the  Chancellor  hs>d  prima  facie  grounds  for  pa^ng  such 
an  order.  We  contend  he  had.  The  report  of  Jonea,  the  trustee, 
discloses,  that  to  the  bond  for  the  purchase  money  in  this  case,  Wil- 
liam Richardson  was  a  party  obligor.  He  was  also  the  administra- 
tor d.  h.  n.  of  Samuel  Richardson,  the  first  trustee.  Under  such  cir 
cumstances,  an  action  at  law  upon,  which  must  necessarily  be  \u  the 
name  of  the  appellant,  could  not  be  resorted  to.  Even  if  the  action 
could  have  been  maintained,  he  could  not  have  been  induced  to  sue 
himself.  A  resort  to  equity  was  manifestly  necessary.  The  facts 
fully  justified  the  Chancellor's  order.  Although  it  is  insisted  here, 
that  William  Richardson's  appeal  must  be  dismissed,  yet  the  only 
motive  for  dismissing  it,  would  be  to  prosecute  the  Chancellor's 
order.  It  has  been  objected  here,  that  the  Chancellor  could  not 
enforce  that  order,  and  compel  the  appellant,  William  R.  to  pay  the 
bond  for  which  he  is  surety,  by  attachment,  &c.;  that  over  a  mere 
surety  he  has  no  jurisdiction ;  that  the  bond  is  his  contract,  and  he 
cannot  compel  the  payment  of  that;  the  remedy  is  at  law:  we 
answer  to  that,  our  remedy  at  law  is  gone ;  the  position  which  W. 
R.  now  occupies,  as  ad.  d.  b.  n.  of  the  first  trustee,  denies  us  that 
right.  Upon  general  principles,  then,  we  may  resort  to  Chancery  to 
counteract  the  effect  of  the  appellant's  own  proceedings,  and  obtain 
relief,  which  we  could  not  procure  in  a  Court  of  law. 

The  remedy  which  we  seek  against  W.  R.  wiH  also  prevent  litiga- 
tion. His  contract  shews  that  he  was  covenanting  with  an  officer  of 
-the  Court  of  Chancery;  his  bond  refers  to  the  original  proceedings 
in  this  cause,  the  sale  under  the  authority  of  the  Court.  The  object 
of  Chancery,  is  to  give  relief;  to  grant  full  and  complete  redress. 
The  originid  complaint  was  within  its  jurisdiction.  This  incidental 
right,  upon  which  granting  relief  at  last  depends,  the  right  of  enforc- 
ing its  contracts,  ought  not  to  be  refused ;  that  would  strip  the  Court 
of  its  natural  and  appropriate  *  power :  to  refuse  it,  would  be 
*^^  to  place  the  Court  at  the  feet  of  other  tribunals.  Conveni- 
ence sanctions  this  mode  of  redress.  There  is  no  fact  in  this  case, 
which  requires  the  intervention  of  a  jury.  The  sealed  contract  of 
the  party  admits  the  debt.  The  relief  to  which  W.  R.  is  entitled,  if 
any,  is  in  equity,  and  that  must  be  the  case  with  all  securities  who 
occupy  his  situation.  What  sound  principle,  then,  denies  jurisdic- 
tion to  the  Court  to  enforce  this  contract,  and  thus  put  an  end  to 
litigation  f  The  practice  under  English  Chancery  sales,  furnishes  no 
light  here ;  nor  do  we  know  of  any  instance  in  which  our  Court  of 
Chancery  has  actually  exercised  the  power.  But  considering  it  fit 
and  reasonable  that  the  Court  should  possess  it,  we  claim  it  for  that 
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tribunal,  as  essential  to  that  forum  which  grants  full  relief,  by  giving 
a  complainant  the  fruits  of  his  demand,  the  money.    2.  We  contend 
that  a  party  who  purchases  at  a  trustee's  sale,  with  a  full  knowledge 
of  what  he  is  doing,  cannot  have  that  sale  set  aside.    That  if  the 
same  party  so  far  affirms  the  sale,  as  to  give  his  bond  with  security 
for  the  purchase  money,  that  is  an  additional  reason,  why  he  should 
not  have  the  power  to  set  the  sale  aside.    If  such  a  power  exists  in 
the  purchaser,  while  all  the  parties  to  a  cause  are  satisfied,  a  Court 
of  equity  never  can  be  certain  that  a  sale  has  been  made.    There 
can  be  no  such  general  rule ;  there  must  be  some  peculiar  equity  to 
sanction  such  an  application ;  some  defect  of  title,  some  misrepresen- 
tation, some  fraud ;  a  case  in  which  a  purchaser  bids  in  one  thing, 
aod  is  about  to  get  something  else.    The  pretended  equity  here  is, 
that  William  Richardson  purchased  for  another,  and  not  for  himself. 
That  his  principal  was  the  trustee,  whose  duty  it  was  to  make  the 
sale.    That  as  a  trustee  cannot  buy,  so,  neither  can  he  employ  an 
agent  to  buy  for  him.    We  do  not  deny,  that  as  a  general  position, 
it  is  true  that  a  trustee  cannot,  and  ought  not  to  purchase  at  his  own 
sale:  good  policy  forbids  such  an  act.    He  is  not  to  be  tempted  to 
tarn  his  duty  to  his  own  profit.    The  object  and  sole  design  of  this 
rule  is  to  protect  the  cesiuis  que  trust    If  they  do  not  complain,  the 
law  presumes  *  that  there  is  no  ground  for  complaint;  for 
though  the  law  forbids  a  trustee  to  buy  at  his  own  sale,  it  is    *®* 
yet  true,  that  he  may  give  a  full  and  fair  price  for  the  property,  and 
thus  the  interests  of  the  e.  q.  the  as  safe  under  his  purchase,  as  any 
other.    These  considerations  have  established  the  rule,  that  if  a 
trustee  purchases  for  his  own  benefit,  the  sale  is  good  till  set  aside  by 
c.  q.  t  who  alone  has  the  right  to  object.     Wilson  vs.  IVoifp,  2  CoweUj 
195;  Lester  vs.  Lester^  6  Ves.  631  (a;)  Campbell  vs.  Walker^ 6  Vesey^ 
678.     This  appellant  claims  through  his  principal.    To  the  same 
extent  we  conceive  he  has  rights,  but  no  further.    The  e.  q,  t  do  not 
object  here :  the  sale  is  therefore  valid.    But  again ;  an  application 
to  set  aside  a  trustee's  sale,  must  be  made  in  a  reasonable  time.    1 
CaMs  Cases  in  Er.  1 ;    Chalmers  vs.  Bradley^  1  Jac.  and  Walk.  59 ; 
Wilson  vs.  Troup,  2  Cowen,  195.    It  appears  here,  from  the  answer 
of  Arthur  Eider,  Jr.,  the  only  c.  q.  t  who  asks  the  Court  to  set  aside 
the  sale,  that  he  has  long  known  of  these  transactions.    The  sale 
took  place  on  the  25th  February,  1817 ;  the  petition  to  set  the  sale 
aside,  was  filed  in  June,  1829;  after  ^  lapse  of  twelve  years,  can  such 
an  objection,  even  from  c.  q.  t  be  listened  to!    We  contend  that  the 
delay  has  been  most  unreasonable.    It  appears,  however,  from  the 
proof,  and  the  evidence  is  not  contradicted,  that  the  property  sold, 
has  been  greatly  deteriorated ;  from  2  to  500  cords  of  wood  have  been 
cat  off  the  land.    The  Court  cannot  do  justice  by  vacating  this  sale. 
If  it  could  restore  the  parties  to  their  original  rights,  and  give  them 
the  same  property,  in  substantially  the  same  condition,  as  when  sold, 
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the  Court  migbt,  with  some  color  of  justice,  rescind  the  sale,  but  that 
is  now  impracticable. 

The  decree  in  Harford  County  Court  is  no  bar,  it  is  not  i^elied  on 
as  estoppel  in  the  petition.    Neajie  vs.  Neafie^  7  Johns,  Ch,  R.  1. 

Johnson^  in  reply,  cited  3  H.  dt  J,  410;  Anderson  vs.  FovUce^  2H.  & 
6.  364 ;  3  Barn,  (fe  Aid.  52 ;  5  Serg.  dt  Low.  225. 

*  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  We 
*^'*  entirely  concur  with  the  Chancellor  in  the  view  he  has  taken 
of  the  wily  conduct  of  Benjamin  Richardson,  the  appellant,  whose 
whole  course  in  relation  to  the  subject  of  his  petition  bears  upon  the 
face  of  it  the  deep  impress  of  trick  and  fraud ;  and  in  his  refusal  to 
set  aside  the  sale  and  exonerate  Benjamin  Richardson  from  his  re- 
sponsibility for  the  purchase  money  of  the  land,  to  which  he  had 
become  subjected  by  lending  himself  as  a  cover  to  the  violation  of 
his  duty  by  an  unfaithful  trustee. 

The  policy  of  the  law  forbids  that  a  trustee  shall  become  a  pur- 
chaser, directly  or  indirectly,  at  his  own  sale,  and  if  he  does,  such 
sale  may,  and  will  be  set  aside,  on  the  proper  and  reasonable  appli- 
cation of  the  parties  interested.  In  this  case,  Benjamin  Richardson 
alleges  in  his  petition  that  he  became  the  purchaser  of  the  land  at 
the  instance,  and  for  the  exclusive  benefit  of  Abraham  Jarrett,  and 
Samuel  Richardson,  a  trustee  appointed  by  the  Chancellor  for  the 
sale  of  it.  Thus  shewing,  that  although  the  purchase  was  nominally 
by  him,  the  trustee  was,  with  another,  virtually  the  purchaser  at  bis 
own  sale.  And  upon  that  ground,  and  charging  also  a  fraudulent 
collusion  between  Jarrett  and  the  trustee,  to  whose  abuse  of  trust  he 
admits  that  he  lent  himself  as  a  cover,  seeks  to  have  the  sale  va- 
cated ;  not  for  the  benefit  of  any  whose  interest  it  was  that  the  land 
should  be  sold  to  the  best  advantage,  but  to  rid  himself  of  a  liability 
in  which  he  has  been  involved  by  his  own  improper  conduct.  Everj 
step  he  appears  to  have  taken  throughout  the  whole  of  his  devious 
course,  in  connection  with  this  subject,  merits  the  reprobation, 
rather  than  the  favorable  consideration,  of  a  Court  of  equity.  The 
rule,  that  a  trustee  shall  not  become  a  purchaser  at  his  own  sale  of 
the  trust  property,  was  not  adopted  in  favor  of  trustees,  but  for  the 
-  ^  _  protection  of  the  •  interest  of  the  cestui  que  trust.  It  is  not, 
*~^  therefore,  on  the  application  of  a  trustee,  to  be  relieved  from 
his  purchase  of  trust  property  at  his  own  sale,  that  Chancery  will 
interpose  to  set  aside  such  sale.  It  is  only  done  in  behalf  of  those 
who  are  interested  in  the  faithful  execution  of  the  trust.  To  vacate 
a  sale  by  a  trustee,  at  which  he  was  himself  the  purchaser,  either  di- 
rectly or  through  the  agency  of  another,  (merely  on  the  principle 
that  a  trustee  shall  not  become  a  purchaser  at  his  own  sale,)  on  the 
application  either  of  such  agent,  or  of  the  trustee,  whenever  it  may 
be  found  convenient,  or  to  his  interest,  to  get  rid  of  the  purchase, 
would  be  an  abuse  of  the  rule  to  the  prejudice  of  the  cestui  que  trust; 
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and  in  the  emphatic^  and  very  appropriate  language  of  the  Chancel- 
lor in  this  case,  to  make  the  rule,  ^^a  direct  instrument  of  gross 
fraud."    The  order  therefore,  of  the  Chancellor,  so  far  as  it  relates 
to  the  dismission  of  the  petition  of  Benjamin  Bichardson  with  costs, 
will  be  affirmed.    But  so  far  as  it  directs  Benjamin  Bichardson,  and 
Abraham  Jarrett,  and  William  Bichardson,  his  sureties,  to  pay  the 
purchase  money  to  the  present  trustee,  or  bring  it  into  Court,  or 
show  cause  to  the  contrary,  it  is  purely  interlocutory,  and  professes 
to  settle  nothing  between  the  parties;  but  affords  them  an  opportu- 
nity to  show,  if  they  can,  that  they  are  not  bound  to  pay,  or  bring 
the  money  into  Court  as  directed,  and  is  not,  as  to  that  matter,  an 
order  from  which  an  appeal  will  lie.    But  as  doubts  are  entertained 
whether  a  purchaser  at  a  trustee's  sale,  who  has  given  bond  for  the 
purchase  money,  can  regularly  be  compelled  in  this  summary  way, 
to  pay,  or  bring  the  money  into  Court ;  and  a  desire  has  been  sug- 
gested by  counsel,  after  argument,  that  we- should  express  an  opinion 
on  the  question ;  in  order  that  it  may  be  put   at  rest,  we  will  very 
briefly  present  our  riews  of  the  subject.    Where  a  sale  is  made  un- 
der a  decree  or  order  in  Chancery,  and  no  bond  or  security  is  given 
for  the  payment  of  the  purchase  money,  a  practice  has  grown  up  in 
Chancery,  and  sanctioned  by  this  Court,  in  Anderson  vs.  FoulkCj  2 
H.  ^  G.  346,  to  compel  the  purchaser  to  complete  his  purchase,  by 
•an  order  on  him  in  a  summary  way,  to  pay  or  bring  the    ^^^^ 
money  into  Court,  and  that  from  necessity  arising  out  of  the    *®'^ 
peculiar  character  of  such  transactions.    No  action  at  law  will  lie  to 
enforce  a  decree  in  Chancery,  within  the  territorial  jurisdiction  of  the 
Court  of  Chancery.    An  order  of  the  Court  of  Chancery  ratifying 
SDch  a  sale  is  considered  as  amounting  to  a  decree  for  the  payment 
of  the  money ;  and  if  that  Court  could  not  enforce  the  execution  of 
it,  it  could  not  be  enforced  at  all    Before  ratification  the  trustee 
cannot  sue,  because  until  ratified,  the  sale  is  not  complete  and  bind- 
ing; the  contract  is  not  perfect — nor  can  he  sue  at  law  after  the  rat- 
ification, because  it  thereby  becomes  a  sale  by  the  Court ;  a  contract 
with  the  Court,  and  being  but  an  agent,  he  cannot  sue  on  a  contract 
between  the  vendee  and  the  Court,  and  not  a  contract  made  and 
concluded  with  himself,  and  the  order  of  ratification  vests  him  with 
no  authority  to  sue  at  law  for  the  enforcement  of  the   contract. 
There  is,  therefore,  in  such  a  case,  no  person  to  sue  at  law,  if  an 
action  at  law  would  lie  to  euibrce  a  decree  or  order  in  Chancery,  and 
the  remedy  must  be  in  Chancery.     But  it  may  be  asked,  whence 
Chancery  derives  the  authority  to  proceed  in  a  summary  way,  by 
order,  to  enforce  the  payment  of  the  purchase  money;  and  why  not 
proceed  by  bill  in  equity  Y    The  answer  to  which  is,  that  a  Court  of 
Chancery  having  a  clear  right  to  enforce  its  own  decrees,  and  an 
order  of  ratification  being  considered  as  amounting  to  a  decree  for 
the  payment  of  the  purchase  money,  a  purchaser  who  neglects  or  re- 
fases  to  comply  with  such  decree,  is  in  contempt,  and  may  be  dealt 
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with  accordingly,  by  an  order  in  the  first  instance,  (in  this  State)  to 
bring  the  money  into  Court,  as  preparatory  to  an  attachment.  And 
that  looking  to  an  order  of  ratification,  as  amounting  to  a  decree  for 
the  payment  of  the  purchase  money,  there  is  no  reason  for  requiring 
a  proceeding  by  bill,  to  compel  a  compliance  with  such  a  decree, 
which  would  not  apply  to  any  other  decree ;  and  that  such  a  course 
of  proceeding  would  lead  to  endless  and  unnecessary  circuity,  with- 
out any  beneficial  result. 

-  ^  •  But  where  a  bond  is  given  to  the  trustee  for  the  purchase 
'  ^  ■  money,  under  an  order  of  sale  from  Chancery,  requiring  bond 
to  be  given,  the  terms  of  sale  are  complied  with,  and  a  contract 
entered  into,  not  with  the  Court,  but  the  trustee,  on  which  after  rati- 
fication, he  has  a  full  and  perfect  remedy  at  law,  for  enforcing  the 
payment  of  the  purchase  money,  that  is  recognized  and  sanctioned 
by  the  order  of  ratification,  which,  in  such  case,  is  not  a  decree  for 
the  payment  of  the  purchase  money,  but  a  confirmation  only,  of  what 
has  been  done.  And  though  the  contract  of  sale,  being  perfected  by 
the  order  of  ratification,  it  is  thereby  said  to  become  a  sale  by  Court, 
yet  the  terms  of  sale  being  complied  with,  and  the  purchase  com* 
pleted,  by  giving  to  the  trustee  as  required,  a  bond  to  secure  the  pay- 
ment of  the  purchase  money,  the  purchaser  is  not  in  contempt  by  the 
non-payment  of  it.  The  contract  on  the  bond  not  being  with  the  Court, 
but  with  the  trustee,  under  the  sanction  of  the  Court,  and  the  remedy 
is  by  suit  on  the  bond  in  a  Court  of  law ;  and  Chancery  cannot  enforce 
it,  as  a  mere  bond  for  the  payment  of  money,  by  which  the  original 
simple  contract  of  purchase  is  extinguished.  And  if  the  payment  of  the 
bond,  as  such,  cannot  be  enforced  by  a  bill  in  Chancery,  a  fortiori,  csku 
it  not  be  enforced  in  a  summary  way,  by  an  order  to  bring  the  money 
into  Court.  There  must  be  a  decree,  or  order  of  ratification  amounting 
to  a  decree,  for  the  payment  of  the^purchase  money,  as  a  foundation 
for  an  order  to  bring  it  into  Court.  It  is  not  merely  on  the  ground, 
that  the  purchase  money  is  remaining  unpaid,  that  such  an  order  is 
passed,  but  it  is  on  the  principle  that  there  is  a  decree,  for  the  payment 
of  the  purchase  money,  and  the  purchaser  being  in  contempt,  the  order 
has  for  its  object  the  enforcement  of  that  decree.  Where  there  is 
not  such  a  decree,  there  can  be  no  such  order ;  and  an  order  of  rati- 
fication sanctioning  and  confirming  a  contract  of  sale,  by  which  bond 
and  security  is  given  for  the  payment  of  the  purchase  money,  cannot 
we  think,  be  construed  to  amount  to  a  decree  for  the  payment  of  it. 
Where  the  sale  is  a  cash  sale,  the  order  of  ratification  is  held  to 
•n  f^f^  amount  *  to  a  decree  for  payment,  which  must  be  enforced  in 
loo  Chancery,  there  being  no  remedy  at  law.  But  where  it  is  not 
a  cash  sale,  and  bond  is  given  for  the  purchase  money,  the  order  of 
ratification  adopts  the  bond,  which  stands  in  the  place  of  a  decree 
for  payment,  Hud  is  a  legal  contract,  to  be  enforced  at  law.  Every 
difficulty  has,  in  this  case,  been  thrown  in  the  way  of  the  recovery 
of  the  purchase  money  by  the  appellant,  Benjamin  Bichardson ;  and 
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bj  lapse  of  time,  and  otherwise,  the  subject  is  surrounded  by  some 
embarrassment.  But  he  cannot  expect  to  avail  himself  of  the  lapse 
of  time,  brought  about  by  his  own  improper  conduct;  and  there  is  no 
doubt,  that  under  the  peculiar  circumstances  of  the  case,  the  trus- 
tee, Stephen  Jones,  may  by  a  bill  properly  framed,  and  against  the 
proper  parties,  coerce  the  payment  of  the  purchase  money  still  due. 

Decree  affirmed^  and  appeal  from  the 

interlocutory  order  dismissed. 


JosBPH  KoLB  vs.  Anthony   Whitely,  Trustee  of  D.  Trow- 
bridge AND  J.  Taylor. — December,  1831. 

Where  A.  and  B.  who  werer  partners  in  trade,  became  embarrassed  about 
the  17th  liarch,  and  on  the  27th  applied  for  a  discharge  under  the  insol- 
vent laws,  and  where,  as  between  the  permanent  trustee  of  the  insol- 
vents and  the  defendants,  the  inquiry  was,  whether  a  certain  transfer 
of  property  made  by  the  insolvents,  on  the  19th,  to  the  defendant,  then 
a  creditor,  was  made  with  a  view,  or  under  an  expectation  of  being  or 
becoming  insolvent  debtors,  it  was  held^  that  for  the  purpose  of  enabling 
the  jury  to  find  when  the  intent  to  seek  relief  under  the  insolvent  laws 
originated,  declarations  of  one  of  the  insolvent  partners,  made  a  few 
days  before  the  20th,  that  if  certain  creditors  came  on  them,  they  must 
stop  payment,  or  petition — that  bills  of  sale  of  household  furniture  exe- 
cuted by  them  on  the  21st,  and  declarations  of  one  of  the  insolvents, 
made  at  the  same  time,  that  the  grantee  therein  (who  was  not  the  de- 
fendant,) had  advanced  money  to  the  partners,  and  they  wished  to  secure 
him  in  consequence  of  the  situation  they  were  placed  in, — and  that 
entries  in  the  day  book  of  the  insolvents,  dated  the  19th,  20th,  21st  and 
2drd ,  shewing  a  delivery  of  goods  and  notes  to  various  persons,  and 
among  others,  to  the  defendant,  were  all  *  competent  evidence  ^  ^q 
for  that  object,  as  surrounding  circumstances  of  the  transaction,  •■■^«^ 
and  a  part  of  the  res  gestce,  (a) 

When  declarations  of  persons,  not  parties,  to  a  suit,  constitute  a  part  of  the 
transaction  under  investigation,  they  are  admitted  in  evidence  to  show 
its  character,  or  the  speaker's  intention,  (a) 

In  an  action  by  the  permanent  trustee  of  an  insolvent  debtor,  under  the 
system  for  the  City  and  County  of  Baltimore,  it  is  not  necessary  to  pro- 
duce an  assignment  from  the  provisional  trustee  to  him,  of  the  insol- 
vent's effects,  nor  to  show  that  a  majority  of  the  insolvent's  creditors 
recommended  him  to  the  commissioners  of  insolvent  debtors  as  perma- 
nent trustee,  to  support  his  right  to  sue  in  that  character,  (b) 

Per  Hakpord  County  Court. 

Appeal  from  Harford  Oouuty  Court.  This  was  an  action  of 
trorer  for  a  quantity"  of  leather,  which  originated  in  Baltimore 
County  Court,   ou   the  2l8t  of  April,  1829,   and   was   ai'terwards 

(a)  Approved  in  Gamer  vs.  Smithy  7  Gill,  5;  Miller  vb.  State,  8  Gill,  144; 
McDoiceU  vs.  Goldsmith,  6  Md.  389,  340;  Curtis  vs.  Moore,  20  Md.  96. 
(6)  See  Gardner  vs.  Lewis,  7  Gill,  897. 
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removed  to  Harford  Gouuty  Court,  upon  a  suggestion,  according  to 
the  Act  of  Assembly. 

The  appellee  in  this  Court,  was  the  plaintiff  in  the  Court  below— 
issue  wajs  joined  upon  the  plea  of  not  guilty. 

1.  At  the  trial  the  plaintiff  offered  to  read  in  evidence  to  the  jury, 
the  records  of  the  proceedings  of  Baltimore  County  Court,  except 
<^rtaiu  interrogatories  contained  therein,  upon  the  applications  of 
Trowbridge  and  Taylor,  dated  March  27th,  1829,  for  the  benefit  of 
tlie  insolvent  laws,  by  which  it  appeared  that  said  Trowbridge  and 
Taylor  were  discharged  by  the  said  Court,  upon  the  report  of  the 
^commissioners  of  insolvent  debtors  for  the  City  and  County  of  Balti- 
more, and  that  the  appellee  was  appointed  their  permanent  trustee, 
and  gave  bond  with  ap|)roved  security,  as  such,  on  the  4th  of  April, 
1829 ;  for  the  pur|>ose  of  proving  that  the  said  appellee  was  the  duly 
appointed  permanent  trustee  of  said  insolvents,  and  entitled  in  that 
capacity,  to  sue  for  their  effects  and  rights.  To  the  competency  of 
which  evidence  for  that  purpose,  the  defendant  objected,  unless  the 
plaintiff*  first  produced  an  assignment  to  him  from  the  provisional 
trustee,  mentioned  in  said  proceedings ;  and  unless  the  said  plaintiff 
also  proved,  that  he  was  appointed  upon  the  recommendation  of  a 
majority  in  amount  of  the  creditors  of  the  insolvents.  But  the  Court 
1  on  [^^^^'  ^'  «^']  overruled  *  the  objections,  and  permitted  the 
llfU  proceedings  for  the  purpose  aforesaid,  to  be  read  to  the  jury — 
the  defendant  excepted.  This  exception  was  abandoned  in  the  arga- 
ment. 

2.  The  plaintiff'  then  proved  that  the  insolvents  were  curriers  and 
partners  on  Cheapside,  in  the  City  of  Baltimore,  before  and  during 
the  month  of  March,  1829.  That  Kolb,  the  defendant,  occupied  a 
warehouse  next  door  to  them,  and  was  also  a  currier,  and  that  the 
witness  a  day  or  two  before  the  20th  of  March,  1829,  was  in  the  car- 
rying shop  of  Trowbridge  and  Taylor,  and  they  had  therein  a  stock 
of  leather,  which  the  witness,  (who  was  also  a  currier,)  from  the 
appearance  of  the  stock  on  the  shelves,  supposed  to  be  worth  91,200 
or  $1,500,  and  that  he  was  not  in  the  cellar  of  their  store.  That  on 
the  morning  of  the  20th  of  March,  the  attention  of  the  witness  was 
attracted  by  the  circumstance,  that  at  the  back  door  of  Trowbridge 
and  Taylor's  store,  a  dray  was  loading  with  leather,  which  was  taken 
out  of  the  cellar  of  the  store,  and  was  of  various  kinds.  The  dray 
was  laden  in  a  hurried  and  unusual  manner,  calculated  to  injure  the 
leather,  the  quantity  of  which  upon  the  dray,  was  worth  from  1200 
to  $300,  and  was  taken  off,  the  witness  knew  not  where.  That  it  did 
not  stop  at  the  store  occupied  by  Kolb.  That  in  the  course  of  the  same 
morning,  witness  was  called  upon  to  appraise  the  value  of  the  leather 
in  Trowbridge  and  Taylor's  shop.  That  the  rent  claimed  from  them 
was  about  $75,  and  after  including  the  tools,  &c.  there  was  little 
more  leather  in  the  warehouse  than  was  sufficient  to  pay  the  land- 
lord's claim.    That  whilst  the  appraisement  was  going  on,  the  defend- 
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ant  came  to  the  warehouse,  and  wanted  the  appraisers  to  value  the 
articles  higher  than  they  were  appraising  them  at;  and  that  when 
the  appraisers  were  proceeding  to  the  upper  story  to  find  other  prop- 
erty, that  on  the  lower  floor  not  being  sufficient,  defendant  interfered, 
and  claimed  to  be  the  owner  of  the  leather  up  stairs.    The  appraisers 
however  went  up  stairs,  and  after  they  had  there  discharged  their 
dnty,  they  were  called  down,  when  defendant  paid  the  landlord,  and 
took  the  ♦  leather  at  the  appraisement,  and  the  key  of  the  ware- 
honse,  observing  that  if  T.  and  T.  would  refund  him  the  sum    '^' 
he  had  advanced  for  the  leather,  they  might  have  it.    That  on  the 
same  day,  Kolb,  the  defendant,  came  to  the  store  of  witness,when  upon 
being  asked  if  he  was  a  creditor  of  T.  and  T.,  he  replied  that  he  was  not 
then  a  creditor — that  he  had  been  satisfied  in  leather,  &c.  and  had 
given  them  up  their  notes,  which  amounted  to  from  $500  to  $600.    He 
did  not  say  when  he  had  received  the  leather.   The  witness  wa^  told  by 
said  Kolb,  at  a  subsequent  time,  that  he  had  received  a  letter  from 
Whitely,  the  plaintiff,  as  trustee  of  T.  and  T.,  requesting  him  to 
come  up  and  settle  his  claim  against  him.    T.  and  T.  were  in  good 
credit  until  one  Myers  absconded  from  Baltimore,  which  was,  the 
witness  thought,  from  eight  to  ten  days  before  the  20th  of  March, 
and  then  it  was  generally  known  that  T.  and  T.  were  affected  by 
Myers'  affairs.    The  plaintiff'  proved  by  another  witness,  that  defend- 
ant called  on  him  (the  witness)  within  a  day  or  two  after  the  20th 
March,  and  stated,  that  the  insolvents  had  been  indebted  to  him, 
bnt  that  they  had  satisfied  or  paid  him,  and  he  invited  the  witness 
in  his  shop  to  look  at  some  calf  skins,  which  had  the  appearance  of 
having  then  been   recently  moved,  not   being  dry.    The  plaintiff 
farther  proved,  that  about  the  time  he  was  appointed  trustee,  the 
defendant,  in  a  conversation  with  another  witness,  about  the  affairs 
of  the  insolvents,  expressed  his  determination  to  hold  on  to  the  leather 
he  had  got  from  them;  which  conversation  being  communicated  to 
plaintiff,  he  wrote  and  sent  the  following  letter  to  defendant :  ^'  Mr. 
Joseph  Kolb, — Sir — From  the  books  of  Trowbridge  and  Taylor,  I 
learn  that  a  considerable  amount  of  stock  was  handed  over  to  you 
by  said  T.  and  T,  immediately  previous  to,  or  about  the  time  of  their 
application  for  the  benefit  of  the  insolvent  laws.    It  becomes  my 
duty  as  trustee  for  the  creditors,  to  seek  to  recover  said  stock,  as  the 
property  belonging  to  the  estate  of  insolvents.    I  therefore  respect- 
fully notify  you  to  deliver  over  the  said  stock  and  property  to  me,  in 
order  that  the  ♦  same  may  be  fairly  distributed  amongst  the    ^^^ 
creditors  of  said  insolvents.    Yours  respectfully,  A.  Whitely,   *^'^ 
trustee.    April  10,   1829."    Which   the  delendant,  upon  its  being 
handed  to   him,  opened   and    looked  at,   and  then  threw  it  into 
the  street,  telling  the  bearer  of  it,  that  if  the  writer  was  there,  he 
would  serve  him  in  the  same  manner.    The  plaintiff'  further  proved, 
that  Myers  absconded  on  the  17th  of  March,  1829,  and  came  back 
to  Baltimore,  and  was  arrested  and  sent  to  prison  on  the  night  ol* 
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the  23rd  of  March,  and  that  T.  and  T.  were  jointly  responsible  with 
him  on  various  notes  to  a  large  amoupt,  in  the  possession  of  the 
Mechanics  Bank  and  others,  and  that  a  note  on  which  they  were 
endorsers,  was  protested  od  the  19th  of  March,  1829,  and  notice  given 
to  them  on  that  day.  The  defendant  proved  that  the  insolvents 
paid  a  note  which  became  dne  on  the  15th  March,  1829,  and  that 
Myers'  estate  divided  twenty-five  cents  in  the  dollar,  and  will  divide 
five  cents  more,  and  that  the  plaintiff,  as  their  trustee,  had  not 
demanded  or  received  any  dividend  on  the  estate  of  Myers.  The 
plaintiff  then  proposed  to  prove,  that  some  few  days  before  tlio  2(H;h 
March,  1829,  Daniel  Trowbridge,  of  the  house  of  T.  and  T.  informed 
the  witness,  that  if  Myers'  creditors  came  on  them,  they  mast  stop 
payment  or  petition,  though  they  had  enough  to  pay  their  own 
debts,  and  that  they  were  endorsers  on  Myers'  paper  to  a  large 
amount.  The  defendant  objected  to  the  admissibility  of  this  evi- 
dence, for  the  following  reasons :  1.  That  no  declarations  of  the 
insolvents,  after  the  alleged  delivery  of  leather  by  them,  are  admis- 
sible for  the  plaintiff.  2.  That  no  declarations  before  the  time  of 
delivery  of  the  leather,  are  admissible  for  plaintiff.  3.  Because  the 
said  declarations  do  not  appear  to  have  been  made  at  the  time  of  the 
said  delivery  of  leather,  nor  with  reference  thereto.  But  the  Court 
admitted  the  said  declarations,  and  instructed  the  jury,  that  if 
the  said  declarations  were  made  by  Trowbridge  anterior  to  the 
time  of  delivery  to  Kolb,  (if  there  was  such  a  delivery,)  that  then 
they  might  consider  the  same  in  forming  their  opinion,  whether  the 

lOQ  ®^^^  ^'  ^^^  *  '^'  ^^  ^^^  period  of  said  delivery,  delivered  the 
'■^^  same  with  a  view,  or  under  an  expectation  of  becoming  insol- 
vent debtors. '  The  defendant  excepted. 

3.  The  plaintiff  then  proved  that  the  defendant,  since  the  com- 
mencement of  this  suit,  said,  that  he  had  got  leather  for  his  claim 
against  Trowbridge  and  Taylor — that  he  had  tried  to  save  himself, 
in  doing  which,  he  had  done  no  more  than  other  people  would  do  in 
similar  circumstances:  and  also  read  in  evidence  two  bills  of  nale, 
executed  by  the  respective  insolvents,  on  the  21st  of  March,  1829,  to 
Reuben  Trowbridge,  conveying  to  him  a  variety  of  household  furni- 
ture :  and  offered  to  prove,  that  John  Taylor,  one  of  the  insolvents, 
on  the  date  of  the  execution  of  the  bills  of  sale,  informed  the  con- 
veyancer, that  Reuben  Trowbridge  had  advanced  money  to  them, 
and  that  they  wished  to  secure  him,  in  cimsequence  of  the  situation 
they  were  placed  in  by  Myers,  and  that  they  would  have  to  petition. 
To  the  competency  of  the  bills  of  sale,  and  the  information  derived 
from  said  Taylor,  the  defendant  objected.  But  the  Court  overruled  the 
objection,  and  permitted  the  evidence  to  go  to  the  jury,  for  the  pur- 
pose of  showing  that  the  insolvents  were  dispossessing  themselves 
of  their  property,  and  for  the  purpose  of  enabling  the  jury  to  ascer- 
tain when  T.  and  T.  first  had  in  view,  or  were  under  an  expectation, 
of  being  or  becoming  insolvent  debtoi*s.    The  defendant  excepted. 
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L  The  plainti£f8,  then,  for  the  sole  purpose  of  showing  that  the  in- 
solvents, on  the  19th,  20th,  2l8t,  and  23d  of  March,  1829,  were  dis- 
possessing themselves  of  their  property  generally,  with  a  view,  or  * 
under  an  expectation,  of  being  or  becoming  insolvent  <}ebtor8,  and  to 
enable  the  jury  to  fix  the  time  at  which  such  view  or  expectation 
originated,  offered  to  read  in  evidence  certain  entries  in  the  day 
book  of  the  insolvents,  which  it  was  admitted  were  genuine,  by 
which  it  appeared  that  at  those  dates,  they  transferred  to  the  de- 
fendant and  others,  a  large  amount  of  goods,  and  received  payment 
chiefly  in  their  own  paper.  To  this  evidence  the  defendant  objected 
upon  the  ground,  that  the  said  entries  were  inadmissible;  and  also, 
that  they  ought  not  to  be  read,  unless  the  names  of  the  parties  at- 
tached to  them,  and  particularly  that  of  Joseph  Kolb,  should  be 
omitted ;  but  the  Court  permitted  the  entries  to  be  read  for  the  pur- 
pose aforesaid.  The  defendant  excepted,  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

DOBSEY,    JJ. 

Kr€i)8^  for  the  appellant,  cited  1  Philips^  Ev,  186,  do.;  Darsey  vs. 
Barseyj  S  H.  db  J.  410;  1  Serg.  and  Bawle,  526;  1  Saund.  Fl.  ondEv. 
303  ;1  Philips^  Ev.  219;  4  Esp.  Eep.  233',  1  lb.  255;  12  Serg.  and 
Rawle,  328 ;  14  Massa.  245 ;  12  lb.;  5  Johns.  413. 

Johnson  and  Gill,  for  the  appellee,  cited  1  Stark.  Ev.  46,  7,  sec.  28 ; 
lb.  48,  sec.  29;  5  jy.  cfe  J.  97. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  is  an  action 
of  trover,  instituted  by  the  appellee,  a«  trustee  of  Trowbridge  and 
Taylor,  to  recover  from  the  appellant  certain  property,  transferred  by 
Trowbridge  and  Taylor  to  the  appellant,  who  was  their  creditor  at 
the  time  they  became  insolvent.  In  the  course  of  the  trial  of  the 
cause,  the  |»laintiff  offered  in  evidence  certain  declarations  of  one  I 

of  the  insolvents,  a  short  time  prior  to  the  transfer,  relative  to  ! 

the  pecuniary  embarrassments  of  the  firm,  and  also  certain  entries  in 
their  day  book,  for  the  purpose  of  showing  that  they  were  dispos- 
sessing themselves  of  their  property,  •  generally,  with  a  view  -  ^^ 
or  under  an  expectation  of  becoming  insolvent  debtors,  and   '■^^  . 

to  enable  the  jury  to  ascertain  the  time,  when  such  view  or  expecta- 
tion originated;  a  part  of  ^hich  entries  went  to  show  that  they  j 
were  disposing  of  large  quantities  of  leather,  part  of  their  stock  in 
trade,  and  of  which  article  thev  were  manufacturers.  To  the  admis- 
sibility  of  these  declarations  and  entries,  the  defendant,  by  his  coun- 
sel objected,  but  the  Court  overruled  the  objection  and  suffered  the 
testimony  to  be  given  to  the  jury;  the  defendant  excepted,  and 
whether  or  not  such  testimony  was  legally  admissible  for  the  pur- 
pose for  which  it  was  offered,  is  the  question,  which  this  Court  is 
now  called  upon  to  determine.     The  insolvents  applied  for  the  bene- 
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fit  of  the  insolvent  laws  on  the  27th  of  March,  1829 ;  on  the  20th  of 
March  of  the  same  year,  the  transfer  of  the  leather  was  made  to 
the  defendant,  for  which  this  action  was  brought.  (Elere  the  Judge 
adverted  to  the  bills  of  exceptions,  and  then  said :)  6j  an  Act  of  the 
General  Assembly,  passed  in  1816,  ch.  221,  sec.  6,  it  is  enacted,  '^that 
all  deeds,  conveyances,  transfers,  assignments,  or  sales  of  any  prop- 
erty, real,  personal  or  mixed,  or  of  any  debts,  rights  or  claims,  to  any 
creditor  or  creditors,  security  or  securities,  which  have  been,  or  shM 
hereafter  be  made  by  any  person,  with  a  view  or  under  an  expecta- 
tion of  being  or  becoming  an  insolvent  debtor,  and  with  an  intent 
thereby  to  give  an  undue  and  improper  preference  to  such  creditor  or 
creditors,  security  or  securities,  shall  be  absolutely  null  and  void.'' 
And  it  further  provides,  that  such  property  shall  vest  in  the  trustee 
of  the  insolvent  debtor,  as  effectually  as  any  property  specified  in 
his  schedule.  To  enforce  the  provisions  of  this  section,  and  to  re- 
cover the  property  transferred,  was  the  object  of  this  suit.  It  became 
necessary,  therefore,  to  prove  to  the  jury,  that  at  the  time  of  the 
transfer  and  delivery  of  the  property  to  Kolb,  the  insolvents  contem- 
plated becoming  insolvent  debtors ;  and  to  establish  that  fact,  the 
entries  and  declarations  were  offered  in  evidence.  The  rule  is  well 
settled,  that  where  the  expressions  heard,  constitute  a  part  of  the 
1  o<y  transaction,  *  they  are  admitted  to  show  its  character,  or  the 
^^^  speaker's  intention ;  as  the  declarations  of  a  trader  on  leaving 
home,  to  show  an  act  of  bankruptcy,  2d  Saund.  P.  and  E.  66.  Hear- 
say is  often  admitted  in  evidence,  as  part  of  the  res  gestae;  the  mean- 
ing of  which  seems  to  be,  that  where  it  is  necessary,  in  the  course  of 
a  cause,  to  inquire  into  the  nature  of  a  particular  act,  and  the  inten- 
tion of  the  person  who  did  the  act,  proof  of  what  the  person  said  at 
the  time  of  doing  it,  is  admissible  evidence  for  the  purpose  of  shew- 
ing its  true  character.  Thus :  for  example,  in  an  action  by  the  as- 
signees of  a  bankrupt,  the  bankrupt's  declarations,  at  the  time  of 
his  absenting  himself  fpom  his  home,  are  properly  received  in  evi- 
dence, to  show  the  motives  of  his  absence.  In  the  case  of  Bateman 
vs.  Bailey^  therefore,  where  the  question  was,  whether  the  trader's 
departure  from  his  dwelling-house,  amounted  to  an  act  of  bank- 
ruptcy, the  Court  of  King's  Bench  were  of  opinion  that  the  reasons 
which  he  gave  for  his  absence,  after  his  return  home,  ought  to  have 
been  admitted  in  explanation  of  his  own  act.  1st  Philips^  Ev.  262. 
What  a  bankrupt  said  at  the  time  of  his  doing  an  act,  alleged  as  the 
act  of  bankruptcy,  is  receivable  in  evidence  as  being  part  of  the  res 
gesUBy  and  as  evincing  the  intent  with  which  the  act  was  done,  1st 
Saun.  Plea,  and  Evi.  68.  Speaking  on  the  subject  of  presumptive 
evidence,  Starkie^  in  his  Treatise  on  Evidence^  1  vol.  19,  says,  "  The 
necessity  of  resorting  to  presumptive  evidence  is  manifest.  It  very 
frequently  happens  that  no  direct  and  positive  testimony  can  be  pro- 
cured ;  and  often  when  it  can  be  had,  it  is  necessary  to  try  itJA  accu- 
racy and  weight,  by  comparing  it  with  the  surrounding  circum- 
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stances;''  so  (p.  39)  he  observes,  ^^From  what  has  been'  said,  it 
seems  to  follow  that  all  the  sarrouodiDg  facts  of  a  transaction,  or  as 
they  are  usually  termed,  the  res  gestcBy  may  be  submitted  to  a  jury, 
provided  they  can  be  established  by  competent  means,  and  a£ford 
any  fair  presumption  or  inference,  as  to  the  question  in  dispute ;  for 
as  has  been  already  observed,  so  frequent  is  the  failure  of  evidence 
from  accident  or  design,  and  so  great  is  the  temptation  to  ^ 
•the  concealment  of  truth,  and  misrepresentation  of  facts,  *"^ 
that  no  competent  means  of  ascertaining  the  truth,  can  or  ought  to 
be  neglected."  ^^  Hence  it  follows,  that  facts  remote  from  and  irrele- 
vant to  the  issue  between  the  parties,  are  inadmissible,  for  no  pre- 
sumption can  safely  be  drawn  from  them ;  and  if  such  evidence  does 
not  tend  to  prejudice  and  mislead  the  jury,  at  least,  it  unnecessarily 
consumes  the  time  of  the  Court.  The  evidence  must  be  confined  to 
the  fact  or  point  in  issue."  When  A,  the  holder  of  a  bill,  deposits  it 
with  B,  as  security  for  the  balance  of  accounts  between  them,  and 
after  it  is  due,  B  endorses  it  to  G,  in  an  action  by  G  against  A,  the^ 
account  book  of  B  is  not  evidence  in  diminution  of  the  balance  be- 
tween A  and  B,  but  a  contemporaneous  entry  or  declaration  would 
have  been  admissible.  2nd  Saun.  Plead,  and  Ev.  557.  So,  '^  where 
the  party  against  whom  the  evidence  is  offered,  was  privy  to  the  act,, 
the  objection  ceases,  it  is  no  longer  res  inter  alios.  And  in  general, 
where  the  evidence  is  offered  as  a  mere  fact  which  is  connected  with 
the  matter  in  dispute,  and  not  with  a  view  to  affect  the  party,  other- 
wise than  as  the  actual  existence  of  the  fact  affects  the  nature  of 
the  transaction  itself,  then,  although  it  was  a  transaction  between 
others,  yet  as  a  mere  fact,  and  part  of  the  res  gestas,  it  is  evidence." 
1st  Siarkie  Ev.  52.  Here  the  evidence  was  offered  as  a  mere  fact  con- 
nected with  the  matter  in  dispute,  and  not  with  a  view  to  affect  the 
party  otherwise,  than  as  the  existence  of  the  fact  evinced  the  nature 
and  character  of  the  transaction.  The  declarations  offered  in  evi- 
dence in  this  case  were  made  by  the  insolvent  immediately,  or  a  few 
days  preceding  the  transfer  in  question,  and  tended  directly  to  prove 
his  contemplated  or  apprehended  insolvency,  and  the  entries  showing 
a  disposition  of  their  effects  to  particular  creditors,  were  also  facts, 
not  remote  from,  but  contemporaneous  with,  and  immediately  pre- 
ceding, and  subsequent  to,  such  transfer;  they  were,  therefore,  in 
the  language  of  Starkie,  part  of  the  res  gesUe;  nor  can  such  declara- 
tions or  entries  be  considered  as  made  from  sinister  motives,  because 
there  was  then  no  *  controversy  or  Us  pendens,  in  relation  to  - 
the  transfer,  and  the  insolvents  had  no  reasonable  motives  to  *"^ 
misrepresent  the  truth. 

We  are,  therefore,  of  opinion  in  this  case,  that  the  Gourt  below 
were  right  in  receiving  the  declarations  and  entries  hs  surrounding 
circumstances  of  the  transaction,  and  a  part  of  the  res  gestce,  show- 
ing the  insolvent  situation  of  the  parties  at  the  time,  and  that  they 
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contemplated  becoming  insolvent  debtors,  in  consequence  of  the 
derangement  of  their  a£fairs,  and  their  utter  inability  to  pay  their 
debts^  Judgment  affirmed. 


John  T.  Hoxton  and  Wife's  Lessee  vs.  John  Abgheb  et  at, 

December,  1831. 

It  is  a  general  rule  in  the  coDstniction  of  wills,  that  a  limitation  which  may 
operate  as  a  remainder,  shall  not  be  construed  an  executory  devise,  (a) 

Tenant  in  fee,  on  the  8th  May,  1775,  devised  as  follows:  ''I  give  and  be- 
queath the  whole  of  my  estate,  both  real  and  personal,  unto  my  five 
daughters,  to  them  and  their  heirs  for  ever,  to  be  equally  divided 
amongst  them;  and  it  is  my  will,  that  if  either  of  the  said  children,  die 
without  issue  lawfully  begotten  of  their  body,  in  that  case,  the  part  of 
the  said  child  be  equally  divided  among  my  surviving  daughters. '' 
HeZd,  that  this  will  being  made  before  the  Act  to  Direct  Descents,  the 
devisees  each  took  estates  tail  general,  with  cross-remainders  in  fee, 
under  the  limitation  over  to  the  survivors,  (b) 

It  is  a  general  rule,  that  where  there  are  no  particular  and  sufficient  words 
used  for  that  purpose,  surviving  shares  in  a  devise  of  real  property  will 
not,  upon  the  decease  of  one  who  took  as  a  survivor,  survive  again,  (e) 

Appeal  from  Harford  County  Court.  This  was  an  action  of  eject- 
ment, brought  by  the  appellants,  on  the  21st  February,  1829,  against 
John  Archer,  Herman  Stump,  and  James  Stephenson,  the  appellees, 
to  recover  an  undivided  interest,  in  a  tract  of  land,  called  The  Land 
of  Promise.  The  defendants  pleaded  not  guilty,  and  took  defence 
on  warrant.  The  following  statement  of  facts  was  submitted  for  the 
judgment  of  the  Court.  "It  is  *  agreed  in  this  case,  that 
ZOO  i^^athaniel  Giles,  died  seized  of  the  tract  of  land  for  which 
this  suit  is  brought,  some  time  in  the  year  1775,  having  first  made 
his  will,  legally  executed  to  pass  real  estate,  and  which  will  is  as  fol- 
lows: "I,  Nathaniel  Giles,  of  Harford  County,  in  the  Province  of  Mary- 
land, being  weak  in  body,  but  of  sound  mind  and  memory,  do  make 
and  ordain  this  my  last  will  and  testament,  in  manner  and  form  fol- 
lowing, to  wit :  First,  I  give  and  bequeath  unto  my  beloved  friend 
Tabitha  Richardson,  £25  common  money.  Item,  I  give  and  be- 
queath unto  my  friend  Sarah  Coale,  £15  common  money.  Item,  I 
give  and  bequeath  the  whole  of  my  estate,  both  real  and  personal, 
unto  my  five  daughters,  by  the  names  of  Hannah,  Sarah,  Elizabeth, 
Caroline,  and  Charlotte,  to  them,  and  their  heirs  forever,  to  be 
equally  divided  amongst  them ;  and  it  is  my  will,  that  if  either  of  the 


(a)  Approved  in  Turner  vs.  Withers^  28  Md.  40.  Cited  in  Mason  vs.  John- 
son, 41  Ud.  856. 

(h)  Cited  in  Watkvns  vs.  Sears,  8  Gill,  496.  See  Newton  vs.  Griffith,  1  H.  & 
G.  77;  Clagett  vs.  Worthington,  8  Gill,  88. 

(c)  Recognized  in  Turner  vs.  Withers,  28  Md.  48. 


HOXTON  ET  ux.  V8.  ARCHER  et  al.— 3  G.  &  J.       129 

said  childreu,  die  withoat  issue,  lawfally  begotten  of  their  body,  in 
that  case,  the  part  of  the  said  child  be  eqaally  divided  among  my 
surviving  daughters.    I  do  hereby  make  null  and  void,  all  wills  made 
by  me  heretofore,  &c." — this  will  is  dated  on  the  8th  May,  1775.    It 
is  farther  agreed,  that  the  devisees  named  in  the  said  will,  were  the 
only  heirs-at-law  of  the  said  Nathaniel  Giles,  and  entered  upon  the 
said  land,  and  were  duly  seized  thereof,  and  that  Charlotte,  one  of 
the  said  devisees,  died  a  minor,  and  without  having  been  married,  or 
having  had  issue.    That  afterwards  a  partition  of  said  land  was  duly 
made,  between  the  four  surviving  devisees;  to  wit,  Hannah,  Sarah, 
Caroline,  and  Elizabeth,  and  each  entered  upon  the  portion  assigned 
to  her  by  said  partition.    That  afterwards,  Hannah,  Sarah,  and 
Caroline,  all  died,  each  leaving  issue,  now  living.    That  Elizabeth, 
after  said  partition,  sold  and  conveyed  the  part  of  said  land  allotted 
to  her,  under  sucn  partition,  to  John  Stump,  by  deed  duly  executed, 
acknowledged  and  recorded,  which  deed  is  as  follows :    ^^This  inden- 
ture, made  the  16th  of  May,  1797,  between  Elizabeth  Giles,  of  Har- 
ford County,  of  the  one  part,  and  John  3tump,  of  the  said  county,  of 
the  other  part,  •  witnesseth,  that  the  said  Elizabeth  Giles,  ^^^ 
for  and  in  consideration  of  the  sum  of  £750,  to  her  in  hand  paid  "^^  ' 
by  the  said  John  Stump,  the  receipt  whereof  is,  &;c.  hath  granted, 
bargained,  sold,  aliened,  enfeoffed,  and  confirmed,  and  by  these  pres- 
ents doth  grant,  "bargain,  sell,  alien,  enfeoff,  and  confirm,  unto  the 
said  John  Stump,  his  heirs  and  assigns,  the  following  tract,  or  parcel 
of  land,  lying  in  the  county  aforesaid,  and  known  in  the  division  by 
the  name  of  lot  number  three,  and  being  part  of  a  tract  of  land  called 
The  Land  of  Promise,  beginning,  &c.  to  have  and  to  hold,  the  afore- 
said tract  or  parcel  of  land,  and  premises,  with  the  appurtenances, 
unto  the  said  John  Stump,  his  heirs  and  assigns  forever."    And  it 
was  farther  admitted,  that  the  title  of  said  Stump  is  duly  vested  in 
the  defendants.    That  said  Elizabeth  survived  all  the  other  devisees, 
named  in  the  said  will  of  N.  Giles,  and  afterwards  herself  died  in 
the  year  1827,  without  issue,  or  having  been  married,  and  that  the 
lessors  of  the  plaintiff  are  the  only  heirs-at-law  of  Sarah,  one  of  the 
aforesaid  devisees.    It  is  further  agreed,  that  this  suit  is  brought  to 
recover  an  undivided  moiety  of  that  part  of  the  land  assigned  as 
aforesaid,  under  the  partition  to  Elizabeth.    If  upon  these  facts,  the 
County  Court  should  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  then  judgment  to  be  entiered  for  the  plaintiff,  for  one  undi- 
vided third  part  of  Elizabeth's  part  of  said  land,  or  for  such  undi- 
vided part  as  she  may  be  entitled  to ;  but  if  the  Court  should  be  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover,  then  judgment 
to  be  rendered  for  the  defendants.  It  is  also  agreed  that  either  party 
may  be  at  liberty  to  appeal  from  the  judgment  which  may  be  rendered 
upon  this  statement,  in  like  manner  as  if  the  facts  herein  stated, 
were  stated  in  a  bill  of  exceptions. 

9  3  G.  &  J. 
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The  County  Court,  with  the  consent  of  parties,  gave  a  pro  forma 
judgment  for  the  defendants,  and  the  plaintiffs  appealed  to  this 
Court. 

When  the  case  came  on  to  be  argued  in  the  Court  of  Appeals,  the 
•  following  additional  statement  of  facts  was  •  agreed  to  by  the 
^^^  counsel :  it  was  admitted,  '*  that  Hannah,  Sarah,  and  Caroline 
Giles,  three  of  the  devisees  of  Xathaniel  Giles,  were  living  at  the 
execution  of  the  deed  from  Elizabeth  Giles  to  John  Stump.  That 
Charlotte  Giles,  one  of  the  devisees,  died  an.  ini'ant,  and  without 
issue,  before  the  year  1797.  That  Hannah  died  in  1813,  Cai-oline  in 
1816,  and  Sarah  in  1824,  and  that  their  children  are  the  only  heira-at- 
law  of  Elizabeth." 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

DOESEY,  J  J. 

Speedy  for  the  appellant,  contended,  1.  That  under  the  will  of 
Nathaniel  Giles,  his  daughter  Elizabeth  took  an  estate  in  fee  simple, 
in  an  undivided  fifth  part  of  the  real  estate  devised  to  her  and  her 
sisters  as  tenants  in  common,  liable  to  be  devested  upon  the  contiu- 
gency  of  dying  without  issue  living  at  the  time  of  her  death.  2. 
That  the  devise  over  was  good,  as  an  executory  devise  for  life;  in 
support  of  these  two  points  he  cited  OiWert  on  WiUsj  54,  5,  6 ;  Cro, 
JameSj  591;  Cro.  Miz.  52}  Woodward  vs.  Olashrook^  2  Femo»,  388; 
Metham  vs.  Dvke  of  Devon^  1  P.  Wms.  534 ;  Forth  vs.  Chapman^  lb, 
663;  Target  vs.  Grants  16.  432 ;  Porter  vs.  Bradley^  3  Term  Rep.  145; 
Daintry  vs.  Daintn/y  6  lb.  307 ;  Eoe  vs.  Jeffrey^  7  lb.  689 ;  Fosdkik 
vs.  Cornell  J 1  John.  440;  Anderson  vs.  Ja^Jcsonj  16  John.  382;  Clayton 
vs.  Lowe^  7  8erg.  and  Low.  218;  Morgan  vs.  Morgan^  5  Day  Ca.  517; 
Oeering  vs.  Shenton^  Cowper^  410;  Newton  vs.  Oriffithy  1  H.  dk  0. 124; 
Doe  vs.  Webber^  1  Bar.  and  Aid.  713,  720 ;  2  Fearney  245 ;  4  Com. 
Dig.  170.  3.  That  at  the  time  of  tlie  conveyance  by  Elizabeth  to 
John  Stump,  in  1797,  the  estate  was  in  perpetuity,  and  said  con- 
veyance was  inoperative  on  the  part  she  took  under  the  first  branch 
of  the  devise.  Scatterwood  vs.  Fdgey  Salk.  229 ;  Gilbert  on  WillSy  64, 
66.  4.  That  the  devise  over  being  only  for  life,  after  the  death  of 
Charlotte,  Elizabeth  took  a  life  estate  in  one  *  fourth  part  of 
^^^  ber  portion,  under  the  first  branch  of  the  devise.  4  Com.  Dig. 
Title  Devisey  No.  11,189;  Woodward  vs.  Olasbrook^2  Vernony  388; 
Jackson  vs.  Thompsony  6  Coweny  178;  Cro.  Eliz.  358;  2  Merriv.  133; 
Hawley  vs.  NorthamptoUy  8  Mass.  3 ;  Holhway  vs.  HoUoioay^  5  Ves.  401 ; 
3  WiUony  247;  1  Bay^  80.  5.  If  by  tlie  first  branch  of  the  devise,  an 
estate  tail  only  passed,  the  limitation  over  for  life  was  good  as  a  re- 
mainder, and  Elizabeth  taking  one-fourth  of  Charlotte's  part,  as  a 
remainder  for  hfe  only,  could  pass  no  greater  interest  by  the  deed  to 
Stump,  and  that  life  estate  having  determined  by  the  death  of  Eliza- 
beth, we  are  entitled  to  recover  our  portion  of  it,  viz :  one-third  as 
hell's  of  the  reversion.    6.  If  Elizabeth,  dying  without  issue  living  at 
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the  time  of  her  death,  never  acquired  an  absolute  fee,  and  none  of  the 
devisees  over  for  life,  being  in  existence  to  take  at  the  time  of  her 
death,  the  estate  reverted,  and  the  plaintiffs  as  heirs  of  the  reversion, 
are  entitled  to  recover  one-third  of  the  premises  in  question.  7.  If 
Elizabeth  acquired  a  fee  simple  absolute  in  the  property  she  took, 
ander  the  first  branch  of  the  devise,  she  died,  seized  thereof;  and 
the  plaintiff,  as  one  of  her  heirs-at-Iaw,  has  a  right  to  recover  one- 
third  part  of  that  property.  8.  The  estate  being  in  perpetuity  at 
the  date  of  the  deed  to  Stump,  Elizabeth,  by  executing  that  deed, 
forfeited  all  her  interest  in  the  property,  it  reverted — and  we,  as 
heirs  of  the  reversion,  claim. 

Johnsofij  for  the  appellee.  If  at  any  period  between  the  date  of 
the  deed  from  Elizabeth  Giles  to  Stump,  and  her  death,  she  acquired 
a  title  to  the  property  conveyed,  in  fee  simple  or  fee  tail,  no  one 
claiming  under  her,  can  recover  the  property  so  conveyed;  her  deed 
would  operate  as  an  estoppel.  Fairtitle  vs.  Gilbert^  2  Term  Rep.  172 ; 
3  Bloc.  Com.  308.  2.  The  will  of  N.  Giles  created  in  his  daughters  and 
devisees,  an  estate  tail  general,  with  cross-remainders  in  tail  general 
to  the  siirvivors.  If  the  devisees  over,  took  but  estates  for  life ;  then, 
upon  the  death  of  Charlotte,  Elizabeth  took  for  life,  three-fourths  of 
her  share  of  ♦  the  estate,  and  as  the  inheritance  belonged  to  ^^^^ 
the  heirs-at-law  of  Nathaniel  Giles,  of  whom  Elizabeth  was  ^"^ 
one,  she  was  entitled  to  one-fourth  of  the  fee,  being  entitled  to  a  life 
estate,  as  one  of  the  devisees  over,  and  the  inheritance,  as  one  of  the 
heirs-at-law  of  N.  Giles.  The  partition  vested  in  her  a  separate  estate 
in  her  share,  and  this  separate  estate  was  transferred  to  Stump  by 
her  deed  in  1797.  This  is  clearly  the  case  in  relation  to  Charlotte's 
estate,  and  the  same  mav  be  affirmed  of  her  own,  at  the  time  of  her 
death.  In  Dallam  vs.  Dallam^  7  H.  i&  J.  236,  it  was  decided,  that 
the  devise  over  would  be  construed  to  be  remainder,  unless  the  inten- 
tion of  the  testator  to  the  contrary,  was  perfectly  apparent.  In 
devises  of  real  estate,  the  words  dying  without  issue,  or  dying  with- 
out leaving  or  having  issue,  mean  ah  indefinite  failure  of  issue,  un- 
less an  opposite  intention  is  manifest.  Newton  vs.  Orifflthj  1  H.iSk  0. 
115.  The  question  whether  a  limitation  over  by  way  of  executory 
devise  is  good,  does  not  depend  upon,  whether  the  estate  limited 
over  must  vest  within  the  prescribed  limits,  but  whether  the  event 
must  happen  within  those  limits.  If  then,  the  rule  is,  that  as  re- 
gards real  estate,  the  *< dying  without  issue'' means  an  indefinite 
failure  of  issue,  then  the  limitation  over  in  this  will  is  not  good  as  an 
executory  devise,  unless  there  are  some  expressions  to  restrict  their 
import.  The  circumstance  tljat  the  limitation  over,  is  to  persons 
in  being,  is  not  sufficient,  r  H.  &  0.  123.  Nor  as  is  decided  in 
that  case,  will  the  fact,  that  the  limitation  over,  is  but  a  life  estate. 
It  is  very  clear,  that  in  this  case  the  testator  intended  to  devise  his 
whole  estate  to  his  daughters,  which  object  would  be  defeated  by 
construing  the  limitation  over' to  be  but  of  a  life  estate ;  for  then  he 
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would  die  intestate  of  the  fee.  Upon  the  death  of  either  of  tho  first 
takers,  the  testator  intended,  that  the  samvors  should  take  tlie 
same  estate,  as  the  deceased  ;  otherwise,  if  four  of  them  should]  <]ie 
without  issue,  four-fifths  of  the  estate  of  the  testator,  would  be  unci 
posed  of  by  his  will.    Upon  the  death  of  Charlotte,  Elizal)et;li 

an  estate  tail  in  that  ♦  portion  of  the  share  of  Charlotte,  i^bieli 
'•^'^  devolved  on  her.    Lion  vs.  BurtisSj  20  Johns.  483;  A£or€]^€f,n 
vs.  Morgan^  5  Do^,  517.    3.  That  part  of  the  estate  which  ^&8    de- 
vised to  Charlotte,  and  survived  to  Elizabeth,  would  not  ha.^e  sur- 
vived to  the  other  sisters  in  the  event  of  the  death  of  Eli%al>eth 
before  them,  but  would  have  descended  to  those  who  woul<l    lia.ve 
been  entitled  in  the  absence  of  a  will.    At  the  date  of  the  deed,    to 
Stump  then,  she  had  a|i  estate  tail  in  this  share,  not  subject    to  sur- 
vivorship.   But  suppose  she  took  only  a  life  estate,  under  the  wiil^ 
in  her  part  of  Charlotte's  share ;  still,  as  one  of  the  four  heirs  of  tes- 
tator, she  was  entitled  to  the  reversion  in  fee,  which  added    to  the 
previous  life  estate,  gave  her  a  perfect  title  in  fee;  and  this  interest, 
because  one  in  severalty  by  the  partition,  passed  by  her  subsequent 
deed  to  Stump. 

R.  N.  Martin^  in  reply,  for  the  appellant,  cited  Dallam  vs.  JJalianiy 
1  H.i&J.  238 ;  Chapman  vs.  Brown^  3  Bur.  1634, 1636 ;  1  Bos.  <fe  BuL 
257 ;  Cooper  vs.  Collis,  4  Term,  297,  note  (d;)  Cro.  Eliz.  358;  2  Mem'. 
133;    Woollen  vs.  AndreweSj  2  Bing.  126;  JeioJcson  vs.  Thompson^  6 
Cowen,  178 ;  Newton  vs.  Orifith^  1  U.  &  0. 119 ;  Doe  vs.  Tomkinsonn  2 
Maul.  i&  Sel.  165 ;  Frest.  on  list  76 ;  Woodward  vs.  Olasbrooky  2  Vesey^ 
388;  Petty  wood  \B.  Cook^  Cro.  Eliz.  52;  Pells  vs.  Brown^   Cro.  Jae. 
590 ;  Porter  vs.  Bradleyj  3  T.  R.  146 ;  Roe  vs.  Jeffreys,  7  T.  R.  569 ; 
Doe  vs.  Webber,  I  B.  d^  A.  713 ;  Cla/yton  vs.  Lowe,  5  B.  iS:  A.  636; 
Hughes  V8.  Sager,  1  P.   Wm^.  534 ;  Massey  vs.  Hudson,  2  Mer.  133 ; 
Fosdick  vs.    Cornell,  1  Johns.  440;   Moffatt  vs.   Strong,  10   Johns. 
12;  Jackson  vs.    Thompson,  6   Cowen,  178;   Keybing  vs.   Reynolds, 
1  Bay.  80 ;  Morgan  vs.  Morgan,  5  Day,  617 ;  Pinbury  vs.  EUcin,  1 
P.  Wms.  563;  Dodson  vs.  Qreen,  2  Wils.  324;  3  Wils.  247;  Chandess 
vs.  Price,  5  Vesey,  101. 
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■  *  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.    It  is  /  ^ 

^'^^    a  general  rule  in  the  construction  of  wills,  that  a  limitation,  "^ 

which  may  operate  as  a  remainder,  shall  not  be  construed  an  execa-  ,  ^ 

torj  devise ;  and.  we  can  perceive  nothing  in  the  devise  of  Nathaniel  * 

QlJeB  ^^  bi^  ^^^  daughters  of  the  premises,  for  an  undivided  part  of  /^ 

l^i.  job  this  suit  was  brought,  to  take  it  out  of  the  operation  of  that  '^' 

'^^  f}li^  devisees  took  estates  in  fee  simple,  as  has  been  contended,         , , 
JT^     strictness,  a  remainder  cannot  be  limited  after  a  fee  simple,  the        pf 
^  jou  over  might  be  construed  to  take  e£fect  by  way  of  execntoiy        ^ 
by  which  means,  being  a  disposition  by  will,  which  is  more        |i 
in  construction  than  a  deed,  a  fee  simple  or  other  lessestotef        ;' 
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may  be  limited  after  a  fee  simple.    But  in  Newton  et  ah  vs.  Griffith 
€t  ah  1  H,  d;  O.  Ill,  the  whole  doctrine  applicable  to  this  case  was 
ably  discussed  at  bar,  and  fully  considered  and  examined  by  the 
Coart.    There  the  devise  was,  by  a  father,  of  certain  land  to  his  son 
George  and  his  heirs,  and  of  certain  other  land  to  his  son  Joseph, 
and  his  heirs;  and  in  case  either  of  them   << should  die,  having 
no  lawful  issue  or  heirs  of  his  body,"  then  the  surviving  son  "  to 
have  his  deceased  brother's  part  of  the  land,"  to  him  and  his  heirs ; 
and  in  case  both  sons  ^^  should  die,  leaving  no  lawful  heirs,"  then  all 
the  lands  to  go  to  the  testator's  three  daughters.  Sophia,  Sarah,  and 
Nancy,  to  be  equally  divided  between  them ;  and  it  was  held  that 
the  two  sons,  George  and  Joseph,  as  the  law  stood  before  the  Act  of 
17S6,  eh.  45,  (the  Act  to  Direct  Descents,)  took  estates  tail  general  in 
the  lands  respectively  devised  to  them,  with  cross-remainders  in  tail 
general,  remainder  to  Sarah,  Sophia,  and  Nancy,  for  life.     Here  the 
devise  is,  by  a  father,  in  these  words:  '^I  give  and  bequeath  the 
whole  of  my  estate,  both  real  and  personal,  unto  ray  five  daughters, 
by  the  names  of  Hannah,  Sarah,  Elizabeth,  Caroline,  and  Charlotte, 
to  them  and  their  heirs  forever,  to  be  equally    *  divided    ^lo 
amongst  them ;  and  it  is  my  will,  that  if  either  of  the  said    '**'^ 
children  die  without  issue,  lawfully  begotten  of  their  body,  in  that 
case,  the  part  of  the  said  child,  be  equally  divided  among  my  surviv- 
ing daughters."    And  without  travelling  through  the  multitude  of 
authorities  relating  to  the  subject,  but  relying  upon  the  decision  in 
the  case  of  Newton  et  ah  vs.  Oriffith  et  ah,  from  which,  in  principle, 
we  think  this  case  cannot  be  distinguished,  it  is  our  opinion  that  the 
devisees  did  not  take  defeasible  estates  in  fee  simple,  and  that  the 
limitation  over  cannot  be  construed  to  operate  by  way  of  executory 
devise ;  but  being  before  the  Act  to  Direct  Descents,  that  they  took 
estates  tail  general,  with  cross-remainders,  under  the  limitation  over 
to  the  survivors.    It  has  been  ingeniously  attempted  to  distinguish 
this  case  from  Newton  and  GrifiQth,  by  construing  the  limitation  over 
to  th«  survivors,  to  be  for  life;  and  then  contending  that  the  limita- 
tion for  life  to  the  survivors,  who  were  necessarily  persons  in  ease, 
shows  that  the  testator  intended  a  definite  failure  of  issue,  that  is,  a 
failure  of  issue  at  the  time  of  the  death  of  the  devisee ;  on  whose  de- 
cease, without  issue,  the  land  devised  to  her,  was  to  go  to  the  sur- 
vivors, upon  the  ground  that  he  must  have  intended  the  limitation 
to  take  efl'ect  during  the  life  in  being,  and  consequently,  could  not 
have  meant  an  indefinite  failure  of  issue.     But  the  rule  is,  not  that 
the  limitation  over  must  take  eft'ect,  within  a  life  in  being,  but  that 
the  contingency  on  which  it  is  made  to  depend,  must  happen,  if  at 
all,  within  the  compass  of  a  life  or  lives  in  being,  and  twenty-one 
years,  and  a  fraction  afterwards.     Upon  that  distinction,  which, 
when  examined,  will  be  found  to  be  a  very  clear  one,  and  the  argu- 
ment drawn  from  the  circumstances  of  the  limitation  being  for  life  to 
the  survivors,  though  very  specious,  yet  not  to  be  sustained,  one 
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branch  of  Newton  and  Griffith  was  decided.  The  limitation  over  to 
the  three  danghters,  on  the  contingency  of  the  8ons  dying  withoat 
issue  or  heirs  of  their  bodies,  was  of  an  estate  for  life,  to  persons  in 
being,  jnst  as  strong  as  a  limitation  over  to  a  survivor  for  life,  which 
91 Q  is  *  bat  a  limitation  for  life  to  one  in  being,  and  the  limitation 
'^**^  over  to  the  daughters  was  held  to  operate,  not  by  way  of  ex- 
ecutory devise,  but  by  way  of  remainder,  after  estates  tail  vested  in 
the  sons,  and  not  to  restrict  the  words,  ^'  leaving  no  lawful  heirs  of 
their  bodies,"  to  mean  a  failure  of  issue,  at  the  death  of  the  surviv- 
ing brother;  and  cannot  well  be  distinguished  from  the  principle  of 
the  cases  of  Denn  vs.  Shentofij  Cow.  410,  and  Barlow  vs.  Salter^  17(A 
Ves.  479,  there  cited.  Construing  the  limitation  over  to  the  survi- 
vors in  this  case,  to  be  in  fee  simple  by  force  of  the  words,  ^^the 
whole  of  my  estate,"  in  the  beginning  of  the  devise,  and  carrying 
the  word  estate  on  to  the  limitation  over,  or  in  fee  tail  by  implica- 
tion of  law,  and  the  question  whether  the  devisees  took  estates  tail, 
with  cross-remainders,  is  clear  of  difficulty.  But  treating  it  (as  has 
been  done  by  the  counsel  for  the  appellant  in  argument)  as  a  limita- 
tion for  life  only,  then  Elizabeth,  under  the  authority  of  Newton  and 
Griffith,  took  the  portion  of  the  real  estate  devised  to  her  in  fee  tail 
general,  and  if  the  devisees  had  not  been  the  heirs-at-law  of  the  tes- 
tator, would,  on  the  death  of  Charlotte,  without  any  descendant  then 
living,  have  become  entitled  to  one-fo.nrth  of  the  portion  devised  to 
her,  by  way  of  remainder  for  life,  with  reversion  in  fee  to  the  heirs- 
at-law  of  the  testator.  But  the  devisees,  being  also  the  heirs-atlaw 
of  the  testator,  the  life  estate  in  the  fourth  of  Charlotte's  portion, 
which  survived  to  Elizabeth,  merged  in  the  inheritance,  and  she  be- 
came entitled  to  that  fourth  in  fee  simple  absolute.  There  being  in 
this  case  no  survivor  over  of  a  survived  share,  under  the  general  rote 
that  where  there  are  no  particular  and  sufficient  words  used  for  that 
purpose,  surviving  shares  will  not  survive  again,  and  particularly  in 
relation  to  devises  of  real  property.  Woodward  vs.  Olassbrook,  2 
Vernonj  388 ;  Worlidge  vs.  Churchill  and  others^  3  Brofvn's  Ch,  Rep. 
465.  Having  thus  a  fee  simple  or  a  fee  tail,  in  one- fourth  of  a  portion 
devised  to  Charlotte,  according  as  the  limitation  over  in  the  devise 
is  construed,  and  an  estate  in  tail,  in  her  own  original  portion,  which 
oiyf  ^^^^^  ^^^  partition  made  between  her  *  three  sisters  and  her- 
'^■^^  self,  after  the  death  of  Charlotte,  were  assigned  to  her  as  her 
portion  of  the  estate  derived  from  her  father,  her  deed  made  after- 
wards on  the  16th  of  May,  1797,  to  John  Stump,  passed  to  him  a 
good  and  sufficient  title  in  fee  simple  to  the  land  therein  mentioned, 
and  so  assigned  to  her  upon  the  partition,  and  the  plaintiffs  are  not 
entitled  to  recover.  Judgment  affirmed* 
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The  blank  endonement  and  delivery  of  a  bond  invests  the  holder  with  the 
right  of  collecting,  or  suing  for,  in  the  name  of  the  assignor,  the  money 
due  upon  such  bond;  and  of  appropriating  the  same  to  his  own  use.  It 
iB  prima  facie  evidence  of  title  to  such  bond  in  the  assignee,  and  he  may 
write  a  formal  assignment  over  the  assignor's  signature,  (a) 

The  Courts  will  not  lend  themselves  to  a  donee  or  assignee,  to  enforce  an 
inchoate  contract,  not  founded  upon  a  valuable  consideration;  neither 
will  they  lend  their  aid  to  a  donor  or  assignor,  in  a  case  where  the  gift 
or  assignment  has  been  consummated  by  possession,  to  recover  back 
what  the  donee  or  assignee  has  received  or  collected,  (h) 

Appeal  from  Frederick  County  Court.  This  was  an  action  of  as- 
sompsit,  instituted  by  the  appellee,  John  Cooper,  against  Cornelius 
McNulty,  the  appellant,  on  the  30th  January,  1826,  to  recover  the 
amount  of  two  bonds,  dated  on  the  21st  August,  1819,  conditioned 
each  for  the  payment  of  $533.33,  which  the  declaration  alleged,  the 
plaintiff,  at  the  request  of  the  defendant,  had  delivered  to,  and  de- 
posited with  the  defendant,  in  the  years  1822  and  1823,  which 
bonils,  or  the  value  thereof,  the  defendant  promised  upon  re- 
quest to  return  to  the  plaintiff,  but  which  he  had  refused  to  do.  In 
addition  to  the  count  upon  the  special  agreement,  there  were  the 
common  money  counts.  The  defendant  pleaded  non  a^^sumpsity  and 
issue  was  joined. 

•  1.  At  the  trial  the  plaintiff  read  to  the  jury,  the  record  of  ^^^ 
a  judgment  rendered  against  him,  in  Frederick  County  Court,  '^** 
iu  November,  1819,  in  favor  of  David  Morrison,  for  $600,  with  in- 
terest from  June,  1818,  and  costs,  which  judgment  was  superseded 
by  the  defendant,  and  one  William  Kolb.  He  then  proved  the  exe- 
cution to  bim  of  the  bonds  described  in  the  declaration,  by  the  obli- 
gor therein  named,  with  the  following  endorsements  thereon  written, 
to  wit:  "For  value  received,  I  assign  over  to  Cornelius  McNulty,  all 
my  right,  title,  and  interest  to  the  within  bond,  as  witness  my  hand, 
&c." — and  proved,  that  the  defendant  had  received  various  payments, 
made  b}'  the  obligor,  from  time  to  time,  on  account  of  the  bonds.  It 
was  admitted  by  the  counsel  for  the  defendant,  that  the  words,  "for 
value  received,  I  assign  to  Cornelius  McNulty,  all  my  right,  title,  and 
interest,  to  the  within  bond,  as  witness  my  hand,  &c.,"  were  written 
and  filled  up,  a  day  or  two  before  the  trial,  over  the  name  of  the 
plaintiff,  without  his  knowledge  or  consent,  but  the  name  of  the  . 
plaintiff  written  on  the  back  of  the  bonds,  was  proved  to  be  in  the 
hand-writing  of  the  plaintiff.    The  defendant  then  proved  by  the 


(a)  Cited  in  Lucas  vs.  Byme^  85  Md.  493;  Hampson  vs.  Owens,  65  Md.  586. 
(h)  Approved  in  Bonne  vs.  Botrie,  1  Md.  98.    See  Pennington  vs.  Oittings^ 
2  G.  &  J.  128,  note. 
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sheriff  of  the  county,  that  he  had  paid,  as  one  of  the  snperseders,  od 
the  before  mentioned  jiidgment,  several  sums  of  money,  (though  not 
equal  in  amount  to  the  bonds,)  and  thereupon  prayed  the  Court  to 
instruct  the  jury,  that  under  the  evidence  in  the  cause,  the  delivery 
of  the  bonds,  by  the  plaintiff  to  the  defendant,  with  the  name  of  the 
plaintiff  endorsed  on  the  same,  and  the  acts  of  ownership  exercised 
by  the  defendant,  over  said  bonds,  in  the  several  receipts  of  money, 
paid  on  the  same  to  the  defendant,  by  the  obligor  in  said  bonds,  and 
the  defendant's  possession  of  the  same,  was  prima  fade  evidence  of 
title,  in  the  defendant,  to  said  bonds.  But  the  Court  (Shbiver,  A. 
J.)  refused  the  instruction  so  prayed,  and  directed  the  jury,  that  if 
they  should  believe  from  the  whole  of  the  evidence  in  the  cause, 
taken  together,  there  was  an  actual  sale,  or  transfer  of  the  bonds  by 
oi  A  *'^®  plaintiff'  to  the  defendant,  *  then  they  must  find  a  verdict 
'**"  for  the  defendant.  On  the  other  hand,  if  they  should  believe 
from  all  the  evidence  in  the  cause  taken  together,  that  there  was 
not  an  absolute  sale,  nor  transfer  of  the  bonds ;  or  if  they  should  be- 
lieve the  plaintiff  had  delivered  the  bonds  to  the  defendant,  for  the 
special  purpose  of  enabling  the  defendant  to  secure  himself  against 
any  liability,  as  superseder  for  the  plaintiff,  and  when  that  liability 
should  terminate,  to  satisfy,  or  account  with  the  plaintiff,  for  any 
moneys  he  might  receive  on  the  bonds,  over  and  above  the  total  sum 
of  the  payments  he  might  make  for  the  plaintiff,  as  his  superseder, 
then,  if  from  the  evidence  they  should  believe,  that  such  liability  of 
the  defendant  had  terminated,  the  plaintiff  wiis  entitled  to  recover 
the  balance  of  the  total  sum  of  money  received  by  the  defendant,  on 
the  bonds,  after  deducting  the  payments,  made  by  the  defendant  for 
the  plaintiff,  as  his  superseder.  The  defendant  excepted,  and  the 
verdict,  and  judgment  being  against  him,  he  brought  the  present 
appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

DOKSEY,  JJ. 

Ro88^  and  F,  A.  Schley,  for  the  appellants,  contended,  1.  That  the 
signature  of  John  Cooper,  the  obligee,  on  the  back  of  the  bonds,  and 
the  delivery  of  them  by  him,  to  the  defendant,  was  prima  facie  evi- 
dence, that  Cooper  had  relinquished  his  right  to  the  money  due 
thereon,  and  had  transferred  the  same  to  the  defendant.  2.  That 
the  question  of  sale,  and  transfer,  was  a  question  of  law,  founded  on 
facts  not  disputed,  and  should  not  have  been  submitted  to  the  jury. 
3.  There  was  no  e\idence,  from  which  the  jury  could  infer,  that  plain- 
tiff had  delivered  the  bonds  to  the  defendant,  for  the  special  purpose 
of  enabling  the  latter,  to  secure  himself,  from  liabilities  incurred  as  a 
superseder  for  the  plaintiff,  and  therefore  no  such  question  should 
have  been  raised  before  the  jury.  They  referred  in  the  argument  to 
Master  vs.  Miller y  4  Term  Rep.  340;  1  Fow.  on  Mart  23  (a);  3  lb. 
1060  (a),  note  (1 ;)  Jones  vs.  Witter ^  13  Mass.  Rep.  304 ;  1  Bay,  m, 
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406;  2  Oreenleaf  Bep.  334 ;  Oreen  vs.  Hari^  1  Johns.  Rep.  589 ;  Jerome 
V8.  Whitney  J  7  lb.  321;  MoElderry  vs.  Flannaganj  1  fl.  <fc  G.  32; 
CiarJfc  vs.  i^oy,  1  H.  <fc  J.  323. 

PaZmer,  for  the  appellee,  cited  2  Oreenleaf  j  143,  322 ;  Chirac  vs. 
i^etHffter,  2  PeterSj  625 ;  Caton  vs.  Fea^e  an^  Lenoxj  5  Randolph,  31 ; 
Oruger  vs.  jlrm^^ron^  and  Bamwallj  3  Johns.  Cases^  5;  Conroy  vs. 
Farren,  J 5.  259;  Diipaw  vs.  fT.  &,  3  W/iea<.  182;  Chitty  on  BillSj  7, 
8, 9, 14, 173. 

DoESEY,  J.  delivered  the  opinion  of  the  Court.  We  think  the 
County  Conrt  erred  in  refusing  to  grant  the  prayer  of  the  appellant, 
as  set  out  in  his  bill  of  exceptions.  It  is  the  duty  of  Courts,  when 
not  restrained  from  doing  so  by  some  rule  of  law,  to  give  to  the  acts, 
and  *  agreements  of  the  plaintiff  and  defendant,  that  inter-  ^^  i  q 
pret^tion  which  the  common  sense  of  mankind  would  impute  '^'^ 
to  them  ;  and  so  to  effectuate  that  interpretation,  as  to  accomplish 
the  design  and  intention  ot  the  parties,  as  far  as  it  can  be  done,  ac- 
cording to  the  established  principles  of  law.  Thus  iniluenced,  we 
cannot  do  otherwise  than  say,  (in  the  absence  of  all  proof  to  the  con- 
trary,) that  the  blank  endorsement,  and  delivery  of  a  bond  by  the 
obligee,  invests  the  holder  with  the  right  of  collecting,  or  suing  for, 
in  the  name  of  the  assignor,  the  money  due  on  such  bond,  and  of 
appropriating  the  same  to  his  own  use ;  or,  as  is  stated  in  the  prayer, 
that  it  \s  prima  fa^de  evidence  of  title  to  said  bond  in  the  assignee. 
So  far  from  there  being  in  this  case  any  facts  repelling  this  natural 
presumption,  we  regard  them  as  strong  in  its  corroboration,  by  shew- 
ing a  probable  valuable  consideration  for  the  transfer,  and  that  the 
appellee,  for  three  or  four  years,  took  no  steps  to  repossess  himself  of 
the  bonds,  which  in  his  declaration  he  alleges,  were  merely  delivered 
to  the  appellant,  to  be  returned  on  request ;  and  that  during  that 
period,  McNulty,  in  a  succession  of  payments,  collected  as  his  own, 
nearly  the  whole  amount  due  on  the  bonds. 

It  bas  been  alleged,  that  the  prayer  of  the  defendant  below,  was 
predicated  upon  an  isolated  part  of  the  testimony,  and  that  therefore, 
the  Court  were  justified  in  its  rejection.  If  this  i^osition,  as  regards 
the  law,  were  a  sound  one,  the  allegation,  as  to  the  fact,  is  not  sus- 
tained by  the  record.  The  instruction  was  asked,  not  simply  upon 
the  fact«  enumerated,  but  upon  those  facts,  when  considered  in  con- 
nexion with  all  the  other  evidence  in  the  cause.  The  argument  was 
strongly  urged  too,  that  no  title  accrues  to  the  assignee ;  that  the 
claim  of  the  plaintiff  could  not  be  resisted,  but  by  its  appearing  that 
the  transfer  was  made  for  a  valuable  consideration,  of  which  no  evi- 
dence had  been  offered.  In  considering  this  proposition,  let  it  be 
conceded  that  no  consideration  parsed ;  that  the  obligee  made  a  gift 
of  these  bonds  to  the  appellant.  Does  it  thence  *  follow,  that  ^^^^ 
he  can  maintain  replevin,  detinue,  trover,  or  assumpsit,  to  re-  '^*^ 
oovei  the  bonds  themselves,  or  their  value  in  damages,  or  can  a 
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general  indebitatus  assumpsitj  be  supported  against  the  assignee,  for 
the  money  he  may  have  received  under  the  assignment  T  There  is 
no  principle,  or  analogy  in  the  law,  to  authorize  such  a  recovery.  'Tis 
true,  that  neither  Courts  of  law,  nor  of  equity,  will  lend  themselves 
to  a  donee,  or  assignee,  to  enforce  an  inchoate  contract,'not  founded 
on  a  valuable  consideration.  But  it  is  equally  certain,  that  they  will 
not  lend  their  aid  to  a  donor,  or  assignor  in  a  case,  where  the  contract 
has  been  consummated.  He  cannot  reclaim  by  process  of  law,  what 
he  has  given  or  assigned,  where  the  gift  or  assignment  has  bc^en  per- 
fected by  possession.  Having  endorsed,  and  delivered  the  bonds,  (of 
which  delivery,  the  possession  of  the  appellant  is  prima  feunej  sufficient 
evidence,)  no  action,  either  at  law  or  in  equity,  can  be  maintained  by 
the  assignor  for  their  recovery ;  nor  for  the  money  which  has  been 
collected  under  the  assignment.  From  the  view  which  we  have 
taken  of  the  testimon}*^  in  this  cause,  we  cannot  approve  of  the  in- 
strnction  given  to  the  jury.  They  were  instructed,  that  they  might 
draw  conclusions,  and  infer  facts,  which  the  evidence  before  them 
was  not  legally  sufficient,  to  warrant  them  in  finding.  Believing 
there  is  error  in  the  County  Court's  refusal  to  grant  the  prayer  of  the 
appellant,  we  reverse  their  judgment.  Judgment  reversed. 


David  Arnold  vs.  George  Cost.— December,  1831. 

In  an  action  of  slander,  it  appeared  that  the*  defendant  bad  charged  the 
plaintiff  with  having  forged  the  following  instrument,  which  it  was 
alleged,  had  been  delivered  to  defendant's  slave,  to  assist  his  escape: 
'^Know  all  men  by  these  presents,  that  the  said  negro  boy  was  the 

gpgpf^  property  of  my  uncle  R.  *  living  near,  &c.    He  died  without  any 

AA\9  heirs;  he  never  was  married,  therefore  he  made  all  his  negroes 
free,  by  will  and  testament.  This  boy's  name  is  S.  He  always  behaved 
honestly  and  industriously;  is  a  good  hand  about  horses,  and  a  good 
wagoner.  The  farmers  in  our  part  have,  for  common,  all  slaves  or  hands 
of  their  own,  therefore  he  wants  to  try  some  other  part.  The  commis- 
sary's ofSce  at  F.  will  prove  his  freedom.  Witness,  &c.  I.  (Seal.)'* 
Held^  upon  demurrer,  that  this  instrument,  if  genuine,  might  have 
prejudiced  'I,'  by  subjecting  him  to  a. claim  for  damages  to  the  owner 
of  any  slave  to  whom  it  might  have  been  given,  or  to  a  criminal  prose- 
cution, if  such  slave  absconded;  that  it  was  therefore  the  subject  of 
forgery  at  common  law,  and  sustained  the  action. 

It  is  not  now  held  to  be  essential  to  the  offence  of  forgery,  in  any  case,  that 
some  one  must  have  been  injured.  It  is  suflScient,  if  the  instrument 
forged,  supposing  it  to  be  genuine,  might  have  been  prejudicial.  The 
question  whether  a  particular  instrument  is  capable  of  supporting  a 
charge  of  forgery,  is  referrible  not  to  the  form,  but  to  the  substance  of 
it. 

Error  to  Frederick  County  Court.  This  was  an  action  on  thd 
case  for  slander,  commenced  by  George  Cost,  (the  appellee,)  against 
David  Arnold,  (the  appellant,)  on  the  27th  of  January,  1827. 
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The  declaration  contaiDed  six  counts,  but  a  noUeprMequi  was  entered 
OD  the  fourth,  fifth  and  sixth.  The  flrat  count,  ailter  the  inducement 
of  good  character,  proceeded  as  follows :  and  whereas  also  before  the 
committing  of  the  several  grievances  by  the  defendant,  as  in  the 
first,  second  and  third  counts  hereinafter  mentioned,  the  defendant 
was  possessed  of,  and  owned  a  certain  negro,  named  Jerry,  the 
slave  and  the  property  of  the  defendant,  and  in  his  service  and 
employment,  to  wit,  at,  &c.  to  which  negro  slave,  to  enable  him  to 
escape  from  the  service  of  his  master,  (the  defendant,)  some  person 
QDknown  to  the  plaintiff,  delivered  a  paper  written  in  the  following 
words  and  figures,  to  wit :  ^'  Know  all  men  by  this  present  that  the 
said  negro  boy  was  the  property  of  my  anklej  Bichard  Johnson,  liv- 
ing near  the  mouth  of  Manocosa.  He  deceased  1821.  He  died  with- 
oat  any  ain.  He  never  was  married.  Therefore  he  maid  all  his 
negroes  free  by  his  will  and  testament.  This  boy  name  is  Sam 
Waker.  He  always  behaved  ofiestj  and  indtuiirust^  and  is  a  good 
hand  about  horses,  and  a  good  wagoner.  The  *  farmers  in 
our  part  has  for  common  all  slaves  or  hands  of  their  own,  '•'^^ 
therefor  he  wants  to  dry  some  other  part,  the  commossary  offis  ad  Fred- 
erick town  will  proof  his  freedom,  herewith  I  haf  sat  my  hand  and 
seal,  Thomas  Johnson,  (Seal)  near  the  mouth  of  Monocosa^  Fred- 
erick County,  Maryland,  date  25th  September,  1826:"  and  which 
paper  the  defendant  had  often,  before  the  committing  of  the  several 
grievances  by  him,  as  in  said  first,  second  and  third  counts,  herein- 
aflier  mentioned,  declared  to  wit,  at,  &c.,  to  be  a  forgery,  and  not 
written  or  signed  by  the  said  Thomas  Johnson,  whose  name  is  sub- 
scribed to  the  same:  and  the  said  plaintiff  further  saith,  that  David 
Arnold,  well  knowing  the  premises,  but  greatly  envying,  &g.  and 
contriving,  and  maliciously  intending,  &c.  and  to  bring  him  into 
public  scandal,  &c.  and  to  cause  it  to  be  suspected,  &c.  that  the 
plaintiff  had  been,  and  was  guilty  of  forgery,  and  to  subject  him,  &c. 
and  also  to  vex,  harass,  &c.  heretofore,  to  wit,  on,  &c,  in  a  certain 
discourse  which  the  said  David  Arnold,  then  and  there  had  in  the 
presence  and  hearing  of  one  Henry.  Koontz,  and  of  divers  good  and 
worthy  citizens  of  this  State,  he,  the  defendant,  in  the  presence  and 
hearing  of  the  said  Henry  Koontz,  as  also  of  the  said  last  mentioned 
citizens,  falsely  and  maliciously  spoke,  and  published,  of  and  concern- 
ing the  said  plaintiff',  and  of  and  concerning  the  said  paper,  and  of 
and  concerning  the  writing  and  forging  the  same,  the  false,  scanda- 
lous, malicious  and  defamatory  words  following,  that  is  to  say :  ^'  he,'^ 
(meaning  the  plaintiff,)  ^^  wrote  it,''  (meaning  the  said  paper,)  ^^and 
I,"  (meaning  the  said  defendant,)  ^^ will  swear  to  it;  and  I,"  (in^ian- 
ing  the  said  defendant,)  ^^can  get  others  who  will  swear  to  it,"  (mean- 
ing that  the  said  George  Cost  had  wrote  and  forged  said  paper, 
and  was  guilty  of  the  crime  of  forgery,  and  that  the  said  David 
Aniold  would  swear  to  it,  and  could  get  other  persons  who  would 
swear  to  it. 
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The  second  and  third  counts  alleged,  that  the  defendant  had 

^      charged  the  plaintiff  in  the  German  language,  setting  *  oat 

'^^^   the  words  and  translating  them,  with  the  crime  of  having 

forged  the  paper  referred  to  in  the  first  count.    There  was  a  general 

demurrer  and  joinder. 

The  County  Court  overruled  the  demurrer.  The  plaintiff  then 
executed  a  writ  of  inquiry,'  at  bar,  and  the  Court  gave  judgment  for 
the  damages  ($700,)  found  by  the  jury.  Whereupon  the  defendant 
«ued  out  the  present  writ  of  error. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Martin, 
Stephen  and  Dorset,  JJ. 

William  JSckleyj  for  the  appellant.  The  questions  in  this  case,  arise 
upon  the  demurrer  to  the  first,  second  and  third  counts  of  the  decla- 
ration. The  demurrer  was  overruled  by  the  Court  below.  Each 
<x>unt  is  substantially  the  same.  The  colloquium  and  innuendo  are 
alike  in  all  the  counts.  The  demurrer  admits  the  facts  alleged ;  but 
not  the  conclusion  of  law.  If  the  antecedent  matter  does  not  war- 
rant the  innvsndOj  then  the  truth  of  the  innuendo  is  not  confessed  by 
the  demurrer  to  raise  an  issue  in  law  upon  the  propriety  of  the 
innuendOj  but  is  directly  put  in  issue.  The  office  of  the  demurrer  is 
in  reference  to  the  antecedent  matter.  To  show  the  nature  and 
office  of  the  innuendo,  he  referred  to  1  Saund,  Rep,  243,  (n.  4 ;)  Holt  vs. 
Sckofieldj  6  Term  Rep.  694;  Stark,  on  Stand.  293;  Sheelyvs.  Biggs, 
2  M.  dt  J.  364.  The  words  in  this  case  not  being  actionable  per  se, 
and  inducement  was  indispensable,  and  a  colloquium;  but  the  words 
must  be  construed  secundum  subjectam  materiam,  an<l  their  meaning 
oannot  be  extended  beyond  their  legal  sense,  as  applied  to  the  occa- 
sion on  which  they  were  used,  and  the  subject-matter  to  which  they 
referred.  4  Coke's  Rep.  20 ;  1  Chitty^s  Plea.  194 ;  Stark,  on  Stand.  87. 
If  it  were  otherwise,  a  demurrer  could  never  be  successfully  inter- 
posed, in  an  action  of  slander ;  because  the  pleader,  in  every  instance, 
would  give  himself  a  cause  of  action  by  the  scope  of  his  innuendo, 
90Q  although  the  antecedent  matter  should  disclose  no  legal  ♦  in- 
jury.  No  special  damage  is  averred;  and  the  plaintiff  can 
only  recover,  if  the  charge  imputes  a  crime,  involving  moral  turpi- 
tude, or  for  the  commission  of  which,  he  would  be  obnoxious  to  some 
infamous  punishment.  Stark,  on  Stand.  19,  (note  1;)  Stanfield  vs. 
Boyer,  6  H.  (&  J.  248.  The  charge,  at  least,  inust  be  of  such  a  scan- 
dalous nature,  as  would  necessarily  tend  to  the  degradation  of  the 
individual  in  society.  Button  vs.  Heyward,  8  Mod.  24.  He  recurred 
to  t4ie  count,  and  stated  the  averments  to  be,  that  some  person 
(other  than  Johnson,  whose  name  is  thereto  signed,)  wrote  the  paper 
hereinbefore  set  forth,  and  gave  it  to  defendant's  slave,  with  a  view 
to  enable  him  to  escape ;  that  defendant  spoke  of  said  paper  as  a 
forged  instrument;  and  maliciously  charged  the  plaintiff*  with  hav- 
ing written  said  paper.    There  is  no  averment,  that  the  defendant's 
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slave  did  escape ;  much  less,  that  he  escaped  by  meaus  of  said  paper. 
He  insisted  that  the  defendant's  having  called  the  instrament  a 
forged  instrument,  was  immaterial ;  anless  the  false  making  of  snch 
an  instrument  would  amount,  in  law,  to  forgery;  as  where  the  words 
nsed  were,  "you  are  a  thief;"  and  it  appeared  that  the  words  were 
osed  in  reference  to  an  act,  which  amounted  in  law,  to  a  mere  tres- 
pass, it  wa«  decided  that  the  words  were  not  actionable.  Dexter  vs. 
Taber,  12  Johns,  239;  1  Siarkie^s  Rep.  67.  He  also  referred,  on  this 
point,  to  4  Cokeys  Rep,  12, 13.  He  contended  that  the  paper  was  not 
sach  an  instrument,  as  could  be  the  subject  of  forgery,  either  under 
any  Act  of  Assembly,  or  at  common  law.  It  is  not  the  false  making 
of  every  writing  that  will  amount  to  forgery ;  if  it  be  merely  frivo- 
lous; of  no  validity  upon  its  face,  nor  having  the  semblance  of  an 
effective  paper :  if  it  be  a  writing  that  could  not,  if  genuine,  prejudice 
another's  right,  although  it  be  made  malo  animoj  the  maker,  how- 
ever culpable  in  morals,  is  not  guilty  of  the  crime  of  forgery.  The 
counterfeit  instrument  must  be  snch,  that  if  genuine,  it  would  avail 
to  invest  some  one  with  a  right,  or  to  divest  a  right,  or  to  charge 
some  one  with  a  responsibility ;  it  must  be  such  an  instrument  *'  as 
purports  on  the  face  of  it,  to  be  •  good  and  valid,  for  the  pur-  .^o^ 
poses  for  which  it  was  created."  4  Com.  247 ;  1  Ledch^s  CaseSj  "^^^ 
117;  (Sterling's  Case,)  2  Uasfs  Pleas,  Cr.  860. 

1.  It  is  not  a  forgery,  under  any  Act  of  Assembly.  It  purports  to 
be  a  certificate  of  freedom.  By  the  Act  of  1805,  ch.  66,  sec.  3,  the 
counterfeiting  a  certificate  is  indictable;  but  this  paper  has  none  of 
the  legal  attributes  of  a  certificate  of  freedom.  A  valid  certificate 
of  freedom  can  only  be  given  by  a  county  clerk,  or  a  register  of  wills, 
under  the  seals  of  their  respective  ofiices ;  it  must  contain  a  descrip- 
iio  personee  of  the  party ;  his  height,  notable  marks,  &c.  This  in- 
strument purports  to  be  given  by  a  private  individual ;  it  is  not 
under  seal ;  it  contains  no  description  of  the  person.  If  genuine^ 
would  it  be  valid  as  a  certificate  of  freedom  f  Could  the  party,  who 
made  this  paper,  be  indicted,  under  this  Act,  for  counterfeiting  a 
certificate  of  freedom  f  He  could  not ;  because  it  would  be  wholly 
wanting  in  the  requisite  formalities.  WaWs  Case,  2  Ea^t,  953 ;  S.  C. 
2  Russelj  349 ;  Moffafs  Case,  2  Eastf  954 ;  2  Russ.  348.  It  is  not  con- 
tended, that  it  would  not  be  forgery,  merely  because,  if  genuine,  it 
would  be  invalid — it  is  sufficient,  if  it  have  the  semblance  of  a  genu- 
ine instrument.  If,  for  instance,  Johnson's  name  was  signed  as 
Register,  the  paper  in  so  far,  would  have  borne  the  semblance  of  a 
valid  certificate,  although,  in  fact,  he  was  not  such  officer.  The  ob- 
jection would  have  been  collateral :  not  apparent  on  the  face  of  the 
instrument.  Such  was  the  case  of  the  protection  in  the  name  of  A. 
B.  as  a  member  of  Parliament,  when  he  was  not  such  in  fact.  Dea- 
kin's  Case,  1  Sid.  142.  The  will  of  a  living  person — Stef^ling's  Casey 
2  Buss.  340.  The  order  of  a  discharged  seaman — Mcintosh's  Case,  2 
Russ.  345.    He  also  referred  to  cases  of  unstamped  promissory  notes^ 
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which  cannot  be  recovered  in  an  action  at  law,  but  the  false  making 
of  which,  it  is  admitted  is  forgery.  HawJceswooWs  Case  and  MorUmU 
CasCj  2  Rush.  340.  But  an  unstamped  paper  is  not  merely  void ;  it 
may  be  received  in  evidence  for  many  collateral  purposes.    3  Starhie^s 

^  Uv,  1383.  This  *  paper  is  within  none  of  these  qualifications 
'•'•*  to  the  position,  first  assumed.  Again — ^by  the  Act  of  1796, 
ch.  67,  sec.  19,  any  person  who  shall  give  a  pass  to  another's  slave, 
is  indictable.  A  pass  is  a  license  by  a  master  to  a  slave.  This  paper 
does  not  purport  to  be  signed  by  a  master ;  nor  does  it  state  the 
bearer  to  be  a  slave.  The  person  who  falsely  made  this  paper,  coold 
no  more  be  indicted  under  the  Act  of  1796,  for  giving  a  pass  to  de- 
fendant's slave,  than  he  could  under  the  Act  of  1805,  for  counterfeit- 
ing a  certificate  of  freedom. 

2.  At  common  law  the  paper  has  no  validity  per  se.  If  genuine,  it 
could  not,  proprio^igorej  destroy  Arnold's  claim  to  his  slave.  If  the 
slave  had  been  apprehended  a«  a  runaway,  this  paper  would  not  have 
entitled  him  to  his  discharge  on  habeas  corpus.  It  may  be  said,  it 
might  have  facilitated  his  escape.  This  is  not  a  test  of  forgery ;  it 
would  be  a  consequential,  and  not  a  direct  effect  of  the  paper :  the 
same  result  might  be  predicated  of  any  other  writing.  .  If  the  negro 
did  escape,  and  by  means  of  this  paper,  then  Arnold  would  have  had 
his  special  action  on  the  case  against  the  party  giving  it,  not  merely 
for  the  making  such  a  paper,  or  for  giving  it  to  his  slave,  but  for  en- 
ticing him  to  run  away.  1796,  ch.  67,  sec.  19;  Buvall  vs.  StaUy  6H. 
dt  J.  9.  If  defendant  had  charged  plaintiff  with  enticing  his  slave 
to  run  away,  he  would  have  uttered  a  slander,  because  he  would  have 
imputed  to  him  an  indictable  act.  But  the  plaintiff^  action  in  socb 
case,  would  have  been,  because  of  his  substantive  charge,  although 
the  defendant  may  have  inferred  to  the  paper  as  the  means  nsed  by 
the  plaintiff';  and  not  for  a  supposed  imputation  of  forgery.  He  re- 
ferred to  the  case  of  the  People  vs.  8ha%  9  Cowen^  11%^  as  strongly 
in  point. 

Potlmer^  for  the  appellee.  1.  Everything  which  is  well  pleaded,  is 
admitted  by  the  demurrer.  The  matters  contained  in  the  eoUoquiun 
and  innuendo,  are  to  be  considered  together.  1  ChiUy^s  Plead,  381; 
Hawkes  vs.  Hawkey^  8  •  East^  431;  EoherU  vs.  Camden^  9  lb, 
**®  93;  Rex  vs.  Homy  Cowp.  678,  684;  2  Saund.  PL  and  Ev.  365. 
The  demurrer  admits  the  forgery  of  the  paper,  and  that  it  was  in- 
tended to  work  a  fraud,  these  things  being  charged  in  the  declara- 
tion. 2.  But  the  paper  per  «e,  is  the  subject  of  forgery  at  the  com- 
mon law,  as  an  injury  might  have  resulted  from  it,  which  is  the  true 
criterion  for  determining  the  question  of  forgery.  Chitty  Grim.  Lawj 
1022.  The  object  and  design  of  the  paper,  was  to  facilitate  the 
escape  of  the  slave  to  whom  it  was  given,  and  if  capable  of  produc- 
ing that  effect,  it  is  clearly  the  subject  of  forgery.  Rex  vs.  Wardj  2 
L.  Ray,  1461 ;  Chitty  Crim,  Law,  1023;  EasVs  Cro.  LatOy  862;  2  Green- 
leaf  ^  365.   That  the  paper  was  calulated  to  aid  the  slave  in  his  escape 
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be  insisted  there  could  be  no  doubt ;  and  if  so,  then  according  to  the 
above  authorities,  it  was  manifestly  an  instrument  of  which  forgery 
might  be  committed. 

F.  A.  Schleyj  on  the  same  side,  cited  The  King  vs.  WaUan^  2  Term 
Rep.  206 ;  Starkie  on  Slander ^  54,  55,  290 ;  Ooodrioh  vs.  Woolcot^ 
3  Cowen  Rep.  239 ;  Miller  vs.  Miller ^  8  Johns.  59 ;  Niven  vs.  Munnj  13 
Johns.  48 ;  Oibbs  vs.  Dewey ^  5  Cowen^  505 ;  2  ChiUy*s  Crim.  LaWj 
1022 ;  Coogan^s  Case^  2  Easfs  Crim.  Late,  949 ;  Blacksioney  4  Com. 
247 ;  1  Hawk.  537 ;  Uasty  852 ,  2  Chitty  Crim.  Law,  1022 ;  The  King 
vs.  Warti,  2  L.  Bay.  1461 ;  ^airoe^'«  Case,  2  ^a«t'«  Cro.  Zatr  ;  2  JKti«- 
«eil  on  Crimes,  349,  350 ;  2  X.  Jiaj^.  1466 ;  2  J/cwt'^  Ortm.  Zatc,  854, 
8aO,  861,  862 ;  2  Strange,  749 ;  2  Chitty's  Cro.  Law,  1039 ;  State  vs. 
Diit^aZ^  6  JET.  <&  J.  9 ;  2  C^i%'9  Crim.  Law,  802,  1042 ;  2  j;<wt'«  Cro. 
Xatr,  983, 985 ;  2  ^a8^'«  Cro.  Law,  953,  954,  983. 

£0M,   in  reply,  cited  •  Russell  on  Crimes,  353;  People  vs. 
6'Aa/i,  9  Coir«n,  778.  '^^l 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  It  is  unneces- 
sary, and  would  be  a  waste  of  time,  to  enter  upon  an  enquiry  into 
the  grounds  of  the  doubts,  that  at  one  time  seem  to  have  been 
entertained,  in  relation  to  what  instruments  were,  and  what  were 
oot,  susceptible  of  the  crime  of  forgery  at  common  law.  The  d  ifficulties 
that  surrounded  the  question  of  forgery  or  not,  have  been  removed  by 
decisions  of  acknowledged  authority ;  and  it  is  not  now  held  to  be 
essential  to  the  offence  of  forgery  in  any  one  ca«e,  that  some  one 
must  have  been  injured.  The  inquiry  is  not  whether  any  one 
has  been  actually  injured,  but  whether  any  one  might  have  been 
prejudiced.  In  Ward's  Case,  2d  Ld.  Ray.  1461,  which  was  an  infor- 
mation for  forging  an  order  to  charge  certain  goods  to  account,  and  to 
appropriate  part  of  the  proceeds  to  the  defendant's  own  use,  with 
intent  to  defraud,  &c. ;  the  subject  was  fully  considered.  It  did  not 
apiiear,  that  the  person  in  whose  name  the  order  was  drawn,  had 
received  any  prejudice;  but  it  was  held  to  be  immaterial  to  the 
the  offence  of  forgery,  whether  any  person  had  been  actually  preju- 
diced or  not,  provided  any  person  might  have  been  injured  by  it; 
and  that  the  counterfeiting  of  any  writing,  with  a  fraudulent  intent, 
whereby  another  may  be  prejudiced,  is  forgery  at  common  low — 2d 
Easfs  Cro.  Law,  854,  860,  161,  862 ;  Russell  on  Crimes,  351,  352.  In 
2d  Chitty^s  Crim.  Law,  780,  1022,  forgery  is  defined  to  be,  '<The  false 
making,  or  alteration  of  such  *  writings,  as  either  at  common  ^09 
law,  or  by  statute,  are  its  objects,  with  intent  to  defraud  '*«''* 
another;  ^^in  Coogan's  Case,  2d  EasVs  Cro.  Law,  853,  by  Justice 
Buller,  ^'the  making  of  a  false  instrument  with  intent  to  deceive,'' 
and  in  2d  EasVs  Cro.  Law,  852,  ^^  the  false  making  of  any  written 
instrument,  for  the  purpose  of  fraud,  and  deceit,"  as  resulting  from 
all  the  authorities,  ancient  and  modem,  taken  together  Chitty,  in 
his  treatise  on  Criminal  Law,  2d  vol.  781,  1022,  considers  it  as  set- 
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tied  by  Ward^s  Case^  that  ^<  forgery  at  commoD  law  might  be  com- 
mitted in  respect  of  any  writiDg  whatever,  by  which  another  might 
be  defrauded ; "  and  in  781,  1023,  speaking  of  Ward^s  Cascj  and  the 
case  of  Fawcetj  to  be  found  in  2d  Easfs  Pis.  Cro.  862,  he  says : 
'^  Every  kind  of  writing  seems,  on  the  doctrine  of  those  cases,  to  be 
a  thing,  in  respect  of  which,  forgery  at  common  law  may  be  com- 
mitted.'' Hence,  it  would  seem  to  be  settled,  that  the  question, 
whether  a  particular  instrument  is  capable  of  supporting  a  charge  for 
forgery  is  referable  not  to  the  form,  but  to  the  substance  of  it,  and 
to  be  determined  alone  by  -  that  criterion  ;  the  chief  ingredients  of 
that  offence  being  fraud,  and  an  intention  to  deceive ;  to  which  the 
principle  on  which  the  case  of  The  People  vs.  Shall,  9  Cowen,  778, 
cited  in  behalf  of  the  appellant  was  decided,  is  not  opposed.  The 
Court  there,  having  gone  on  the  ground  that  the  instrument  on  the 
face  of  the  indictment  appeared  to  be  one,  which,  if  genuine,  would, 
have  been  void ;  and  therefoi*e,  an  instrument,  by  which  no  one  could 
have  been  prejudiced.  Applying  then  as  a  test,  the  principle 
established  in  the  cases  of  Ward  and  FatcceU,  and  recognized  and 
adopted  by  the  elementary  writers  to  this,  and  assuming  the  posi- 
tion laid  down  in  Sd  Term  Rep.  176,  and  2d  Chitty^s  Grim.  Law,  796, 
1036,  ^^that  it  is  not  necessary  to  constitute  forgery,  that  there 
should  be  an  intent  to  defraud  any  particular  person,  but  that  a  gen- 
eral intent  to  defraud  will  suffice ;"  is  the  instrument  iu  question,  a 
forgery  at  common  law  f  which  is  answered  by  the  solution  of  another 
question;  could  any  person  have  been  prejudiced  by  it 9  of  which 
there  can,  we  think,  be  no  doubt. 

^  •The  appellant,  who  was  the  owner  of  the  negro  man  to 

A9%%  whom  that  paper  was  given,  might  have  been  prejudiced  by 
the  absconding  of  his  servant,  whose  escape  it  might  have  facilitated. 
It  was  calculated  to  deceive  and  impose  upon  most  who  might  see  it, 
and  there  were  few,  if  any,  by  whom  he  was  unknown,  who  would 
not,  on  the  production  of  it,  have  suffered  him  to  proceed.  Who 
can  doubt  that  such  a  paper,  put  in  the  hands  of  a  negro,  and  pur- 
porting to  be  signed  by  one  or  more  respectable  men  known  in  the 
community,  would  be  his  sufficient  passport,  by  means  of  which,  he 
would  be  able  to  effect  his  escape  from  the  service  of  his  owner  t 
And  Johnson  also,  whose  name  is  subscribed  to  that  paper,  might 
have  been  prejudiced;  for,  if  it  had  been  genuine,  that  is,  if  he  had 
written  it,  and  given  it  to  the  appellant's  negro,  who  had  thereby 
effected  his  escape,  it  is  perfectly  clear,  that  he  would  not  only  have 
been  liable  to  an  action  for  damages  by  the  owner,  but  also  to  a  crim- 
inal prosecution  under  the  Act  of  1796,  ch.  67,  sec.  19,  according  to 
the  case '  of  Duvall  vs.  The  State,  6  H.  dk  J.9;  which  Act  provides 
against  the  depriving  an  owner  of  the  services  of  his  slave  by  any 
unlawful  means;  which  the  furnishing  a  slave  with  such  a  paper,  by 
means  whereof  he  escaped  from  the  service  of  his  owner,  would  be« 
''The  false  making,"  therefore,  of  that  iiistrument,  by  which  John* 
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son  and  the  appellant  might  have  been  so  injured,  was  a  forgery  at 
common  law,  for  which  the  defendant,  if  guilty,  would  have  been  pun- 
ishable by  indictment,  though  it  does  not  appear,  that  any  body  was 
actually  injured  thereby,  which  is  not  necessary  to  constitute  for- 
gery; and  it  is  not  like  the  case  of  a  mere  cheat,  to  constitute  which, 
there  must  be  a  prejudice  received :  hence  it  follows,  if  this  concise 
view  of  the  subject  be  correct,  that  the  words  spoken  by  the  appel- 
lant, as  laid  in  the  declaration,  charging  the  defendant  in  error  with 
having  forged  that  instrument,  are  actionable,  and  that  the  demurrer 
was  properly  overruled.  Judgment  affirmed. 


♦  Tbasheb,  Garnishee  of  Shawen  vs.  Evebhabt,  a.  d.  b.    234 

n.  of  Waltman. — December,  1831. 

hi  attachment  causes,  as  against  the  garnishee,  according  to  our  practice, 
the  short  note  filed  at  the  time  of  issuing  the  attachment,  is  substituted 
for  a  declaration,  (a) 

It  is  in  general  true,  that  foreign  laws  are  facts  which  are  to  be  found  by 
the  jury:  but  this  rule  is  not  applicable  to  a  case  in  which  the  foreign 
laws  are  introduced  for  the  purpose  of  enabling  the  Court  to  determine, 
whether  a  written  instrument  is  evidence.  In  such  case,  the  evidence 
always  goes  in  the  first  instance,  to  the  Court,  which,  if  the  evidence  be 
clear  and  uncontradicted,  may,  and  ought  to  decide,  what  the  foreign 
law  is,  and  act  accordingly,  (b) 

If  what  the  foreign  law  is,  be  matter  of  doubt,  the  Court  may  decline 
deciding  it,  and  may  inform  the  jury,  that  if  they  believe  the  foreign 
law  attempted  to  be  proved,  exists,  as  alleged,  then  they  ought  to  re- 
ceive the  instrument  in  evidence,  if  not,  they  should  reject  it.  (c) 


(a)  Approved  in  Spear  vs.  Griffin^  23  Md.  429. 

(b)  Cited  in  Gardner  vs.  Lewi8^  7  Gill,  894;  Wilson  vs.  Carson,  12  Md.  75; 
Cecil  Bank  vs.  Barry,  20  Md.  294.  See  De  Sobry  vs.  De  Laistre,  2  H.  &  J.  165, 
note;  Rev.  Code,  Art.  70,  sec.  46.  Although  the  factum  of  a  foreign  law  is 
for  the  jury  to  find,  upon  the  evidence,  yet  it  is  the  duty  of  the  Court  to 
construe  it,  especially  if  it  be  in  writing,  and  to  direct  the  jury  as  to  its 
force  and  effect.  CecU  Bank  vs.  Barry,  supra.  The  testimony  of  two  wit- 
nesses, (lawyers,)  that  they  are  of  opinion  a  certain  deed  is,  according  to 
the  laws  of  Kentucky  where  it  was  executed,  legal  and  sufficient  to  convey 
the  property  to  the  grantee,  and  that  they  know  of  no  statute  of  that  State 
affecting  this  opinion,  is  sufficient  proof  of  the  foreign  law,  and  this  being 
the  only  testimony  on  the  point  in  the  case,  and  the  question  being  whether 
the  deed  should  be  admitted  in  evidence,  the  proof  is  for  the  Court.  Wilson 
vs.  Carson,  supra. 

(c)  Cited  in  Dement  vs.  Stonestreet,  1  Md.  128;  Funk  vs.  Kincaid,  5  Md.  418; 
Barry  vs.  Hoffman,  6  Md.  87;  Haney  vs.  Marshall,  0  Md.  212;  Andre  vs.  Bod- 
man,  18  Md.  251 ;  Spencer  vs.  Trafford,  42  Md.  18.  Distinguished  in  Nicholson 
vs.  State,  88  Md.  157.  When  a  written  instrument  is  offered  as  evidence  and 
objected  to,  its  execution  is  to  be  shown  to  the  Court,  by  prima  facie  proof 
at  least,  and  when  that  is  done  it  is  permitted  to  go  to  the  jury.  But  if  the 
preliminary  proof  is  doubtful,  the  Court  may  allow  the  jury  to  take  the 

10  3  G.  Sc  J. 
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In  an  attachment  cause,  upon  a  short  note  in  assumpsit,  the  plaintiff  proved 
a  single  bill  of  the  debtor,  as  his  cause  of  action,  and  proposed  to  prove 
to  the  jury,  that  the  instrument  of  writing  in  question,  was  executed 
in  Virginia,  for  the  purpose  of  showing,  that  by  the  laws  of  that  State, 
a  single  bill  is  not  a  specialty.  The  County  Court  permitted  the  evi- 
dence to  go  to  the  jury.  Held^  upon  appeal  that  the  evidence  was  for 
the  Court  exclusively. 

It  is  an  universal  principle,  governing  the  tribunals  of  all  civilized  nations, 
that  the  lex  loci  contractus  controls  the  nature,  construction,  and  valid- 
ity of  the  contract.  The  exceptions  are,  where  it  would  be  dangerous, 
against  public  policy,  or  of  immoral  tendency,  to  enforce  that  construc- 
tion here,  (d) 

The  lex  loci  contractus^  is  never  looked  to,  to  determine  the  remedy  which 
should  be  used,  and  the  process  to  be  issued,  to  enforce  a  contract. 
These  are  determined  by  the  lex  fori.  So  an  action  of  assumpsit  cannot 
be  maintained  here,  upon  a  single  bill  made  in  Virginia,  which,  accord- 
ing to  the  laws  of  that  State,  is  not  a  specialty,  but  according  to  our 
law,  is.  (e) 

From  the  earliest  period  of  our  judicial  history,  a  scrawl  has  been  considered 
as  a  seal.  It  is  not  necessary  that  it  should  be  adopted  by  the  obligor, 
by  a  declaration  in  the  body  of  the  bond  or  single  bill,  to  make  it  his 
seal.  It  is  sufficient,  if  the  scrawl  be  affixed  to  the  bond  or  bill,  at  the 
time  of  its  execution  or  delivery;  and  that  is  presumed,  (in  the  absence 
of  other  proof,)  from  the  fact  that  the  obligee  is  in  possession  of  an 
instrument,  with  a  scrawl  attached  to  it.  (/) 


instrument  with  the  proof  in  regard  to  its  execution,  informing  them  that 
they  are  to  receive  it  as  evidence,  if  they  believe  it  to  have  been  executed, 
otherwise  they  must  not  consider  it  as  evidence.  Haney  vs.  Marshall,  When 
the  preliminary  proof  is  clear  and  uncontradicted,  the  Court  will  decide  the 
question  of  admissibility,  but  if  doubtful  it  is  proper  to  submit  the  matter 
to  the  jury  and  let  them  decide  the  doubt,  when  such  doubt  depends  upon 
a  question  of  fact.  But  every  slight  degree  of  doubt  created  by  preliminary 
proof,  or  other  proof  in  the  cause  upon  which  the  question  of  admissibility 
may  depend,  will  not  require  the  Court  to  decline  deciding  the  question  and 
to  leave  the  doubt  to  be  settled  by  the  jury.  Funk  vs.  Kincaid.  When  the 
Court  is  in  doubt  as  to  the  competency  of  a  witness,  the  question  may  be 
referred  to  the  jury.    Spencer  vs.  Trajford, 

(d)  Affirmed  in  i2.  R,  Co.  vs.  Qlmn,  28  Md.  321.  See  Pritchard  vs.  Norton, 
106  U.  S.  124;  Harper  vs.  Hampton,  1  H.  &  J.  875,  note  (a),  877,  note  (6);  De 
Sobry  vs.  De  Laistre,  2  H.  •&  J.  167,  note. 

(e)  Approved  in  Bank  vs.  Donnally,  8  Peters,  378;  Le  Roy  vs.  Beard,  8 
Howard,  465;  Pritchard  vs.  Norton,  106  U.  S.  133. 

(/)  In  Jackson  vs.  Myers,  43  Md.  452,  where  it  was  held  that  the  printed 
representation  of  a  corporate  seal  on  the  promissory  note  of  a  Building 
Association,  negotiable  in  form,  did  not  change  such  note  into  a  specialty, 
the  Court  said:  "The  authorities  mainly  relied  on  by  the  appellees  in  support 
of  the  position  that  because  there  is  a  seal,  or  the  representation  of  a  se&l^ 
on  the  note,  therefore  the  note  must  be  a  specialty,  on  the  cases  of  Trasher 
vs.  Everhart:  Stabler  vs.  Cowman,  7  G.  &  J.  284,  and  Oist  vs.  Drakely^  2  GilK 
330.  The  first  two  of  these  cases  presented  no  question  as  to  what  consti- 
tuted, or  as  to  the  effect  of  printing  a  representation  of  a  corporate  seal  on 
an  instrument  executed  by  a  corporation:  but  were  cases  where  the  instru- 
ments involved  were  executed  by  individuals,  using  the  scrawl  at  the  end 
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Appeal  from  Frederick  County  Court.  On  the  18th  of  March, 
1828,  the  appellee,  Joseph  Everhart,  as  administrator  d,  h.  n.  with 
the  will  annexed,  of  Jacob  Waltman,  obtained  a  warrant  for  an  at- 
tachment, against  the  *  lands  and  tenements,  goods  and  chat-  ^os 
tete,  of  David  Shawen  and  George  W,  Shawen,  and  at  the  -••'^ 
time  of  filing  the  same,  exhibited  the  following  short  note :  '^  Action 
of  assnmpsit  in  Fi*ederick  County  Court.  The  plaintiff's  cause  of 
action  in  this  case,  arises  upon  a  joint  promissory  note,  bearing  date 
the  seventeenth  day  of  September,  in  the  year  1822,  whereby,  two 
years  after  date,  the  defendant  promised  to  pay  to  the  said  Jacob 
Waltman,  in  his  lifetime,  or  order,  the  just  and  full  sum  of  $372,  with 
interest  thereon  ft-om  the  date  hereof,  for  value  received ;  which  said 
sum,  with  the  interest  thereon  accrued,  is  still  unpaid  and  unsatis- 
fied, except  in  so  far  as  the  same  is  credited,  and  to  recover  the 
balance,  whereof  amounting  to  the  sum  of  $338.82,  this  suit  is 
broaght,"  &c.  Upon  the  return  of  the  attachment,  the  appellant, 
Archibald  Trasher,  appeared  as  garnishee,  and  pleaded  nan  assump- 
sit, and  that  the  property  levied  on  belonged  to  him,  and  not  to  the 
said  David  and  George  W.  Shawen.  Issues  were  taken  to  these 
pleas. 

1.  At  the  trial  the  plaintiff  offered  to  read  in  evidence  to  the  jury 
the  following  instrument  of  writing,  being  the  same  on  which  the 
present  proceeding  is  founded.  "  9  372.  Two  years  alter  date,  with 
interest  from  this  date,  we  promise  to  pay  to  Jacob  Waltman,  or 
order,  the  just  and  full  sum  of  three  hundred  and  seventy-two  dol- 
lars, for  value  of  him  received,  this  17th  day  of  September,  1822 ; 
David  Shawen,  (si.)  G^eorge  W.  Shawen,  (si.)''  The  admissibility  of 
which,  being  objected  to  by  the  defendant,  upon  the  ground  that  it 
was  a  single  bill,  and  not  the  foundation  of  an  action  of  assumpsit, 
the  plaintiff  then  offered  to  prove  to  the  jury,  by  a  competent  wit- 
ness, that  the  instrument  of  writing  in  question  was  executed  in 
Virginia  for  the  purpose  of  showing  that  by  the  laws  of  that  State 
the  said  instrument  is  a  promissory  note,  and  not  a  single  bill ;'  the 
defendant  thereupon  objected  that  the  said  evidence  was  not  proper 
for  the  jury,  but  should  be  directed  to  the  Court.  This  last  objection 
was  overruled,  and  the  evidence  submitted  to  the  jury ;  the  defen- 
dant excepted. 

•  After  having  proved  that  said  instrument  was  executed  j^qa 
in  Virginia,  and  it  having  been  admitted,  that  by  the  laws  of  '••^^ 
that  Stat«  it  would  there  be  considered  and  treated  as  a  promissory 
note;  the  defendant  objected,  that  in  Maryland  it  was  not  evidence 
in  an  action  of  assumpsit,  but  the  Court  overruled  the  objection,  and 

of  their  Dames  as  seals.  The  law  settled  by  those  cases  we  in  no  manner 
design  to  disturb.'^  See  Muth  vs.  Dolfield^  48  Md.  466,  to  the  same  effect. 
As  to  the  adoption  of  a  seal  bj  a  party  executing  an  instrument,  see  State 
vs.  Humbird,  54  Md.  327. 
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permitted  the  iDstrument  to  be  read  to  tbe  jury.  The  defendant  ex- 
cepted, and  the  verdict  and  judgment  being  against  him,  he  appealed 
to  this  Court. 

The  case  was  argued  before  Stephen,  Abcher,  and  Doesey, 
JJ. 

Palmer^  for  the  appellant,  contended,  in  this  case  three  questions 
are  presented  for  the  consideration  of  the  Court.  1.  In  this  State,  a 
scrawl,  or  a  mark  made  with  a  pen,  in  the  form  of  a  seal,  is  per  He<^  a 
seal,  and  that  it  is  not  necessary  to  be  expressed  in  the  body  of  the 
instrument,  that  it  was  the  intention  of  the  parties  to  give  it  the 
effect  of  a  seal.  This  question  depends  upon  a  uniform  practice  and 
usage  in  this  State,  sanctioned  by  our  Courts,  and  acquiesced  in  by 
all  classes  of  the  community,  from  the  earliest  history  of  the  State. 
It  has  always  been  considered  by  the  profession  in  Maryland,  that  a 
scrawl  with  a  pen  of  L.  S.  at  the  end  of  the  name,  is  a  seal,  and  to 
have  the  same  effect  as  wax.  It  has  become  the  common  law  of  the 
State,  and  to  disturb  a  practice  and  usage  so  uniform,  and  of  such 
long  duration,  would,  in  all  probability,  be  productive  of  great  mis- 
chief, by  affecting  titles,  and  destroying  vested  rights.  It  is  ad- 
mitted, that  a  scrawl  with  a  pen,  would  not,  in  England,  constitute 
a  seal,  and  would  not  be  noticed  as  such,  even  if  it  were  expressed 
in  the  body  of  the  instrument,  that  the  parties  intended  it  as  such. 
In  England,  ^^a  seal  is  wax,  with  an  impiession."  Coke^  3  Inst.  169; 
Perkins,  sec,  134 ;  2  Leon,  21,  Before  the  conquest,  the  English  did 
not  seal  with  wax,  but  they  usually  made  a  cross  of  gold  on  tbe 
parchment,  and  sometimes  an  impression  on  a  piece  of  lead.    Joe, 

AQiy  -^^^  -^^*  ^^^*  ^^  *^®  *'™®  ^^  Wm.  I,  the  •  king  and  the  no- 
'^•^  •  bility  used  seals  of  arms,  which  were  afterwards  followed  by 
the  gentry ;  and  in  the  reign  of  Edw.  Ill,  seals  with  devices,  became 
common  with  all  sort-s  of  persons.  2  Nelson^  207.  It  would  seem  to 
follow,  that  ^<wax  with  an  impression,"  was  not  used  anciently  iu 
England,  but  that  usage  and  custom,  of  later  years,  have  made  wax 
necessary  for  a  seal.  Wax,  in  England,  ispersey  a  seal,  and  requires 
no  expression  in  the  bod^^  of  the  instrument,  to  show  that  the  parties 
intended  it  as  such.  This  case  must  be  decided  either  according  to 
the  common  law  of  England,  or  the  usage,  or  common  law  of  this 
State.  If  the  former  is  to  govern,  the  scrawl  cannot  be  noticed  as  a 
seal,  nor  considered  as  such,  as  wax  is  necessary  to  constitute  a  seal; 
and  the  expression  in  the  body  of  the  instrument,  showing  the  inten- 
tion of  the  parties,  could  make  no  difference.  It  is  not  the  expres- 
sion in  the  body  of  the  instrument  that  constitutes  the  scrawl  a  seal, 
but  it  is  the  scrawl  itself,  being  substituted  for  wax,  by  usage  and 
practice  in  this  State.  The  decisions  of  our  sister  States  upon  a 
question  like  the  one  before  us,  can  have  no  influence  upon  the 
Court.  The  different  States  have  decided  the  question  according  to 
their  local  law  and  customs.    New  York  is  the  only  State,  it  is  be- 
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iieved,  that  has  adhered  to  the  common  law — wafer  or  wax  is  re- 
quired in  that  State.  Warren  vs.  Lynch^  5  Johns.  240.  In  Pennsyl- 
rania,  a  scrawl  with  a  pen  is  per  se,  a  seal,  and  requires  no  expres- 
sion in  the  body  of  the  instrament  to  shew  the  meaning  of  the  par- 
ties. Taylor  vs.  Olaser^  2  Serg.  &  Rawl.  504;  Long  vs.  Ramsay ,  1 
Serg.  dt  Raid.  72 ;  McDill  vs.  McIHlly  1  Dall.  63.  In  Virginia,  to 
constitate  a  scrawl  a  seal,  an  expression  in  the  body  of  the  instm- 
metkt  is  necessary,  to  shew  the  intention  of  the  parties.  Jones  vs. 
Temple  and  Logwood^  1  Wash.  Va.  42;  Blair  vs.  Blairgrovej  lb.  170; 
Austin^  EaPr  vs.  WhiUock^  Ex%  1  Mun.  487 ;  Anderson  vs.  Bullock 
et  al.  4  lb.  442.  In  New  Jersey,  a  written  scrawl  is  not  good  as  a 
seal,  except  upon  instrnments  for  the  payment  of  money.  1  HaU. 
169;  Sou.  449.  In  S.  Carolina,  wafer  or  wax  is  not  necessary  to 
make  a  seal,  bat  a  scrawl  with  a  pen,  including  L.  S.  in  the  hand- 
wrriting  of  the  obligor,  is  a  seal.  Ralph  dt  Co.  vs.  Qist^  4  McCord^ 
267 ;   U.  States  vs.  Coffin,  Bee,  140. 

2.  When  a  question  occurs  before  a  Court  of  law,  whether  certain 
etidence  be  competent  or  not,  the  determination  of  which  depends 
upon  certain  preliminary  facts,  those  facts  must  be  decided  by  the 
Court,  and  the  evidence  of  such  preliminary  facts  are  not  admissible 
and  proper  to  go  to  the  jury.  Claytor  vs.  Anthony,  6  Ran.  285; 
Jackson  vs.  Frier,  16  Johns.  193 ;  2  Philips^  Ev.  88. 

3.  An  action  of  assumpsit  cannot  be  sustained  in  this  State  upon 
a  sealed  note,  or  specialty,  executed  in  the  State  of  Virginia; 
although  an  action  of  assumpsit  would  be  the  proper  form  of  action 
in  that  State;  debt  is  the  proper  form  •  of  action  here.  The  ^qo 
law  of  the  place  where  a  contract  is  made,  or  to  be  performed,  '*«'«* 
is  to  govern  as  to  the  nature,  validity,  construction,  and  effect  of  such 
(contract :  but  the  remedy,  or  the  manner  of  enforcing  such  contract, 
is  to  be  governed  by  the  lex  fori.  The  rights  of  the  parties,  and  rem- 
edy, have  frequently  been  confounded,  and  the  profession  has  found 
great  difficulty  in  running  a  practical  line  between  cases  of  the  lex  lod 
contractus  and  the  lex  fori.  But  it  is  now  clearly  settled,  that  the 
form  of  the  action,  the  pleadings,  and  all  judicial  proceedings,  in 
relation  to  contracts,  are  to  be  govenied  by  the  lex  fori.  If  the 
remedy  was  to  be  governed  by  the  law  of  the  place  where  the  con- 
tract was  made,  it  would  be  difficult  for  counsel  to  know  what  form 
of  action  to  bring  upon  foreign  contracts ;  and,  in  truth,  they  could 
not  institute  suit  with  safety,  until  they  took  time  to  ascertain  the 
mode  of  judicial  proceeding,  of  the  State  or  country  where  the  con- 
tract in  question  was  made.  This  would  lead  to  endless  difficulty 
and  delay,  and  in  many  instances,  impede  the  creditor  from  a  speedy 
action,  to  the  loss  of  his  claim.  The  principles  contended  for  in  this 
case,  are  fully  sustained  by  the  highest  judicial  tribunals  in  this 
country  and  England.  Andrews  and  Jerome  vs.  Herriot,  4  Cowen, 
608 ;  Decouche  vs.  Savetier,  3  Johns.  Chan.  202 ;  Whitemore  vs.  Adams^ 
2  Cowen,  626;  De  Sobry  vs.  De  Laistre,  2  H.  dt  J.  228;  LHxon  vs. 
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Ramsay,  3  Cranch^  323;  Sieard  vs.  Whale,  11  Johns.  194;  PearsaUet 
al.  vs.  Dioight  et  ah  2  Jfa«s.  89;  Xash  vs.  Tupper,  1  Catfte,  402; 
Duplein  vs.  />e  Roven,  2  Vem.  540;  3  J^sp.  (no^,)  164.  The  dispute 
in  this  case  is,  whether  the  action  shall  be  debt  or  assumpsit  upon 
the  contract  in  question.  As  to  the  form  of  action,  the  Court  cannot 
look  beyond  the  contract  itself.  The  right  of  the  parties  and  the 
effect  of  the  recovery,  will  be  the  same  in  either  form  of  action. 
Andrews  vs.  Herrioty  4  Cow.  Rep.  510.  The  only  case  to  be  found, 
which  teaches  a  different  doctrine,  is  the  case  of  Meredith  vs.  Hins- 
^  dale,  2  CaMs  *Rep,  362,  which  was  much  shaken  by  the  deci- 
'•'*''  sion  of  Warren  vs.  Lynch,  5  Johns.  Rep.  237,  and  expressly 
overruled  by  the  ca^e  of  Andrews  vs.  Herriot)  Adams  vs.  Kerr,  1 
Bos.  it  Pull.  360 ;  Lodge  vs.  Phelps,  1  Johns.  Gases,  139 ;  2  CaMs  Cos. 
Error,  321 ;  Milne  vs.  Oraham,  1  Bam.  and  Cresw.  192.  The  cases 
which  have  been  decided  upon  this  subject,  are  decisive  of  the  ques- 
tion under  consideration ;  they  all  clearly  go  to  show  that  the  form 
of  the  action,  and  the  pleadings  in  the  cause,  must  be  governed  by 
the  lex  fori  and  not  the  lex  lod.  Tappan  vs.  Poor,  15  Mass.  419; 
Ruggles  vs.  Keeler,  3  Johns.  263;  Harper  vs.  Hampton,  1  H.dkJ.  453; 
lb.  612;  Graves  vs.  Graves,  2  Bibb  Rep  207;  LeRoy  vs.  Crownin- 
shield,  Mason,  151. 

W.  Schley,  for  the  appellee.  1.  The  evidence  of  what  was  the  law 
of  Virginia,  the  place  where  the  note  was  made,  was  properly  sub- 
mitted to  the  jury.  De  Sobry  vs.  De  Laistre,  2  H.  d  J.  229.  But  if 
the  evidence  on  that  subject  should  have  been  addressed  to  the  Court, 
the  allowing  it  to  go  to  the  jury  is  not  the  ground  for  the  reversal  of 
the  judgment.  Jackson  vs.  Frier,  16  Johns.  196.  If  the  evidence 
was  adequate  to  establish  the  fact,  the  party  is  not  prejudiced,  and 
has,  therefore,  no  right  to  complain.  It  was  proved,  or  admitted, 
O/t  1  ^^^^  according  to  *  the  laws  of  Virginia,  the  instrument  sued 
'^^  ^  on  was  a  promissory  note,  and  the  question  upon  this  exception 
is,  could  it  be  offered  in  evidence,  to  snpport  the  issue  on  the  part  of 
the  plaintiff.  2.  It  has  never  been  decided  in  Maryland,  that  a  mere 
scrawl,  affixed  to  the  signature,  per  se,  constituted  what  would  other- 
wise be  a  note,  a  bill  obligatory.  There  must  be  some  expression  in 
the  body  of  the  paper,  showing  that  the  party  adopts  it  as  his  seal. 
In  England,  there  must  be  an  impression  on  wax;  and  the  same  is 
the  law  in  all  the  States  north  of  New  Jersey.  4  Kenfs  Com.  444. 
The  early  practice  in  Maryland  was  in  conformity  with  the  common 
law  of  England ;  and  the  custom  of  adopting  the  scrawl  being  in 
derogation  of  that  common  law,  should  not  be  enlarged.  If  the 
mere  scrawl  makes  an  instrument  a  specialty,  then  a  party  who  holds 
a  note  barred  by  limitations,  or  wishing  to  exclude  inquiry  into  its 
consideration,  may  easily  effect  his  purpose,  by  affixing  one  to  the 
signature.  3.  But  in  this  case,  it  is  immaterial  what  the  rule  upon 
this  subject  may  be, — ^the  instrument,  by  the  lex  loci  contractus  is  a 
promissory  note ;  it  is  then  a  promissory  note  here,  and  the  remedy 
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4idopted|  for  the  recovery  of  such  a  claim,  in  our  Courts,  is  that, 
which  has  been  adopted  in  this  case.  Considering  this  a  note,  the 
lex  fori  prescribes  the  action  of  assumpsit,  tbr  the  enforcement  of  the 
obligation  which  it  creates.  If,  by  the  law  of  Virginia,  covenant 
was  the  proper  form  of  action  on  a  promissory  note,  would  it  be  con- 
tended that  if  a  suit  was  brought  in  Maryland,  on  a  note  made  in 
the  former  State,  that  that  form  of  action  should  be  pursued. 
Where  no  place  of  performance  is  specified  in  the  contract,  the  legal 
presumption  is^  it  was  intended  to  be  performed  at  the  place  where 
it  was  made*  De  Sobry  vs.  De  Laistre^  2  H.  &  J.  219.  Now,  as  in 
the  note  in  question,  no  place  of  performance  is  designated,  the 
parties  are  to  be  presumed  to  have  contemplated  its  performance  in 
Virginia.  It  was  there  made,  and  int0nded  to  be  treated,  as  a 
simple  contract.  The  obligation  of  such  a  contract  was  designed  to 
be  created,  and  none  other.  Its  consideration,  according  o^io 
*  to  the  views  of  the  parties,  was  to  be  open  to  examination ;  ^^"^ 
and  yet  it  is  contended,  that  by  resorting  to  the  Courts  of  a  different 
jorisdiction,  you  exalt  this  simple  contract,  into  a  specialty,  and 
thereby  esclude  any  such  inquiry.  On  this  point,  he  cited  De  Wolf 
vs.  Johnson^  10  Wheat  J67;  Hurrisan  vs.  Sterry^  5  Granchy  298; 
CamfrangMe  vs.  BumeUj  1  WmH.  C.  C,  340 ;  Willing  and  Francis  vs. 
Gansequa^  1  Peters^  C.  C.  301 ;  Andrews  vs.  HerrioU.  4  Cowen^  511, 
{note;)  Meredith  vs.  Hinsdale^  2  CaineSy  362. 

Abcheb,  J.,  delivered  the  opinion  of  the  Court.  This  was  an 
attachment  issued  at  the  suit  of  the  plaintiff,  to  affect  the  goods  of 
the  detendant,  for  the  purpose  of  satisfying  a  debt,  alleged  to  be  due 
from  the  defendant  to  the  plaintiff.  The  short  note,  which  accom- 
panied the  capidutj  stated  the  cause  of  action  to  be  a  joint  ])romissory 
note  of  the  defendants,  given  to  the  testator  of  the  plaintiff.  The 
substance  of  the  short  note  is  referred  to,  becanse,  according  to  our 
practice,  it  is  substituted  in  this  kind  of  proceeding  for  the  declara- 
tion, and  because  the  questions  in  this  cause,  grow  out  of  the  form 
which  the  short  note  has  assumed.  The  garnishee  appeared,  and 
pleaded  non  assumpsitj  and  property  in  himself  to  the  goods  attached, 
and  issues  having  been  joined,  and  the  Court  having  refused  per- 
mission to  the  plaintiff  to  read  in  evidence  the  cause  of  action,  upon 
the  ground  that  the  same  was  a  specialty,  and  not  a  promissory  note, 
he  then  offered  in  evidence  to  the  jury,  that  the  cause  of  action  was 
executed  in  Virginia,  for  the  purpose  of  showing,  that  by  the  laws  of 
that  State,  it  was  a  promissory  note,  and  not  a  single  bill.  It  is 
contended,  that  in  the  admission  of  this  evidence  to  the  jury,  the 
Court  committed  an  error,  and  that  it  was  evidence  for  the  Court, 
and  not  for  the  jury.  It  is,  in  general,  true,  that  foreign  laws  are 
facts  which  are  to  be  found  by  the  jury;  but  this  general  rule  is  not 
applicable  to  a  case,  in  which  the  foreign  laws  are  introduced  for  the 
purpose  of  enabling  the  Court  to  determine  whether  a  written  in- 
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OAQ  s^'^"^^'^^  ^s  evidence.  In  snch  case,  •  the  evidence  always 
'***•'  goes  in  the  first  instance  to  the  Court,  which,  if  the  evidence 
be  clear  and  uncontradicted,  may,  and  ought  to  decide  what  the 
foreign  law  is,  and  according  to  its  deteitnination  on  that  subject, 
admit  or  reject  the  instrument  of  writing  as  evidence  to  the  jury. 
It  is  offered  to  the  Court  to  determine  a  question  of  law — ^the  admis- 
sibility or  inadmissibility  of  certain  evidence  to  the  jury.  It  is  true, 
if  what  the  foreign  law  is,  be  a  matter  of  doubt,  the  Court  may 
decline  deciding  it,  and  may  inform  the  jury,  that  if  they  believe  the 
foreign  law,  attempted  to  be  proved,  exists,  as  alleged,  then  they 
ought  to  receive  the  instrument  in  evidence :  on  the  contrary,  if  they 
should  believe  that  such  is  not  the  foreign  law,  they  should  reject 
the  instrument  as  evidence.  We  collect  from  the  bill  of  exceptions, 
that  the  object  of  the  plaintiff  in  introducing  this  evidence  of  the 
laws  of  Virginia,  was  to  let  the  instrument  of  writing,  which  was 
the  cause  of  action,  in,  as  evidence  to  the  jury.  He  could  have  had 
no  other  object.  This  being  the  case,  it  was  evidence  for  the  Court, 
and  not  the  jury,  unless  the  Court  had  thought  proper,  in  case  of 
doubt  about  the  evidence,  to  have  ultimately  submitted  it  to  the 
jury :  and  that  is  like  a  case  of  very  common  occurrence  in  trials  at 
nisi  prius^  where  a  deed  is  produced,  and  evidence  of  its  execution  is 
adduced,  in  order  to  let  it  go  to  the  jury ;  such  evidence  is  always 
addressed  to  the  Court,  and  they  determine  its  admissibility  upon 
such  evidence,  unless  in  cases  where  the  evidence  of  its  execution  is 
doubtful,  in  which  case  the  Court  will  let  the  deed  go  to  the  jury 
with  the  evidence  offered  of  its  execution,  informing  them  that  they 
are  to  receive  it  in  evidence,  if  they  shall  believe  it  to  have  been 
executed,  but  if  they  should  believe  it  was  not  executed,  they  must 
reject  it ;  or,  in  other  words,  not  consider  it  as  evidence  in  the  cause. 
And  in  all  cases  of  the  like  character,  the  evidence  is  for  the  Court 
in  the  first  instance ;  the  object  being  to  ascertain  whether  certain 
testimony  offered  is,  in  point  of  law,  competent  and  proper  for  the 
consideration  of  the  jury.    But  it  may  be  asked  upon  another  g^und, 

^  -  •  whethfer  the  Court  were  right  in  permitting  the  evidence  of 
'•^^  the  law  of  Virginia  upon  this  subject,  to  go  the  jury,  as  the 
history  of  the  cause  shows  it  was  offered  to  let  in  the  instrument  of 
writing  as  evidence.  Was  it  material  to  the  determination  of  that 
question?  This  question  must  be  answered  by  the  decision  of 
another;  whether  the  foreign  law,  or  the  domestic  law,  should,  in 
this  proceeding,  regulate  and  fix  the  character  of  the  instrument. 
This  subject  will  be  reviewed  and  examined,  in  the  consideration  of 
the  second  bill  of  exceptions. 

In  the  second  bill  of  exceptions,  the  Court  permitted  the  plaintiff 
to  read  in  evidence  to  the  jury,  the  cause  of  action,  having  first 
proved  its  execution,  it  being  admitted  that  it  was,  by  the  laws  of 
Virginia,  where  it  was  executed,  a  promissory  note.  The  plaintiff's 
counsel  in  support  of  the  opinion  of  the  Court,  as  expressed  in  this 
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bill  of  exceptions,  endeavors  to  sustain  his  case,  by  the  maintenance 
of  one  or  the  other  of  the  following  propositions. 

Ist.  That  the  evidence  was  admissible,  because  being  executed  in 
Virginia,  it  was  a  promissory  note  there ;  and  that  the  law  will  so 
treat  it  here. 

2d.  That  if  wrong  in  this,  it  is  by  the  laws  of  this  State  a  prom- 
issory note,  and  ought  to  have  been  received  to  sustain  the  issue. 

As  to  the  first  proposition,  its  truth  depends  on  this ;  whether  the 
lex  loci  eofUractfiSj  or  the  lex  fori,  is  to  govern  ?    It  is  a  universal 
principle,  governing  the  judicial  tribunals  of  all  civilized  nations,  (for 
the  truth  of  which  no  authority  need  be  cited,)  that  the  lex  loci  con- 
Waetas  controls  the  nature,  construction,  and  validity  of  the  contract. 
Courts  will  always  look  to  the  lex  lod,  to  give  construction  to  an  in- 
stmment,  and  will  impart  to  it  validity,  according  to  those  laws, 
nnless  it  would  be  dangerous,  against  public  policy,  or  of  immoral 
tendency  to  enforce  it  here.    They  will  also  look  to  those  laws,  to 
ascertain  the  nature  and  true  character  of  the  contract,  that  efficacy 
may  be  given  to  its  obligations  between  the  parties,  but  they  never 
look  to  the  lex  •  lod  to  determine  the  remedy  which  should  be      ^  _ 
used,  and  the  process  issued  to  eniorce  its  obligations :  these  "^^^ 
are  always  determined  by  the  lex  fori.    The  law  demands  that  a  dis- 
crimination should  be  made  between  the  rights  and  the  remedy.    In 
the  ascertainment  of  the  former,  the  lex  loci  becomes  the  rule ;  the 
latter  is  controlled  by  the  lex  fori.    It  must  be  always  immaterial  to 
the  creditor,  in  what  manner  his  claim  is  enforced,  whether  as  a 
simple  contract,  or  as  a  specialty,  so  that  his  essential  rights  are 
protected  in  the  one  form  of  action,  as  well  as  in  the  other.    As  in 
the  present  case,  in  what  manner  are  the  rights  created,  and  obliga- 
tions incurred,  affected  by  treating  the  instrument  as  a  single  bill ; 
although,  according  to  the  law  of  the  place,  it  is  a  promissory  note  ? 
In  an  action  of  debt,  its  obligations  are  held  equally  sacred,  and  in 
the  same  manner  enforced,  as  if  the  action  had  been  assumpsit.    If 
there  were  no  other  reason  for  the  rejection  of  the  doctrine  contended 
for,  it  might  be  sufficient  to  say,  that  it  would  be  a  great  inconve- 
nience to  fashion  the  remedy  according  to  the  character  of  the  con- 
tract impressed  upon  it,  in  the  country  where  it  is  made,  or  to  l>e 
performed.      Inquiries  would,  in  all  cai^es,  have  to  be  instituted, 
before  a  suit  could  be  commenced,  into  foreign  laws,  to  determine 
the  nature  of  the  remedy  to  be  pursued,  which,  in  many  cases  where 
evidence  wa«9  not  at  hand,  might  be  attended  with  great  delay  and 
difficulty,  and  consequent  loss  of  the  debt.   These  views  are  opi)osed  by 
the  case  of  Meredith  vs.  Hinsdale,  2  Caine,  362,  in  which  the  Court 
adjudged,  that  an  instrument  being  a  specialty  by  the  laws  of  Penn- 
sylvania, although  it  was  not  such  by  the  laws  of  New  York,  yet  that 
it  ought  to  be  received  as  a  sealed  instrument,  and  that  an  action  of 
debt  would  lie  upon  it.    But  this  determination  has  been  expressly 
overruled  in  Andrews  and  Jerome  vs.  HerrioU,  4  Cowen,  608,  in  which 


164  TEASHEK  vs.  BVEEHABT.— 3  G.  &  J. 

the  Ooart  says,  that  Meredith  vs.  Hinsdale,  was  decided  without  at- 
teDtion  to  the  distinction,  that  the  lex  loci  contractus  governs  only  as 
to  the  constrnction  of  the  contract,  and  has  nothing  to  do  with  the 
^  remedy,  which  •  is  controlled  by  the  lex  fori.  The  dispute  is 
'^^^  merely  upon  the  remedy ;  that  is  to  say,  whether  the  action 
«haH  be  covenant,  or  assumpsit,  ui)on  a  given  contract  between 
two  pei*son.s  within  the  jurisdiction  of  the  Court.  The  substance  and 
^ifect  of  the  recovery,  is  the  same  in  either  form,  and  they  say,  they 
cannot  sanction  the  case  of  Meredith  vs.  Hinsd^ile,  without  overturn- 
ing the  entire  class  of  cases  which  distinguishes  between  the  lex  loci 
and  lex  fori.  According  to  these  views,  the  character  of  the  instm- 
ment  must  be  regulated  by  a  reference  to  our  domestic  law.  Bat 
<M)nceding  that  the  first  proposition  cannot  be  sustained,  it  is  eon- 
tended  that  the  instrument  of  writing  is  not  a  specialty,  but  a 
promissory  note,  by  the  laws  of  this  State,  and  that  the  Court  there- 
fore correctly  permitted  it  tq  be  given  in  evidence,  under  the  issue 
of  non  a,s8umpsit. 

From  the  earliest  period  of  our  judicial  history,  a  scrawl  has  been 
isonsidered  as  a  seal,  and  it  would  be  too  late  at  this  day,  and  would 
be  attended  with  consequences  too  serious,  to  permit  it  to  be  ques- 
tioned. It  is  not  necessary,  as  has  been  argued,  that  the  scrawl 
must  be  adoi)ted  by  the  obligor,  by  a  declaration  in  the  body  of  the 
bond,  or  single  bill,  to  make  it  his  seal.  It  is  sufficient  if  the  scrawl 
be  aflQxed  to  the  bond,  or  bill,  at  the  time  of  its  execution  and  de- 
livery. For,  if  he  execute  and  deliver  it  with  the  scrawl  attached, 
it  being  considered  here  as  equivalent  to  the  wax  or  wafer,  it  is  as 
much  his  seal,  as  if  he  had  declared  it  to  be  so  in  the  body  of  the 
instrument.  The  fact  of  the  clause  of  attestation  not  ap])earing  in 
the  usual  form  of  ^^  signed,  sealed  and  delivered,"  can,  in  reason, 
make  no  difference :  for  the  question  always  is,  is  this  the  seal  of 
the  obligor  ?  and  if  he  has  delivered  it,  with  the  scrawl  attached, 
it  is  his  seal,  and  must  be  so  considered :  for  whether  an  instrument 
be  a  specialty,  must  always  be  determined  by  the  fact,  whether  the 
party  affixed  a  seal ;  not  upon  the  assertion  of  the  obligor,  in  the 
body  of  the  instrument,  or  by  the  form  of  the  attestation.  In  this 
<^ase,  the  execution  of  the  bill  is  admitted,  and  the  plaintiff'  has  pos- 

-  ^  session  of  it  which  is  •  evidence  of  delivery ;  and  there  is  noth- 
'•^  ■  ing  to  show  that  the  scrawl  was  not  attached,  when  it  was 
executed  and  delivered,  and  the  presumption  alwa^'s  would  be,  that 
the  seal  was  aflfixed  to  the  instrument  on  its  delivery,  in  the  absence 
of  evidence  to  the  contrary.  Judgment  reversed. 
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Belt,  ase  of  Boswell  et  aL  vs.  Wobthington  et  ah — Decem- 
ber, 1831. 

Where  a  replevin  had  been  stmok  off  upon  the  motion  of  the  plaintiff,  and 
an  action  upon  the  replevin  bond  had  been  instituted,  the  defendants, 
(the  plaintiff  in  replevin  and  his  securities)  suffered  judgment  to  go  by 
default;  they  were,  notwithstanding,  permitted,  upon  the  execution  of 
a  writ  of  inquiry,  to  assess  the  plaintiff  ^s  damages,  to  show  they  had 
title  to  the  articles  replevied,  in  mitigation  of  damages,  (a) 

The  object  of  the  law  in  prescribing  that  a  replevin  bond  should  be  entered 
into  by  a  plaintiff  before  he  should  have  the  writ,  was  only  to  indem- 
nify the  defendant.  The  action  upon  that  bond  being  sui  generis^  ought 
to  be  so  moulded  as  best  to  subserve  the  principles  of  justice,  having  a 
regard  to  the  rights  decided  in  the  replevin,  and  the  nature  and  char- 
acter of  the  bond.  (6) 

Appeal,  from  PriDce  Gteorge's  County  Court.  This  was  an  action 
of  debt«  commenced  the  25th  November,  1828,  by  the  appellant, 
Edward  W.  Belt,  Bgainst  tho>  appellees,  on  a  replevin  bond,  dated 
July  16th,  1828.  To  the  plea  of  general  performance,  the  plaintiff 
replied :  that  the  defendants,  on  the  day  of  the  execntion  of  the  bond, 
prosecuted  and  sned  forth,  oat  of  the  Coanty  Court,  the  writ  of 
replevin,  to  an  elisor  of  the  county  (appointed  in  that  behalf)  directed, 
commanding  him  to  replevy  and  deliver  to  the  defendant,  thirty  thous- 
and pounds  of  tobacco,  which  the  said  Edward  W.  Belt,  of  the  county 
aforesaid,  sheriff,  had  taken,  and  unjustly  detained,  &<;.  That  the 
said  elisor^  as  by  the  writ  commanded,  did  replevy,  and  deliver  to 
the  defendants,  the  said  tobacco ;  and  that  at  the  return  term  of 
the  same,  the  parties  appeared,  when  the  attorney  of  the  ^^^ 
*  defendants,  then  and  there  dismissed,  discontinued,  and  '^^^ 
atmck  off  their  writ  and  suit  aforesaid;  and  so  the  plaintiff  says, 
that  the  defendants  have  not  well  and  faithfully  performed  the  con- 
dition of  the  said  bond,  &c.  The  defendants  suffered  a  judgment  to 
go  against  them  by  default  to  this  replication ;  and  upon  the  execu- 
tion of  a  writ  of  inquiry  at  bar,  to  a^ess  the  ])lHintifl''s  damages,  a 
record  of  the  proceedings  in  the  replevin  suit  referred  to  in  the  repli- 
cation, was  read  in  evidence  by  the  plaintiff,  showing  that  the  same 
was  stricken  off  upon  the  motion  of  the  defendants'  attorney.    The 


(a)  Cited  in  Chreen  vs.  Hamilton^  16  Md.  380.  In  an  action  on  a  replevin 
bond,  the  judgment  in  the  replevin  suit  in  which  said  bond  was  given,  does 
not  conclude  the  obligors  in  the  bond  from  proving  by  the  proceedings  in 
the  cause,  or  aliuride,  the  character  of  the  possessory  right,  upon  which  the 
plaintiff  in  the  action  on  the  bond  recovered  in  the  replevin  suit.  Mason  vs. 
Sumner,  22  Md.  312.  See  Rev.  Code,  Art.  64,  sec.  126;  Walter  vs.  Warfidd, 
2  Gill,  216;  Sddner  vs.  SmUh,  40  Md.  602. 

(6)  Approved  in  Olenn  vs.  Fowler,  8  G.  &  J.  348;  Maeon  vs.  Sumner,  22  Md. 
819;  Seldner  vs.  Smith,  40  Md.  614. 
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plaintiff  also,  by  consent  of  parties,  read  to  tbe  jury  the  schedule 
and  appraisement,  returned  by  the  elisor,  who  executed  the  repleviD, 
as  evidence  of  the  quantity  and  value  of  the  tobacco  replevied.  The 
defendants  then  offered  to  prove,  in  mitigation  of  damages,  that  at 
tbe  time  of  the  issuing  out  of  the  said  writ  of  replevin,  they  had  a 
good  title  to  the  tobacco.  The  plaintiff  objected  to  the  competency 
of  this  evidence,  upon  the  ground — 1st.  that  the  effect  of  admitting 
it,  would  be  to  try  the  question  of  title,  in  a  collateral  manner;  and, 
2d,  that  the  defendants  having  permitted  a  judgment  to  go  against 
them  by  default,  in  the  present  action,  were  thereby  conclnde<l,  l>om 
going  into  such  an  enquiry.  But  the  Court  [Stephen,  G.  J.  and  Kbt, 
A.  J.]  overruled  the  objections,  and  permitted  the  evidence  to  go  to 
the  jury.  The  plaintiff' excepted,  and  the  verdict  being  but  for  nom- 
inal damages,  he  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Abgheb, 
and  DoBSEY,  JJ. 

Alexander^  for  appellant. 
^m-m  *  JoAn«on,  for  the  appellees.  Tbe  question  to  be  discussed 
'^^'-  is,  is  a  plaintiff  in  replevin,  who  fails  to  prosecute  his  suit  with 
effect,  liable  for  the  whole  amount  of  the  property  in  controversy  t 
The  object  of  the  replevin  bond  is  to  put  the  defendant  in  the  situa- 
tion he  would  have  stood  in,  if  no  suit  had  been  brought,  or  in  other 
words,  to  indemnify  him  against  the  consequences  of  the  suit.  Sap- 
pose  there  had  been  a  retorno  hahendo  awarded  the  defendant  in 
replevin,  and  the  plaintiff  had  subsequently  non-prassed  his  action; 
will  it  be  pretended,  that  in  an  action  on  the  replevin  bond,  the 
defendant  in  the  last  action  could  not  give  in  evidence  thane  facts, 
for  the  purpose  of  protecting  himself  against  a  judgment  for  the  full 
value  of  the  property?  the  only  effect  of  suffering  a  default,  in  an 
action  on  the  bond,  is  to  admit,  that  plaintiff  had  a  right  to  sue 
upon  it :  it  admits  the  right  of  possession  in  the  property  replevied, 
to  have  been  in  the  present  plaintiff,  and  no  more.  Suppose  the 
owner  of  a  slave  hires  him  to  a  third  person  for  a  certain  period,  and 
within  the  period  replevies  him,  and  afterwards  non-suits  his  action; 
will  it  be  said,  that  in  an  action  on  the  replevin  lK)nd  by  the  hirer,  the 
owner  could  not  prove  title,  to  prevent  a  recovery  against  him  for 
the  full  value  of  the  slave;  if  he  could  not,  then  the  replevin  bond, 
instead  of  being  a  mere  indemnity,  would  place  the  hirer  in  a  better 
condition  than  if  no  suit  had  been  brought;  he  would  recover  the 
fnll  value  of  the  negro,  when  he  had  but  a  temporary  right  to  his 
services.  The  effect  of  a  judgment  by  confession,  or  nil  dicit,  in  an 
action  upon  a  bond  with  a  collateral  condition,  is  not  to  entitle  the 
party  to  the  amount  of  the  penalty,  but  only  to  the  damages 
ZoZ  •  actually  sustained ;  and  any  evidence  showing  or  limiting  the 
extent  of  the  damages,  is  proper  for  the  jury.    The  proof  in  this 
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case,  was  not  to  defeat  the  action,  but  simply  to  mitigate  the  dam- 
ages.   He  referred  to6  H.  dk  J.  469. 

AsoHEB,  J.  delivered  the  opinion  of  the  Gourt.    The  judgment 
by  default  in  the  replevin  bond  against  the  defendant,  only  admits, 
that  he  did  not  prosecute  his  writ  of  replevin  with  eii'ect;  and  it  is 
iDcuoibent  on  the  plaintiff  in  the  action,  to  show  the  damage  which 
he  has  sustained  by  the  faihire  to  prosecute.    For  this  purpose,  h^ 
has  offered   in  evidence,  the    proceedings   in    replevin,  in   which 
the  bond  was  taken,  by  which  it  appears  that  the  replevin  was 
executed,  and  the  goods  delivered  to  the  defendants,  and  that  in- 
stead of  prosecuting  the  writ  with  effect,  the  suit  was,  by  their 
order,  stricken  off*.    Upon  the  execution  of  the  writ  of  inquiry,  the 
plaintiffs  sought  to  recover  the  value  of  the  goods,  which,  from  the 
proceedings,  appear  to  have  been  delivered  to  the  defendants,  and 
not  returned;   and  in  mitigation  of  the  damages,  the  defendants 
offered  evidence  to  show  title  in  them,  to  the  goods,  at  the  time 
of  the  replevin  sued  out.     Its  admissibility  has  been  questioned, 
which  forms  the  subject  for  our  consideration.    If  the  judgment  of 
non-suit,  which  followed,  or  ought  to  have  followed,  the  order  to 
strike  off  the  suit  in  replevin,  had  been  conclusive  of  the  rights  of 
the  parties  to  the  property  in  controversy,  the  evidence  would  have 
been  clearly  inadmissible.    But  we  apprehend,  that  no  right  has 
been  settled  between  the  parties  to  the  suit,  ^hich  should  induce 
the  rejection  of  the  evidence.    The  right  to  have  the  return  of  the 
goods,  is  the  only  consequence  of  the  judgment.    The  title  to  the 
goods  is  in  no  manner  settled  by  it,  and  the  defendant  could  not, 
therefore,  be  estopped  by  the  proceedings,  from  an  effort  to  mitigate 
the  damages,  by  setting  up  a  title  to  the  goods.    The  object  of  the 
law  in  prescribing  that  a  replevin  bond  shall  be  entered  into  by  a 
plaintiff',  before  he  should  have  *  the  benefit  of  the  writ,  was  ^sq 
only  to  give  indemnity  to  the  defendant.    If,  in  truth,  he  had   '^^^ 
no  right  to  the  property,  at  the  time  of  the  institution  of  the  suit, 
the  rejection  of  the  evidence,  by  putting  it  in  his  power,  to  recover 
the  value  of  the  goods,  would  enable  him  to  overreach  a  just  measure 
of  indemnity,  and  inflict  upon  the  plaintiff  a  penalty  which  the  law 
never  contemplated.     No  argument  can  be  deduced  against  the 
admissibility  of  this  evidence,  from  the  principles  applicable  to  re- 
coveries on  appeal  bonds,  taken  from  actions  on  money  contracts, 
where  the  judgments,  by  default,  are  as  conclusive  as  upon  verdicts ; 
because,  in  the  proceedings  in  the  replevin  suit,  which  gave  rise 
to  this  replevin  bond,  nothing  has  been  done  which  is  at  all  con- 
clusive upon  the  parties,  with  regard  to  title;  and  the  action  of 
replevin,  being  an  action  sui  generis^  the  recovery  on  the  replevin 
bond,  ought  to  be  moulded  in  such  a  manner  as  will  best  subserve 
the  principles  of  justice.    Whether  such  evidence  would  have  been 
admissible,  had  the  pleadings  in  the  action  of  reple\in  assumed 
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other  forms,  it  is  not  proper  now  to  determine.  We  may  be  per- 
mitted, however,  to  say,  that  the  question  must  always  be  regulated 
by  a  reference  to  the  rights  decided  in  the  action,  and  the  nature 
and  character  of  the  bond.  Judgment  affirmed. 


Yates  and  McIntyre  vs.  O'Neale  and  Smith.— December,  1831. 

The  Act  of  1821,  ch.  282,  was  not  designed  to  prevent  the  mere  sale  of  lottery 
tickets,  or  to  impose  upon  the  seller  the  necessity  of  obtaining  a  license 
therefor.  Its  prohibitions  only  extend  to  the  opening,  setting  up,,  exer- 
cising, or  keeping  any  office  or  other  place,  for.  selling  lottery  tickets,  or 
registering  the  numbers,  or  publishing  the  setting  up.  &c.  without  hav- 
ing first  obtained  a  license  for  that  purpose. 

A  contract  between  A.  and  B.  by  which  the  latter  agreed  to  become  the  agent 
of  the  former,  for  the  sale  of  lottery  tickets,  account  for,  and  remit  a 

^m^^    *  certain  part  of  the  sales  of  tickets,  return  unsold  tickets,  and  , 

'^^^  bear  the  expenses  of  the  agency,  is  not  void  under  the  Act  of  1831. 
There  is  nothing  in  such  a  contract,  upon  any  principle  of  oonstmction 
applicable  to  penal  statutes,  that  could  warrant  a  jury  in  inferring  that 
the  agent  had  agreed  to  open  an  office,  &c.  of  the  character  described  in 
the  Act;  and  the  Court  will  not  presume  that  A.  intended  to  violate  that 
law,  by  having  an  office  kept  without  a  license. 

Appeal,  from  Frederick  County  Court.  This  was  an  action  of 
assnmpsit,  institnted  by  the  present  appellants,  against  the  appel- 
lees, on  the  3l8t  of  Jnly,  1826,  upon  the  following  written  contracts : 
^  Know  all  men  by  these  presents,  that  we,  H.  6.  O'Neale  and  Jonas 
Smith,  are  held  and  firmly  bound  unto  John  B.  Yates  and  Archibald 
McIntyre,  in  the  penal  snm  of  91,000,  to  be  paid  to  the  said  Yates 
and  McIntyre,  or  either  of  them,  or  their  certain  attorney,  heirs,  exe- 
cntors,  administrators  or  assigns,  to  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  &c.  Witness  our  hands 
and  seals,  this  24th  day  of  June,  1824.  Whereas,  the  above  bonnden  * 
H.  6.  O'Neale  has  undertaken,  as  agent  for  the  above  named  Yates 
and  McIntyre,  to  vend  lottery  tickets,  for  which  he  is  to  receive  a 
certain  allowance,  as  agreed  npon  between  them  and  the  said  above 
bounden  H.  G.  O'Neale;  and  has  also  agreed  to  make  dne  returns  of 
such  money  as  he  shall  receive  for  said  tickets,  and  sell  them  at  such 
prices  as  he  may  from  time  to  time  be  directed  by  them,  or  their 
agent  residing  in  Baltimore :  now  therefore,  the  condition  of  the 
above  obligation  is  such,  that  if  the  above  named  H.  G.  O'Neale  shall 
well  and  faithfully  perform  his  duty,  as  agent  aforesaid,  pursuant  to 
the  instructions  he  shall  from  time  to  time  receive,  and  duly  return  all 
the  money  which  he  shall  receive  for  lottery  tickets,  or  shares,  as 
soon  as  received  by  him,  then  this  obligation  to  be  void,  or  else  to  re- 
main in  full  force.    II.  G.  O'Neale,  Jonas  Smith." 

<'  Memorandum  of  agreement  between  H.  G.  O'Neale  and  John  B. 
Yates,  and  Archibald  McIntyre,  by  S.  Scribner,  their  agent,  made 
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this  24th  of  Jane,  1824.  The  said  H.  6. 0'Neale  agrees  to  sell  lot- 
tery tickets  tor  said  Yates  and  •  Mclntyre,  for  cash  only,  and  ^^^m 
return  to  their  agent  in  Baltimore  all  such  money,  as  he  shall,  '^^^ 
from  time  to  time  receive  for  them,  by  mail,  anless  otherwise  di- 
rected. And  he  also  agrees  to  return  to  the  office  in  Baltimore,  by 
mail,  if  not  otherwise  directed,  all  such  tickets  as  shall  remain  unsold 
at  such  time  previous  to  the  drawing,  as  he  shall  be  directed  by  the 
Baid  Yates  and  Mclntyre,  or  their  agent  residing  in  Baltimore.  And 
the  said  Yates  and  Mclntyre  agree  to  allow  the  said  H.  6.  O'Neale, 
for  all  the  tickets  he  shall  so  sell  and  remit,  the  money  for  one-half 
the  advance  price  for  which  they  shall  sell,  over  and  above  the  scheme 
price  of  the  tickets;  the  business  of  the  agency,  and  the  expenses 
thereof,  to  be  borne  by  the  said  H.  G.  O'Neale,  except  the  postage, 
which  is  to  be  charged  equally  to  both  the  parties.  H.  G.  O'Neale.  S. 
Scribner,  ^ent  for  Yates  and  Mclntyre." 

It  was  admitted  that  the  defendant,  H.  G.  O'Neale,  as  agent  of 
the  plaintiffs,  after  the  execution  of  the  said  instrument  of  writing,, 
received  from  the  plaintiffs  sundry  lottery  tickets,  and  shares  of  lot- 
tery tickets,  in  a  certain  lottery  thereafter  to  be  drawn,  and  which 
lottery  was  authorized  by  an  Act  of  Assembly  of  this  State,  and 
that  be  vended  and  disposed  of  said  tickets,  as  such  agent,  in  the 
Town  of  Middletown,  in  Frederick  County,  and  received  from  the 
vendees  respectively,  the  prices  thereof;  and  that  on  the  23d  of  Sep- 
tember, in  the  year  1825,  he  was  in  ^arrears  in  the  sum  of  9398.25,  for 
money  by  him  previously  received,  for  tickets  by  him  previously  sold, 
as  such  agent,  and  for  which  he  had  not  returned  the  money  to  the 
plaintiffs,  or  their  agent,  or  in  any  way  paid,  or  accounted  for  the 
same.  The  plaintiffs  also  proved,  by  a  competent  witness,  that  after- 
wards, and  after  the  determination  of  such  agency,  the  defendants 
acknowledged  that  the  said  sum  was  in  arrear  as  aforesaid,  and 
promised  to  pay  the  same  within  two  weeks  thereafter,  and  that  the 
same  money  and  every  part  thereof,  is  yet  unpaid.  The  plaintiffs 
here  rested  their  case.  The  defendants  then  prayed  the  Court  to  in- 
stmct  the  jury,  that  the  plaintiffs  are  not  entitled  to  recover  in 
•this  cause  from  the  evidence  offered ;  because  the  contract  ^^^ 
on  which  the  suit  is  brought,  is  void,  by  virtue  of  an  Act  '^^^ 
of  Assembly  of  this  State,  passed  at  December  Session,  1821,  ch. 
232,  which  instruction  the  Court  [Shriveb,  and  Th.  Buchanan,  A. 
J.]  gave.    The  defendant  excepted. 

2.  The  plaintiffs  then,  upon  the  facts  stated  in  the  aforegoing  bill 
of  exception,  prayed  the  Court  to  instruct  the  jury,  that  if  they  shall 
believe  from  the  evidence  in  the  case,  that  H.  G.  O'^eale,  as  such 
agent,  was  in  arrear  to  the  plaintiffs,  in  the  sum  of  $398.25,  and  that 
afterwards  the  defendants  acknowledged  the  said  sum  to  be  due  ta 
the  plaintiffs,  and  promised  to  pay  the  same  to  the  plaintiffs  within 
two  weeks  thereafter,  and  that  they  have  failed  to  do  so,  and  that 
the  same  is  yet  due;  then  the  plaintiffs  are  entitled  to  a  verdict  for 
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sacli  sam  as  the  said  sain  of  $398.25,  with  interest  from  the  day  of 
the  impetration  of  the  writ  in  this  cause,  shall  amount  to.  Which 
instruction  the  Court  refused  to  give,  and  the  verdict  and  judgment 
being  for  the  defendants,  the  plaintiffs  appealed  to  this  Court. 

Wm.  Schleyj  for  appellant,  cited  1  Com,  on  ConU  31 ;  BulL  N,  P. 
146 ;  1  Bos,  and  Pull.  296 ;  2  Stark.  Ev.  120. 

Palmef^y  for  the  appellant,  cited  Aubert  vs.  Maze,  2  Boa,  and  Puli 
374,  375 ;  Collins  vs.  Blantern,  2  Wilson,  351 ;  Bensley  vs.  Bignold^  1 
«>^ft  ^"  ^***^  *  Low,  121.  Where  a  contract  is  prohibited  by 
'^^^  statute,  under  a  penalty,  it  is  void,  though  not  in  terms  de- 
clared to  be  so.  2  Carth.  252;  1  Com,  138;  1  Bos,  and  PtiZ.  264; 
Coleman  vs.  Wathen,  5  Term,  245;  Steers  vs.  Lashley,  6  Ih.  61;  King 
vs.  Handy,  Ih.  286  ;  Buck  vs.  Buck,  1  Camp,  547. 

Wm,  Schley,  in  reply,  insisted  that  this  case  differed  irom  those 
cited  on  the  other  side.  They  respect  the  doing  of  some  prohibited 
act,  or  some  forbidden  pursuit ;  and  for  which  no  license  could  be  had. 
No  license  could  be  had  which  would  qualify  a  person  to  commit  mur- 
der, or  to  engage  in  smuggling,  or  to  sell  impure  or  unwholesome 
liquors,  or  to  utter  counterfeit  coin,  or  to  do  any  thing  else,  which  is 
malum  in  se,  or  even  malum  prohibitum.  He  cited  Johnson  vs.  Bud- 
son^  11  Hast,  180,  as  illustrating  the  distinction. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  The  only  ques- 
tion which  this  Court  are  called  on  to  determine,  is,  did  the  County 
Court  err  in  granting  the  defendant's  prayer  in  the  first  bill  of  excep- 
tions f  and  to  our  minds  it  is  obvious  that  they  did.  The  agreements 
between  O'Neale  and  Yates  and  Mclntyre,  are  simply  an  engagement 
on  the  part  of  the  former,  to  sell  lottery  tickets,  as  the  agent  of  the 
latter.  The  Act  of  1821,  ch.  232,  does  not  forbid  this;  nor  were  any 
of  its  provisions  designed  to  prevent  the  mere  sale  of  lottery  tickets, 
or  to  impose  upon  the  seller  the  necessity  of  obtaining  a  license 
therefor.  The  only  prohibition  therein  contained,  is  to  the  opening, 
setting  up,  exercising  or  keeping,  any  office  or  other  place  for  selling 
tickets,  or  registering  the  numbers,  or  by  writing,  printing,  or  other- 
wise to  publish  the  setting  up,  opening  or  using  any  such  office  or 
offices,  or  other  place,  without  having  first  obtained  a  license  for  that 
purpose.  There  is  nothing  in  the  agreements,  upon  any  principle  of 
construction  applicable  to  penal  statutes,  which  could  warrant  a  jury, 
much  less  the  Court,  in  inferring  that  O'Neale  had  •  engaged 
'i^^  to  open  an  office,  &c.  of  the  character  described  by  this  Act  of 
Assembly ;  and  the  testimony  is  equally  silent  as  to  his  obligations 
or  acts  under  those  agreements.  But  even  suppose  that  these  con- 
tracts bound  O'Neale  to  keep  an  office,  &c.  is  it  a  fair  legal  presump- 
tion to  be  drawn  by  the  Court,  that  Yates  and  Mclntyre  intended  a 
violation  of  the  law,  and  the  keeping  of  such  office  without  license  ! 
There  is  nothing  in  the  nature  or  terms  of  the  agreements  themselves, 
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or  in  the  testimony  contained  in  the  bill  of  exceptions,  which  oonld 
justify  such  a  conclusion.  Dissenting  therefore  from  the  opinion  de- 
livered by  the  County  Court  in  the  first  bill  of  exceptions,  we  reverse 
their  judgment.  Judgment  reversed^  and  procedendo  awarded. 


Gaitheb  and  Wabfield  vs.  Welch's  Estate. — ^December,  1831. 

Absolute  judgments  at  law  obtained  by  a  creditor  of  a  deceased  against  his 
executor  or  administrator,  amount  to  an  admission  of  assets,  and  can- 
not be  resisted  on  the  ground  of  a  deficiency  of  assets;  but  as  between 
a  creditor  and  the  heir-at-law,  in  a  proceeding  to  subject  the  real  estate 
to  the  payment  of  his  debt,  such  a  judo^ment  is  not  conclusive,  but  the 
creditor  may  show  a  deficiency  of  assets,  (a) 

An  administrator,  who  has  confessed  judgment,  and  thus  admitted  assets, 
being  a  creditor  himself,  may,  as  against  the  heirs  of  his  intestate,  for 
the  purpose  of  subjecting  the  real  estate  to  his  claim,  show  that  in  fact 
the  assets  are  not  sufficient  to  pay  all  the  creditors.  (6) 

A  judgment  against  an  executor  or  administrator,  does  not  furnish  any  evi- 
dence of  the  original  debt,  against  the  heir-at-law,  in  a  proceeding  to 
sell  the  recJ  estate  for  the  payment  of  debts,  on  the  ground  of  a  defi- 
ciency of  assets,  (c) 

Where  the  proceeds  of  a  deceased  ^s  real  estate  are  in  the  Court  of  Chancery, 
and  a  creditor  wishes  to  subject  that  fund  to  the  payment  of  his  debt, 
upon  the  ground  of  a  deficiency  of  assets,  he  is  not  called  upon,  in  the 
first  instance,  to  exhibit  full  proof  of  his  claim.  That  may  .be  done 
under  the  order  nisi  on  the  heirs-at-law.  (d) 

(a)  In  Botder  vs.  Beall,  7  G.  &  J.  397,  the  Court  said:  ''This  case  we  think 
bears  a  strong  analogy  to  that  of  Oaither  vs.  Welch^  where  under  our  Act 
of  Assembly,  making  the  real  estate  of  the  debtor  answerable  for  his  debts 
in  case  of  his  not  having  personal  estate  sufficient  for  their  payment,  it  was 
held,  that  a  creditor  who  had  obtained  an  absolute  judgment  against  the 
executor,  might,  notwithstanding  such  judgment,  in  seeking  a  sale  of  the 
realty,  offer  evidence  to  show  that  in  point  of  fact  the  personal  estate  was 
insolvent, — that  assets  had  not  come  to  the  hands  of  the  executor,  where- 
with it  was  his  duty  to  have  paid  the  creditor's  claim.  ^'  See  Rev.  Code,  Art. 
<S6,  sec.  1 ;  Art.  64,  sec.  9. 

(&)  Cf.  Collinaon  vs.  Owens ^  6  G.  &  J.  4. 

(c)  Cited  in  Tabler  vs.  Ccutle,  22  Md.  102,  and  McDowell  vs.  Goldsmith,  24 
Md.  230.  The  heir  has  the  same  uncontrolled  discretion  in  resisting  the 
payment  of  claims  against  the  realty,  that  the  executor  or  administrator  has 
in  regard  to  the  personalty,  and  the  same  right  belongs  to  the  devisee  in 
this  respect  as  to  the  heir.    Bowen  vs.  Oent,  54  Md.  570. 

(d)  Cited  in  Cfrifflth  vs.  Parks,  32  Md.  5,  and  Thomas  vs.  Farmers  Bank,  46 
Md.  56.  In  ChHfflth  vs.  Parks,  the  Court  said :  ''In  cases  where  a  deceased 
debtor's  real  estate  has  been  decreed  to  be  sold  for  the  payment  of  a  mort- 
gage debt,  or  for  partition  among  heirs,  any  creditor  of  the  deceased,  if  his 
personal  estate  has  been  exhausted,  will  be  allowed  to  come  in  by  petition, 
and^  upon  proof  under  an  order  nisi,  have  his  claim  paid  out  of  the  whole 
or  the  surplus  of  the  proceeds  of  the  realty  so  far  as  they  will  go;  the  sur- 
plus, after  the  payment  of  the  mortgage  or  other  prior  lien,  being  considered 

11  3  a.  &  J. 
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Appeajl.  from  the  Conrt  of  Chancery.  On  the  6th  of  November^ 
1829,  the  appellants,  William  Gaither  and  Joshua  Warfield,  filed 
their  petition  in  Chancery,  stating  among  other  things,  that  previ> 
^g^g^  ously  thereto,  to  •  wit,  in  July,  1826,  a  decree  had  passed  for 
'•"^  the  sale  of  the  renl  estate  of  Nicholas  Welch,  deceased,  for  the 
payment  of  a  debt  due  from  him  to  one  George  Ellicott.  That  a 
sale  was  a(!Cordingly  made,  reported  to,  and  ratified  by  the  Chan- 
cellor, and  such  other  proceedings  were  had,  that  the  auditor  of  the 
Court  stated  an  account,  whereby  the  balance  of  the  proceeds  of  said 
real  estate,  after  satisfying  the  complainant's  claim,  was  distributed 
among  the  heirs-at-law  of  said  deceased — which  account  was  duly 
ratified  and  confirmed  by  the  Chancellor.  That  said  Welch,  at  the 
time  of  his  death,  was  indebted  to  the  petitioner,  Gaither,  in  a  large 
sum  of  money,  for  which,  after  his  death,  he  recovered  judgments 
against  the  other  petitioner,  Warfield,  and  Eachel  Welch,  his  admin- 
istrators,, as  will  appear  by  short  copies  thereof,  exhibited  by  the 
petitioners  in  a  former  petition  11  ed  in  the  same  cause,  on  the  25th 
of  August  last.  And  they  also  say,  that  judgments  for  the  same 
claims  were  recovered  against  the  petitioner,  Warfield,  as  security  for 
the  said  Welch.  They  charge — that  although  the  judgments  recov- 
ered as  aforesaid  against  the  administrators  of  the  said  Welch, 
appear  to  be  absolute  judgments,  yet  in  fact  the  personal  estate  of 
the  deceased,  in  the  hands  of  his  administrators,  at  the  time  of  their 
rendition,  was,  and  is  insufficient  to  pay  his  debts,  as  will  appear  by 
certain  exhibits  filed  with  the  former  petition.  The  petitioner.  War- 
field,  alleges,  that  said  judgments  were  rendered  improvidently,  and* 
in  ignorance  of  their  legal  effect,  and  that  he  supposed  they  would 
only  bind  a  fair  proportion  of  the  assets  in  his  hands,  under  which 
impression  he  has  accordingly,  regularly,  and  equally  distributed  the 
assets  amongst  the  creditors.  He  also  alleges,  that  he  is  individually 
a  large  creditor  of  the  deceased ;  and  they  pray,  that  the  surplus  of 
the  aforesaid  real  estate,  distributed  as  above  mentioned,  among  the 
heirs-at-law  of  the  deceased,  may  be  applied  to  the  payment  of  their 
claims,  and  al^  other  unsatisfied  claims  against  said  estate,  which 
may  be  properly  proved,  in  equal  proportions. 

^  *  The  judgments  in  favor  of  Gaither,  against  the  administra- 
**"*  tors  of  Welch,  and  Warfield  as  his  security,  exhibited  with 
the  first  petition,  amount  to  a  sum  considerably  exceeding  the  balance 
in  the  hands  of  the  administrators,  as  appears  by  copies  of  their 
accounts  settled  with  the  Orphans'  Court,  likewise  exhibited  with 
the  original  petition.  The  claims  due  Warfield,  filed  with  the  present 
petition,  are  less  than  that  balance. 


as  a  residvum  of  the  real  assets  applicable  to  the  payment  of  debts.  This  was 
the  course  of  practice  pursued  by  the  late  Chancellor  Bland,  as  may  be  seen 
by  reference  to  the  case  of  Fenwick  vs.  Laughlin^  1  Bl.  471 ,  and  which  prac- 
tice was  approved  and  commended  by  the  Court  of  Apjieals  in  the  case  of 
Gaither  VB.  Wdch,^' 
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Bland,  C.  on  the  9th  November,  1829,  passed  the  following  order : 
The  petition  of  William  Gaither,  and  Joshua  Warfield,  for  them- 
selves, and  in  behalf  of  other  creditors  of  Nicholas  Welch,  deceased, 
filed  in  this  cause  on  the  6th  inst.  having  been  submitted  withont 
notes  or  argument,  the  proceedings  were  read  and  considered.    The 
petitioners,  Gaither  and  Warfield,  presented  their  claims  by  a  peti- 
tion filed  on  the  25th  August  last,  which  was  disposed  of  by  the  order 
of  the  26th  of  the  same  month,  and  feeling  satisfied  with  the  correct- 
ness of  that  order,  it  will  be  only  necessary  now  to  say,  why  I  deem 
the  new  matter  with  which  the  claim  is  connected  in  this  petition,  to 
be  altogether  unavailable.    The  petitioner,  Warfield,  states  that  the 
judgments  were  rendered  improvidently,  and  from  ignorance  on  his 
part,  of  their  legal  effect  and  operation.    If  ignorance  of  law  to  this 
extent,  were  to  be  considered  as  a  snfBcient  foundation  for  a  Court 
of  equity  to  interpose,  there  are  few  judgments  of  a  Court  of  com- 
mon law,  which  a  Court  of  Chancery  might  not  be  called  upon  to 
revise  and  reform.    But  this  Court,  can  in  no  case,  revise  or  reform 
a  judgment  of  a  Court  of  common  law  in  any  respect  whatever.    And 
there  are  no  such  special  circumstances  of  fraud,  surprise  or  mistake, 
set  forth  in  this  petition,  as  can  give  this  Court  jurisdiction  to  grant 
reUef  against  those,  who  as  heirs,  creditors,  or  parties,  may  have  a 
right  to  avail  themselves  of  the  efi'ect  and  operation  of  the  absolute 
judgments  obtained  against  the  petitioner,  Warfield,  as  the  adminis- 
trator of  the  late  Nicholas  Welch :  *  and  therefore,  Upon  this   o|>o 
ground,  and  for  the  reasons  given  in  the  order  of  the  26th    "^^^ 
August  last,  the  claim  must  be  again  rejected. 

But  the  petitioner,  Warfield,  states,  that  he  is  himself  a  creditor 
of  his  intestate.  If  so,  it  is  perfectly  well  settled,  that  he  might  have 
at  once  retained  and  applied,  of  the  assets  which  came  to  his  hands, 
so  much  as  was  suflBcient  to  satisfy  his  own  claim ;  and  having  this 
well  known  legal  right,  it  must  be  presumed,  that  he  did  so  retain  to 
that  amount;  because  the  absolute  judgment  rendered  against  him, 
was  a  tacit  and  conclusive  admission,  that  he  had  assets  sufficient  to 
satisfy  that,  as  well  as  his  own  claim;  which  could  only  be  satisfied, 
by  i-etainer  in  whole,  or  in  due  proportion  with  those  of  others,  for 
which  suits  might  be  brought.  And  since  he  made  no  defence  on 
the  ground  of  an  insufficiency  of  assets  to  satisf}'  his  own  claim,  as 
well  as  that  for  which  the  suits  were  brought,  these  absolute  judgments 
must  be  considered  as  alike  conclusive  evidence  of  a  sufficiency  of 
assets  to  satisfy  both  of  them. — Ordered,  that  the  petition  be  dis- 
missed with  costs. 
From  this  order  the  petitioner  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Abgheb,  and 

DOBSEY,  J  J. 

'Alexander,  for  the  appellants,  contended.    1.  That  the  matters 
stated  in  the  petition,  if  proved,  would  entitle  the  petitioners  to  the 
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relief  prayed  against  the  payments  recovered  by  Gaitber  against  the 
administrators  of  Welch.  2  Vernon,  146.  2.  That  the  ])etitioner, 
Warfield,  was  entitled  to  relief,  in  respect  of  his  particular  claim ; 
the  judgments  above  mentioned  not  concluding  the  said  petitioner 
as  to  the  sufficiency  of  personal  assets,  to  satisfy  his  own  claim. 
No  counsel  appeared  for  the  appellee. 

BucHANiiN,  C.  J.  delivered  the  opinion  of  the  Court.  The  petition 
of  the  appellants  appears  to  have  been  dismissed  by  the  Chancellor, 
^  on  the  ground  that  the  judgments  •  at  law  obtained  by  Wil- 
'•^•'  Ham  Gaitber,  against  the  administrator  of  Nicholas  Welsh, 
were  conclusive  evidence  of  a  sufficiency  of  personal  assets  in  the 
hands  of  the  administrator,  to  satisfy  both  their  claims ;  and  there- 
fore precluded  their  proceedings  against  the  real  estate  of  the  de- 
ceased, which  could  not  be  subjected  to  the  payment  of  their  claims, 
except  upon  an  insufficiency  of  personal  assets,  which,  by  reason  of 
those  judgments,  they  were  not  permitted  to  show.  As  between 
Gaitber  and  the  administrator,  the  judgments  being  absolute,  do 
certainly  amount  to  an  admission  of  assets,  and  the  enforcement  of 
them  could  not  be  resisted  on  the  ground  of  a  deficiency  of  assets. 
But,  as  between  a  creditor  and  the  heirs-at-law,  in  a  proceeding  to 
subject  the  real  estate  to  the  payment  of  his  debt,  a  judgment, 
though  absolute,  against  an  executor  or  administrator  of  the  ances- 
tor, does  not,  we' think,  so  stand  in  his  way^  but  that  the  creditor 
may  be  let  in,  to  show  a  deficiency  of  personal  assets ;  and  if  in  this 
case,  Gaitber  had  shewn  himself  to  be  a  creditor,  he  would,  on  proof 
of  a  deficiency  of  personal  assets,  have  been  entitled  to  come  in 
among  other  creditors,  for  a  just  proportion  of  the  surplus  proceeds 
of  the  real  estate  of  Nicholas  Welch,  remaining  after  satisfying  the 
lien  which  the  land  had  been  sold,  under  a  former  decree  of  the  Chan- 
cellor. The  judgments  alone  against  the  administrator  of  Nicholas 
Welch,  exhibited  in  the  petition,  would  not,  it  is  true,  have  furnished 
any  such  evidences  of  debt,  as  against  the  heirs-at-law,  as  to  entitle 
him  to  payment  out  of  the  surplus  proceeds  of  the  real  estate,  even 
if  he  had  been  permitted  to  prove  a  deficiency  of  assets ;  and  at  the 
time  of  the  rejection  of  the  petition,  he  had  offered  no  other  evidence 
of  his  claim.  But  the  fund  proceeded  against,  being  already  in 
Court,  under  a  sale  before  made,  it  was  not  indispensably  necessary 
that  full  proof  of  his  claim  should  have  been  exhibited  with  the  peti- 
tion ;  but  if  the  petition  bad  not  been  dismissed  on  another  ground, 
that  proof  might  have  come  in,  in  the  further  progress  of  the  pro- 
ceedings, under  an  order  nisi  on  the  heirs-at-law,  on  the  principle  of 
the  •  rule  that  appears  to  have  been  adopted  by  the  Chancellor 
^^^  in  the  case  of  Fenwick  and  Bird  vs.  Loughlin  and  HawkinSj  in 
the  Court  of  Chancery,  and  which  we  think  a  convenient  rule. 
With  respect  to  Joshua  Warfield,  the  other  petitioner,  there  is  no 
objection  to  the  character  of  the  evidence  exhibited  with  the  peti- 
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tion,  in  support  of  his  claim.  Bat  he  is  himself  the  administrator  of 
Nicholas  Welch^  and  by  his  own  showing,  by  his  several  accounts  as 
settled  in  the  Orphans'  Court,  there  appears  to  be  in  his  hands, 
assets  to  a  much  larger  amount  than  sufficient  to  satisfy  his  debt ; 
and  if  there  are  no  other  subsisting,  unsatisfied  claims  against  the 
estate,  or  not  to  an  amount  exceeding,  together  with  his,  the  amount 
of  the  personal  assets  remaining  in  his  hands,  there  is  no  pretence 
for  his  going  against  the  real  estate.  But  if  there  is  in  fact,  a  defi- 
ciency of  personal  assets,  to  meet  the  subsisting  claims  against  the 
estate,  notwithstanding  the  judgments  obtained  by  Gaither,  the  other 
petitioner,  are  conclusive  against  him,  as  between  Gaither  and  him- 
self; yet  we  think  they  have  not  the  effect  to  preclude  him  from 
shewing  such  deficiency,  in  order  to  let  in  his  claim  against  the  pro- 
ceeds of  the  real  estate.  It  is  our  opinion,  therefore,  that  the 
petition  ought  not  to  have  been  dismissed  but  that  the  petitioners 
should  have  been  permitted  to  show  a  deficiency  of  personal  assets, 
by  the  admissions  of  the  heirs-at-law,  or  as  they  could,  if  such 
was  the  fact,  and  an  opportunity  offered  them  of  establishing  their 
respective  claims.  Decree  reversed. 
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December,  1831. 

• 

S.  gave  his  note,  payable  50  days  after  the  drawing  of  a  lottery  should  be 
completed,  '4ncash,  or  prize  tickets  in  said  lottery,'' and  secured  the 
same  by  a  mortgage.  The  mortgagee,  two  years  after  the  drawing, 
assigned  the  mortgage.  ThA  tickets  in  the  lottery  certified  that  the 
holder  thereof  would  ^'be  entitled  to  such  prize  as  may  be  drawn  to  its 
number,  if  demanded  within  12  months  after  the  completion  of  the 
drawing,  subject  to  a  deduction  of  15  per  cent,  payable  60  days  after 
conclusion."  Upon  a  bill  filed  some  years  after  the  assignment,  to  sell 
the  mortgaged  premises  for  payment  of  a  balance  due  upon  the  note,  it 
was  held^  that  prize  tickets  which  had  not  been  presented  to  the  managers 
of  the  lottery  for  payment,  within  the  Id  months,  could  not  be  set-off 
against  the  complainant's  claim. 

The  prize  tickets  stipulated  to  be  received  in  payment  of  the  note,  were  in- 
tended to  be  available  tickets,  upon  which  the  holders  would  be  entitled 
to  demand  and  receive,  the  prizes  drawn  to  their  respective  numbers. 
They  were  those  on  which  the  prizes  had  been  demanded  within  12 
months  from  the  completion  of  the  drawing,  or  on  which  the  holder 
was  entitled  to  demand  the  prizes,  12  months  not  having  elapsed  from 
the  time  of  the  drawing. 

Equity  will  relieve  against  penalties  and  forfeitures,  where  the  matter  lies 
in  compensation,  whether  the  condition  on  which  they  depend,  be  pre- 
cedent or  subsequent.  But  notwithstanding  it  will  in  many  oases  inter- 
pose to  prevent  the  divesting  an  estate,  it  will  not  relieve  against  the 
non-performance  of  a  condition  precedent  to  the  vesting  of  an  estate, 
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by  giving  an  estate  that  never  vested,  and  that  by  reason  of  the  non- 
performance of  a  condition  precedent,  will  not  vest  in  law.  (a) 

Appeal  from  the  Court  of  Chancery.  The  present  bill  waa  filed 
by  the  appellants,  the  President  and  Directors  of  the  City  Bank  of 
Baltimore,  James  Sterrett  and  others,  against  the  appellee,  on  the 
16th  day  of  October,  1827 :  it  stated  that  James  Sterrett,  with  one 
Eli  Sirokius,  and  John  P.  Usher,  parties  complainants,  carrying  on 
business  under  the  firm  of  Simkins  and  Usher,  and  Gk)vert  Haskins, 
contracted  with  the  managers  of  the  Washington  Monument  Lottery, 
3d  class,  for  the  purchase  of  the  scheme :  that  the  appellees,  James 
Smith  and  W.  H.  Clendenin,  being  indebted  to  the  said  James 
Sterrett,  as  the  treasurer  of  the  contractors,  in  the  sum  of  $13,365, 
upon  a  promissory  note,  dated  July  26th,  1817,  given  for  tickets  pur- 

^  chased  by  •  Smith,  in  said  lottery,  and  payable  fifty  days  after 
'•^^  the  completion  of  the  drawing  thereof,  conveyed  to  .Sterrett 
by  way  of  mortgage,  to  secure  the  payment  of  the  note,  a  certain 
house  and  lot  in  the  City  of  Baltimore,  by  deed,  bearing  date  the 
28th  of  July,  in  the  year  aforesaid,  with  a  provision,  that  the  same 
should  be  void,  if  Smith  should  pay  to  Sterrett  the  sum  of  money  io 
the  note  expressed,  according  to  the  terms  thereof,  either  in  cash,  or 
prize  tickets  in  said  lottery,  as  by  a  copy  of  the  deed  exhibited  with 
the  bill,  will  appear.  The  bill  then  states,  that  the  drawing  of  the 
lottery  was  completed  on  the  12th  of  December,  1817,  and  that  Smith 
made  various  payments,  in  cash,  or  prize  tickets,  on  account  of  the 
note,  and  that  on  the  18th  of  April,  1820,  there  remained  a  balance 
due  thereon,  for  principal  and  interest,  of  about  93,000;  that  Sterrett, 
by  deed  dated  on  the  18th  of  April,  1820,  assigned  the  mortgage  for 
a  valuable  consideration,  to  the  City  Bank  of  Baltimore ;  but  that 
Smith,  the  mortgagor,  refused  to  pay  the  same,  or  any  part  of  the 
money  due  thereon,  to  the  said  City  Bank.  Prayer,  that  the  mort- 
gaged property  be  sold  to  pay  the  debt,  and  for  general  relief. 

The  answer  of  Smith  admitted  the  execution  of  the  note  and  mort- 
gage, as  stated  in  the  bill,  but  denied  that  the  debt  therein  men- 
tioned was  due  to  Sterrett  in  his  own  rights  but  as  trustee  for  the 
persons  who  contracted  for  the  purchase  of  the  scheme  of  the  lottery 
mentioned  in  the  bill,  and  charged  that  defendant  purchased  of  the 
tickets  of  said  lottery,  to  the  amount  of  the  note  referred  to,  and  that 
the  mortgage  was  given  to  secure  the  same,  and  for  no  other  pur- 
pose :  that  he  has  made  many  payments,  and  is  also  entitled  to  con- 
siderable credits  for  lottery  prizes,  which  have  not  yet  been  allowed 
him,  and  that  when  every  thing  to  which  he  is  entitled  shall  be 
credited,  nothing  will  be  due  upon  the  aforesaid  note :  that  Eli  Sim- 
kins,  one  of  the  contractors,  is  largely  indebted  to  defendant,  and  he 
is  informed,  and  believes  that  the  contractors  made  heav^'  profits  by 


(a)  Cited  in  Davis  vb,  Gray^  16  Wallace,  231,  and  EarlevB,  Dawes,  3  Md. 
Gh.  283. 
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the  parchase  and  sale  of  said  lottery,  and  he  insists  that  he  has  a 
right  to  set-oflf  the  proportion  •  of  the  same,  to  which  said  Sim-  „^,y 
kins  may  be  entitled,  against  the  amount  due  on  his  said  note :  '^^  ' 
that  Sterrett,  the  treasurer  of  the  contractors,  has  never  settled  with 
them  for  their  proportion  of  the  profits  of  the  lottery,  but  that  he 
has  converted  the  same  to  his  own  use,  and  that  the  assignment  by 
him  to  the  bank  of  this  defendant's  note  and  mortgage,  was  without 
their  knowledge  or  approbation,  and  wholly  unauthorized  and  void. 

The  note  referred  to  in  the  bill  and  answer,  is  in  these  words : 
^*  Baltimore,  26th  July,  1817.  ($13,365.)  Fifty  days  after  the  draw- 
ing of  the  Washington  Monument  Lottery,  third  class,  is  completed, 
we,  the  subscribers,  jointly  and  severally,  promise  to  pay  to  James 
Sterrett,  or  order,  in  cash  or  prize  tickets  in  said  lottery,  the  sum  of 
thirteen  thousand  three  hundred  and  sixty-five  dollars,  for  value  re- 
'Ceived." 

The  assignment  by  Sterrett  to  the  bank,  dated  April  18th,  1820, 
recites,  among  other  things,  ^^  that,  whereas  there  now  remains  due 
on  said  mortgage,  the  sum  of  $3,000,  or  thereabouts,  inclusive  oi*  in- 
terest ;  and  whereas,  in  part  satisfaction  and  discharge  of  a  debt  due 
from  the  said  Sterrett  to  the  said  bank,  the  said  Sterrett  hath  pro- 
posed and  agreed  to  execute  these  presents.  Now  this  indenture 
witnesseth,  that  for  and  in  consideration  of  the  above  recited  prem- 
ises, and  of  the  sum  of  five  dollars,  lawful  money  paid,  the  said 
Sterrett,  &c.'' 

A  commission  issued,  under  which  depositions  were  taken  and  re- 
turned. 

John  S.  Oittings,  examined  on  the  part  of  complainants,  proved, 
that  there  were  sundry  endorsements  on  the  note  of  Smith  and  Glen- 
denin,  all  of  which,  down  to  the  6th  of  April,  were  in  the  hand- 
writing of  Sterrett,  when  a  balance  of  $3,254.80,  was  struck;  that 
the  subsequent  endorsements  down  to  the  balance  of  $2,847.60,  are 
in  deponent's  hand-writing,  he  having  been  a  clerk  in  the  City  Bank 
for  three  years,  and  that  the  final  balance  of  $2,747.60  is  in  the  hand- 
writing of  said  Sterrett.  Defendant  frequently  acknowledged  g^g^^ 
•  to  deponent  to  owe  the  balance  appearing  due  at  diflFerent  '*^® 
periods,  and  when  called  upon  promised  payment. 

Grovert  Haskins,  on  the  part  of  the  defendant,  proved,  that  he  was 
interested  in  the  purchase  of  the  lottery  referred  to  in  the  bill  and 
answer,  and  that  from  information  received  from  Sterrett,  he  believes 
it  resulted  profitably,  though  he  has  not  received  his  proportion,  nor 
settled  with  Sterrett  for  the  same,  notwithstanding  frequent  applica- 
tions to  him  for  that  purpose.  Sterrett  was  a  joint  contractor  and 
treasurer  for  the  purchasers ;  the  witness  also  stated,  that  the  note, 
which  the  mortgage  from  defendant  to  Sterrett  was  given  to  secure, 
was  given  for  a  number  of  tickets  which  defendant  purchased  from 
Sterrett,  as  the  treasurer  of  the  contractors,  and  that  he,  the  defend- 
ant, never  authorized  Sterrett  to  assign  said  note  and  mortgage. 
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It  wa6  proved  on  the  part  of  defendant,  that  Sterrett,  Simkinsand 
Hafikins,  parchased  the  scheme  of  the  lottery  from  the  managers^ 
and  that  they  paid  the  purchase  money ;  that  they  gave  bond  to  the 
managers  for  the  payment  of  the  prizes,  which  the  witness  (who  was 
treasurer  for  the  managers)  supposes  they  paid,  as  the  managers  had 
been  called  on  for  none. 

John  B.  Morris,  on  the  part  of  complainants,  proved,  that  in  the 
latter  part  of  the  year  1820,  the  defendant  called  at  the  City  Bank  of 
Baltimore,  and  was  there  for  some  time  in  conversation  with  depo- 
neut ;  that  defendant  at  that  time  observed  he  would  give  a  note, 
provided  the  bank  would  cancel  the  mortgage ;  and  that  in  a  subse- 
quent conversation,  defendant  received  the  proposition  to  give  a 
note,  provided  the  mortgage  was  cancelled,  which  deponent  said 
could  be  of  no  use,  as  the  bank  after  obtaining  judgment  on  the 
note,  could  give  indulgence;  that  it  was  not  until  the  latter  part  of 
the  year  1820,  that  the  bank  were  apprised  that  pretensions  to  an 
interest  in  said  note,  were  set  up  by  any  one,  and  that  the  note  had 
been  assigned  to  the  bank  twelve  months  prior  to  his  conversation 
with  defendant.  It  was  further  proved  by  a  witness  who  was  present 
9  AO  ^^  ^^^  examination  *  of  John  B.  Morris,  that  at  that  time,  de- 
'^^^  fendant  remarked  he  had  offered  Morris  an  endorsed  note,  for 
the  note  which  the  bank  held  secured  by  the  mortgage ;  that  Morris 
replied,  that  he  might  have  done  so,  but  it  had  escaped  his  recollec- 
tion. It  was  proved  that  the  drawing  was  completed  on  the  12th 
December,  1817.  The  following  is  a  copy  of  one  of  the  prize  tickets, 
produced  by  Smith,  as  a  set-off: 

^^  Washington  Monument  Lottery,  third  class.  The  holder  of  this 
ticket  will  be  entitled  to  such  prize  as  may  be  drawn  to  its  number, 
if  demanded  within  twelve  months  after  completion  of  the  drawings 
subject  to  a  deduction  of  fifteen  per  cent,  payable  fifty  days  after 
conclusion.    Baltimore,  June,  1816.    F.  Lucas,  Jr.  Mr.    Ko.  22,431." 

In  conformity  with  an  order  of  the  Chancellor,  the  auditor  stated 
an  account  between  the  parties. 

No.  1,  stated  agreeably  to  the  complainants'  instructions,  showed 
a  balance  due  them  for  principal  and  interest  on  the  12th  June,  1818, 
of  12,444.69.  In  this  account  the  defendant  is  charged  with  the 
amount  of  his  note,  and  credited  for  payments  in  cash  and  prize 
tickets,  claimed  within  twelve  months  after  the  completion  of  the 
drawing,  as  limited  on  the  face  of  them,  and  for  a  pair  of  oxen,  &c 

No.  2.  An  account  stated  in  conformity  with  the  defendant's  views, 
credits  him  for  all  the  prizes,  as  well  for  those  demanded  since,  as 
those  demanded  before  the  expiration  of  twelve  months  after  the 
drawing  of  the  lottery,  and  shows  that  he  had  over-paid  the  princi- 
pal of  the  note  by  $14.80,  though  a  small  balance  of  interest  remained 
due.  Many' of  the  prizes  credited  in  account  No.  1,  as  having  been 
demanded  within  the  twelve  months,  were  for  small  sums,  whilst 
some  of  those  which  were  reiected  on  that  account,  because  not  pre> 
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sented  in  time,  but  credited  in  acconDt  No.  2,  are  for  $100,  and  some 
$500 ;  they  were  exhibited  to  the  auditor  on  the  30th  of  July  and  20th 
October,  1825.  To  the  allowance  of  these  prizes  the  complainants  ex- 
cepted. 

Bland,  C.  at  September  Teim,  1830,  confirmed  account  No.  2, 
and  decreed  that  defendant  pay  to  the  complainants,  *■  or  bring  n,^^ 
into  Court,  to  be  paid  them,  the  amount  therein  stated  to  be  '^  ■  ^ 
dae ;  and  that  each  of  the  parties  pay  their  or  his  respective  costs. 

From  this  decree  the  complainants  appealed  to  the  Court  of  Ap- 
peals. 

The  cause  came  on  to  be  argued  before  BucHiiNiLN,  C.  J.,  Abcheb 
and  DOBSEY,  JJ. 

John  L  Donaldson,  for  the  appellant,  contended,  1.  The  prize 
tickets,  where  the  prizes  were  not  demanded  within  the  twelve 
months,  could  not  be  set-off  against  the  original  parties  to  the  con- 
tract :  he  insisted  that  it  was  the  policy  of  the  lottery  system,  to 
limit  a  time  for  the  presentation  of  prize  tickets,  that  the  whole 
scheme  might  be  brought  to  a  close  within  an  early  period ;  and  it 
was  designed  that  the  prizes  should  be  forfeited,  if  not  demanded 
within  the  prescribed  time.  Barruso  vs.  Madan,  2  Johns,  145.  The 
presentation  within  the  time,  was  a  condition  precedent  to  a  title  to 
the  prize,  against  which  equity  will  not  relieve.  1  Chitty^s  Eq.  Dig. 
224: 'y  2  Eq.lCases  Ahr.  209;  Fopham  vs.  Bampfield,  2  Vernony  83.  2. 
But  if  they  could  be  set-off  against  the  original  parties,  they  cannot 
be  against  the  assignees  after  the  admission  to  the  agents  of  the 
City  Bank  that  tlie  defendant  owed  the  money. — Chambers  vs.  Oold- 
win,  9  Ves.  270;  Chapman  vs.  Hart,  1  Ves.  Sr.  272;  Kemp  vs.  McFher- 
son,  7  E.dfJ.  320. 

Johnson  and  Mayer,  for  the  appellee,  said  that  the  rule  now  is  that 
equity  will  relieve  against  a  condition  unperformed  if  the  case  be 
such  that  compensation  can  be  made,  or  the  parties  placed  in  the 
same  situation  as  if  the  condition  had  been  performed.  Moss  vs. 
MatthewSy  3  Ves.  279;  Vernon  vs.  Stephens,  2  P.  Wms.  66;  Oddy  vs. 
Torlasy  2  Vern.  362;  Cattell  vs.  Money,  3  Bro.  Ch.  C.  256;  Taylor  vs. 
Popham,  1  lb.  168;  1  Bac.  Ab.  642;  1  Madd.  C.  P.  41.  They  also 
cited  Brinckerhoffvs^.  Lansing,  4  Johns.  Ch.  65,  71 ;  Sttg.  Ven.  649-651, 
{5th  Eng.  Ed.) 

Taney,  (Attorney -General  of  the  United  States,)  in  reply  referred 
to  1  Chitly^s  Dig.  224,  453 ;  2  Eq.  Cas.  Ab.  229. 

•  Btjcha"Nan,  C.  J.  delivered  the  opinion  of  the  Court.  The  „,y - 
note  given  by  the  defendant  to  James  Sterrett,  to  secure  the  '^  ■  ^ 
payment  of  which,  the  mortgage  to  Sterrett  was  executed,  was  for 
the  price  of  a  number  of  tickets  in  the  Washington  Monument  Lot- 
tery, third  class  (the  scheme  of  which  had  been  purchased  from  the 
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maDagers  by  Sterrett  and  others,)  and  payable  by  its  tenor,  in  cash 
or  prize  tickets  in  that  lottery,  fifty  days  after  the  drawing  should  be 
<M>mplet«d.  The  drawing  of  the  lottery  was  completed  on  the  12tb 
of  December,  1817,  and  the  bill  being  for  the  foreclosure  of  the  mort- 
gage (which,  on  the  18th  of  April,  1820,  was  transferred  to  the  com- 
plainants, the  Presideut,  Directors,  and  Company  of  the  City  Bank 
of  Baltimore,  in  consideration  of  a  debt  due  from  him  to  them,  and  a 
further  pecuniary  consideration,)  and  a  sale  of  the  mortgage<l  prem- 
ises, to  satisfy  the  balance  claimed  to  be  due  on  the  note,  varions 
payments  having  been  before  made  by  the  defendant  in  cash  or  prize 
tickets,  the  question  is,  whether  the  defendant  is  at  this  time  enti- 
tled to  a  credit  for  a  number  of  prize  tickets,  which  were  not  de- 
manded within  twelve  months  after  th^^  completion  of  the  drawing 
of  the  lottery  ? 

It  can  scarcely  be  doubted  that  the  prize  tickets  stipulated  to  be 
received  in  payment  of  the  note  were  intended  to  be  available  ticket<s; 
not  such  as  had  lost  their  validity,  but  tickets,  on  which  the  holder 
would  be  entitled  to  demand  and  receive  the  prizes  drawn  to  their 
respective  numbers.  None  other  would  be  a  prize  ticket  within  the 
o^gt  *  *^®^^^Dg  ^*  t^®  contract ;  and  as  it  relates  to  prize  tickets  in 
*• '^  the  3d  class  of  the  Washington  Monument  Lottery,  it  is 
proper  to  inquire  what  was  a  prize  ticket  in  that  lottery,  on  which 
the  holder  was  entitled  to  receive  the  prize  drawn  to  its  number. 
That  inquiry  is  gratified  by  an  inspection  of  the  tickets  themselves, 
by  each  of  which  the  holder  is  advised,  in  the  language  of  the  ticket, 
that  he  '^  will  be  entitled  to  such  prize  as  may  be  drawn  to  its  num- 
ber if  demanded  within  twelve  months  after  the  completion  of  the 
drawing."  It  was  not  a  concealed  or  hidden  purpose,  or  of  doubtful 
import,  but  a  palpable  notice  to  all  the  world,  by  which  ©very  pur- 
ohaser  was  informed  of  the  terms  on  which  alone  he  could  become  a 
successful  adventurer.  It  informed  him  that  a  prize  being  drawn  to 
the  number  of  his  ticket,  was'  not  alone  sufficient;  but  that,  to  en- 
title himself  to  such  prize,  it  was  necessary  he  should  demand  it 
within  twelve  mouths  after  the  completion  of  the  drawing.  A  prize 
ticket,  therefore,  in  the  third  dass  of  the  Washington  Monument 
Lottery,  the  holder  of  which  was  entitled  to  the  prize  drawn  to  its 
number,  was  one  on  which  the  prize  had  been  demanded  within 
twelve  months  from  the  completion  of  the  drawing:  or  one,  the 
holder  of  which  was  entitled  to  demand  the  prize,  twelve  months 
not  having  elapsed  from  the  time  of  the  drawing.  It  was  a  part  of 
the  scheme  of  the  lottery,  that  the  prizes  not  demanded  within 
twelve  months  should  become  a  part  of  the  fund,  which  it  was  the 
object  of  the  lottery  to  raise ;  and  the  probability  that  a  portion  of 
them  would  not  be  demanded,  entered  into  the  calculation  of  the 
chances.  To  which  scheme,  and  to  the  condition  plainly  expressed 
upon  the  face  of  such  ticket,  every  purchaser  gave  his  assent,  by  the 
act  of  becoming  a  purchaser. 
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The  time  and  circainstances  attending  the  claim  to  a  credit  for 
these  tickets,  are  not  such  as  to  invite  the  favorable  consideration  of 
the  Court.    The  note  was  given  on  the  26th  of  July,  1817,  and  the 
mortgage,  we  have  seen,  was  transferred  to  the  President,  Directors 
and  Company  of  the  City  Bank  of  Baltimore,  on  the  18th  of  April, 
1820,  •  more  than  two  years  afterwards.    Between  the  date  of  o,y,y 
the  note  and  the  assignment  of  the  mortgage,  various  pay-    '^*  ■ 
ments  were  made  on  th«  note  by  the  defendant,  in  cash  or  prize 
tickets,  leaving  a  large  balance,  which,  it  is  proved  by  John  S.  Git- 
tings,  then  acting  as  the  agent  of  Sterrett,  he  frequently  admitted 
to  him  was  due,  and  promised  to  pay.    Here  the  inquiry  forces  itself 
upon  us,  why,  if  he  then  owned,  or  was  in  possession  of  the  prize 
tickets,  for  which  he  now  claims  a  credit,  and  thought  himself  to  be 
entitled  to  do  so,  did  he  not  apply  them  to  the  payment  of  the  note, 
or  claim  a  credit  for  them,  when  he  was  making  payment  in  other 
prize  tickets  I    They  amounted  to  a  large  sum  (several  thousand  dol- 
lars,) too  large  a  sum  it  would  seem  to  have  been  overlooked  or  for- 
gotten.    And  why,  with  such  ready  means  of  payment,  did  he  ac- 
knowledge to  the  agent  of  Sterrett  that  he  owed  the  balance  appear- 
ing upon  the  note  to  be  due,  and  frequently  promise  to  pay  it  ?    In 
the  latter  end  of  the  year  1820,  after  the  assignment  of  the  mortgage, 
and  when  he  had  a  knowledge  of  that  assignment,  he  at  different 
times,  in  conversations  with  John  B.  Morris,  who  was  a$;ting  for  the 
bank,  proposed  to  give  a  note  for  the  balance  due  on  the  note  in 
qnestion,  if  the  bank  would  cancel  the  mortgage.    And  it  is  proved 
by  another  witness  that  he  heard  him  several  times  say  to  John  B. 
Morris  that  he  had  also  offered  an  endorser.    Why  did  he  not  then, 
when  negotiating  with  Morris  for  an  adjustment  of  the  balance 
claimed  to  be  due  upon  the  note,  instead  of  offering  a  new  note  for 
that  balance  with  an  endorser,  offer  in  payment  the  prize  tickets  for 
which  he  is  now  claiming  a  credit  1    If  he  then  possessed  or  owned 
them,  and  was  entitled  to  the  credit  claimed,  it  is  difficult  to  conceive 
that  he  could  have  forgotten  them,  or  why  he  did  not  claim  to  be  al- 
lowed for  them  when  pressed  for  a  settlement  of  the  note;  they 
were  prizes,  many  of  them  of  $20,  others  of  $50,  and  some  of  $500 
each.    It  was  not  that  he  was  inattentive  to  his  interest,  because  he . 
did  claim  other  credits;  and  if  he  had  the  tickets,  and  supposed  he 
was  entitled  to  it,  he  ought  to  have  claimed  •  this.    It  was  a   ^^^^ 
matter  peculiarly  within  his  own  knowledge,  for  the  bank  can-    '♦■^ 
not  be  presumed  to  have  known  that  he  had  such  tickets  in  his  pos- 
session, and  that  it  was  his  duty  to  have  disclosed  it,  if  he  intended 
tsver  to  set  them  up  against  the  claim  upon  the  note  and  mortgage,  or 
supposed  he  had  a  right  to  do  so;  and  not  by  concealment  to  deceive 
the  bank  at  the  very  moment  when  he  was  pressed  for  payment  of 
the  balance  claimed  upon  the  note.    The  original  bill  for  a  foreclosure 
of  the  mortgage,  which  was  filed  in  May,  1820,  was  dismissed  for  the 
want  of  proper  parties,  on  the  21st  of  December,  1826;  but  by  au 
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agreement  appeariDg  in  the  record,  all  the  proceedings  and  evidence 
in  that  case  are  to  be  used  in  this.  In  his  answer  to  that  bill,  the 
defendant  sets  up  no  pretence  that  the  note  was  satisfied,  or  that  he 
was  entitled  to  any  credit  on  acconnt  of  any  tickets  in  his  possession. 
And  although  testimony  was  taken  under  the  commission  in  relation 
to  a  few  prize  tickets  which  were  alleged  to  have  been  lost,  amount- 
ing to  something  more  than  $78,  and  for  which  a  credit  had  been 
claimed,  and  also  in  relation  to  a  pair  of  oxen,  both  of  which  credits 
are  allowed  by  the  auditor  in  his  statement;  yet  no  testimony  what- 
ei^er  was  taken,  nor  claim  set  up,  in  relation  to  those  prize  tickets, 
of  so  much  more  importance,  until  July,  1825,  when,  for  the  first 
time,  they  were  exhibited  before  the  auditor,  and  the  amount  of  the 
prizes  insisted  on  as  a  credit  against  the  note  more  than  seven  years 
after  the  drawing  of  the  lottery,  and  more  than  five  years  after  the 
filing  of  the  bill.  During  the  whole  of  this  time,  the  defendant  was 
pressed  for  payment  of  the  balance  claimed  to  be  due  on  the  note, 
and  for  the  greater  part  of  the  time  proceedings  in  Chancery  were 
going  on  to  enforce  the  payment.  From  all  which,  the  conclusion  is 
irresistible,  that  the  defendant  was  not  in  possession  of,  nor  had  any 
interest  in  the  tickets  in  question,  at  any  time,  before  the  assign- 
ment of  the  mortgage  to  the  bank,  nor  until  long  after.  And  he 
oomea  into  a  Gourt  of  Chancery  with  a  bad  grace,  insisting  upon  a 
credit  for  them  now,  to  which,  by  his  proposal  to  give  a  note  with  an 
oiyo  ^^^^^^^9*  ^^^  ^^^  amount  claimed  to  be  due,  if  the  bank 
"^  '  ^  would  cancel  the  mortgage,  he  virtually  admitted  he  was  not 
at  that  time  entitled,  and  without  showing  how,  or  when,  or  from 
whom  he  obtained  the  tickets' for  which  the  credit  is  claimed.  By 
the  stipulation  in  the  note  of  the  defendant,  that  it  should  be  paya- 
ble in  cash  or  prize  tickets,  such  tickets  were  meant  as  would,  at  the 
time  of  payment,  entitle  the  holder  to  their  prizes,  which,  according 
to  the  terms  of  the  condition  expressed  upon  the  face  of  each  of  them, 
is  not  the  charaoter  of  the  tickets,  for  which,  the  defendant  now 
claims  a  credit  against  his  note,  none  of  them  having  been  demanded 
within  twelve  months  after  the  drawing  of  the  lottery;  and  conse- 
quently not  being  such  as  entitle  the  holder  to  the  prizes  drawn  to 
their  numbers.  And  adhering  to  the  express  terms  of  the  lottery,  if 
this  was  a  proceeding  by  James  Sterrett  and  the  other  purchasers  of 
the  scheme  to  enforce  the  payment  of  the  note,  the  defendant  would 
not  be  entitled  to  the  credit  he  claims ;  the  omission  by  the  holders 
of  tickets  to  demand  the  prizes  in  time  to  entitle  themselves  to  them, 
being  one  of  the  sources  of  ]>rofit  which  the  purchasers  of  the  scheme 
had  a  right,  and  probably  did  look- to  and  rely  upon  as  a  part  of  the 
scheme  of  the  lottery.  In  that  respect,  occupying  the  position  of  the 
original  managers,  for  they  purchased  the  scheme  with  all  its  ad- 
vantages. It  was  only  by  the  terms  of  the  note  that  prize  .tickets 
were  made  receivable  at  all  in  payment :  for  without  that  stipulation 
the  defendant  would  have  had  no  right  to  pay  off  his  note  in  prize 
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tickets,  and  to  settle  his  claim  for  prizes  in  that  way,  but  must  have 
looked  to  the  original  managers  for  payment  of  his  prizes;  and  to 
compel  the  receipt  now  of  such  as  are  not  available,  and  do  not  en- 
title the  holder  to  demand  and  receive  the  prizes  from  the  managers, 
would  not  be  to  oblige  the  parties  to  fulfil  their  engagement,  but  to 
coerce  them  to  do  what  they  never  contracted  to  do,  what,  by  the 
terms  and  spirit  of  their  engagement,  they  were  under  no  obligation 
to  do;  for  their  engagement  was  not  to  receive  inpayment  tickets 
that  would  not  entitle  the  holder  to  the  prizes  •  drawn  to  their  „|^^ 
respective  numbers;  and  as  to  such  ticket's,  it  is  as  if  thei-e  "^^^ 
was  no  stipulation  to  receive  prize  tickets  in.  payment  at  all,  and  the 
note  was  payable  in  cash  only.  And  if  the  defendant  would  not  be 
entitled  to  a  credit  for  those  tickets,  as  against  Sterrett  and  the 
other  purchasers  of  the  scheme,  in  proceedings  by  them  to  foreclose 
the  mortgage,  what  pretence  is  there  for  such  an  allowance,  as 
against  the  assignees  of  the  mortgage,  who  took  it  more  than  two 
years  after  tbe  drawing  of  the  lottery  had  been  completed;  and 
when  the  balance  claimed  on  the  note  was  acknowledged  by  the  de- 
fendant to  be  due,  and  no  claim  to  a  credit  for  those  tickets  had  been 
set  up,  nor  until  five  years  afterwards,  though  the  defendant  was 
pressed  for  payment,  to  which  he  might  have  applied  them  at  any 
time  within  twelve  months  after  the  drawing,  if  he  was  then  in  pos- 
session of  them,  of  which  there  is  no  evidence,  but  every  reason  to 
believe  that  he  did  not  obtain  possession  of  them  for  many  years 
after  the  title  of  the  assignees  had  accrued.  And  though  the  note 
informed  them  that  it  was  payable  in  prize  tickets,  yet  they  were 
also  informed  by  the  tickets  themselves  that  the  defendant  could  not, 
according  to  the  scheme  of  the  lottery,  be  in  possession  of  any  tick- 
ets applicable  1^0  that  purpose  when  they  received  the  assignment  of 
the  mortgage ;  the  time  having  elapsed  within  which  alone  the  hol- 
ders of  tickets  were  entitled  to  demand  and  receive  the  prizes  drawn 
to  their  numbers.  They  took  the  assignment  of  the  mortgage,  there- 
fore, not  only,  without  notice  of  any  subsisting  claim  to  a  credit  for 
these  tickets,  but  with  the  assurance,  looking  to  the  terms  of  the  lot- 
tery as  prbclaimed  on  the  face  of  each  ticket,  that  there  could  be  no 
such  claim. 

But  it  has  been  strongly  urged,  that  the  assignees  of  the  mortgage 
took  it  subject  to  all  the  equity  of  the  mortgagor  as  against  the 
mortgagee;  and  that  this  being  the  case  of  a  condition,  equity  will 
relieve  against  the  effects  of  the  non-performance  of  it,  by  giving  to 
the  defendant  the  benefit  of  the  prizes,  though  not  demanded  accord- 
ing to  the  condition.  •  Equity  will  relieve  against  penalties  ^^^- 
and  forfeitures,  and  where  the  matter  lies  in  compensation,  '^^•■■ 
whether  the  condition  be  subsequent  or  precedent ;  as  if  it  be  for 
the  payment  of  a  certain  sum  oi  money  at  a  certain  day,  and  the 
payment  at  a  subsequent  day  will  be  a  compensation  for  the  non-per- 
formance, the  intent  being  to  secure  the  payment  of  the  money « 
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Bat  notwithstanding  it  will,  in  many  cases,  interpose  to  prevent  the 
divesting  an  estate,  it  will  not  relieve  against  the  non-performance 
of  a  condition  precedent  to  the  vesting  of  an  estate,  by  giving  an 
estate  that  never  vested ;  it  will  not  vest  an  estate,  that  by  reason 
of  the  non-performance  of  a  condition  precedent  will  not  vest  in  law. 
This  is  not  a  case  of  forfeiture ;  no  right  to  the  prizes  for  which  the 
credit  is  claimed,  was  ever  acquired,  to  be  forfeited.  Nor  is  it  one 
in  which  the  matter  lies  in  compensation ;  for  if  the  defendant  is  to 
be  relieved  against  the  non-performance  of  the  condition,  by  being 
allowed  a  credit  for  the  amount  of  the  prizes  drawn  to  the  numbers 
of  those  tickets — what  is  to  be  the  compensation  to  the  assignees  of 
the  mortgage,  who  would  thus  lose  the  amount  of  the  prizes  so 
credited  f  It  is  not  within  the  principle  on  which  equity  will  relieve, 
where  a  compensation  can  be  made,  as  where  the  condition  is  for  the 
payment  of  a  certain  sum  of  money  at  a  certain  day,  the  breach  of 
which  condition  may  be  compensated  by  payment  at  a  subsequent 
day.  But  here  the  entire  loss  would  rest  upon  the  assignees  of  the 
mortgage,  without  any  compensation ;  and  it  would  be  the  same,  if 
the  proceeding  was  by  the  purchasers  of  the  scheme,  who  by  the 
allowance  of  the  credit  here  claimed,  would  be  deprived  of  the  bene- 
fit of  the  prizes,  without  any  compensation,  to  which,  by  the  omis- 
sion to  demand  them  within  twelve  months  after  the  completion  of 
the  drawing  of  the  lottery,  they  become  entitled,  as  a  part  of  the 
profits  of  the  scheme,  and  of  their  purchase.  Neither  is  it  the  case 
of  a  condition  subsequent ;  but  a  demand  within  twelve  months  after 
the  completion  of  the  drawing,  was  a  condition  precedent  to  the 
vesting  of  the  right  to  the  prizes,  and  without  the  •  perform- 
'^^^  ance  of  which,  the  right  could  not  vest  inlaw;  and  equity 
will  not  relieve  by  interposing  to  vest  the  right. 

We  therefore  think,  that  the  defendant  is  not  entitled  to  the  credit 
claimed }  and  that  the  decree  ought  to  be  reversed  with  costs }  and  a 
decree  passed  for  a  foreclosure  and  sale  of  the  mortgaged  premises, 
to  satisfy  the  amount  due,  with  interest,  according  to  account  No.  1,. 
as  stated  and  reported  by  the  auditor.  Decree  reversed. 


John  B.  Stimmel  vs.  John  Underwood.— December,  1831. 

The  current  of  decision  in  modern  times,  both  in  England  and  the  United 
States,  has  set  against  all  objection  to  the  admissibility  of  a  witness, 
unless  his  interest  be  a  legal  interest.  There  is  no  other  safe  standard  of 
exclusion  than  a  legal  interest,  (a) 

It  is  no  objection  to  the  competency  of  a  witness,  that  he  had  been  heard  to 
say  some  months  before  the  trial,  he  felt  himself  bound  to  pay  the  plain- 

(a)  Cited  in  Crawford  vs.  Brooke^  4  Gill,  217,  and  Reynolds  vs.  Mcoining^  1& 
Md.  519.     But  see  Rev.  Code,  Art.  70,  sec.  1. 
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tiff  the  amount  of  the  controversy,  if  the  plaintiff  did  not  recover,  the 
witness  having  been  since  released  by  the  plaintiff. 

A  mistaken  belief,  or  an  honorary  obligation,  on  the  part  of  a  witness,  that 
he  is  bound,  or  ought  to  pay  the  plaintiff's  claim,  in  case  he  should  not 
recover  in  the  action,  does  not  render  the  witness  incompetent. 

Evidence  of  unsworn  declarations  of  a  witness  is  inadmissible  to  impeach 
his  competency. 

The  undertaking  of  a  security  for  costs  upon  the  record  may  be  stricken  out, 
and  a  new  and  sufficient  security,  in  the  discretion  of  the  Court,  substi- 
tuted, to  make  the  first  security  a  witness  for  the  plaintiff. 

Per  Frederick  County  Court. 

Appbai.  from  Frederick  County  Court.  This  was  an  action  of  as- 
sumpsit, commenced  on  the  1st  August,  1826,  by  the  appellee  against 
the  appellant,  on  a  promissory  note  payable  at  four  months  from  the 
25th  of  September,  1815,  of  which  the  appellant  was  the  maker,  en- 
dorsed by  one  Philip  Buzzard  to  J.  B.  Buzzard,  and  by  him  to  the 
plaintiff!.  The  defendant  pleaded  non  eufsumpsit  and  limitations,  to 
which  there  were  issues. 

•1.  At  the  trial  the  plaintiff  produced  the  note  with  the  en-  „qq 
dorsements  thereon,  and  offered ,to  prove  the  execution  of  the  '^^•' 
same  and  the  endorsements,  by  John  R,  Buzzard,  one  of  the  endor- 
sers. Upon  an  objection  to  his  competency,  on  the  ground  of  inte- 
rest, the  plaintiff  produced  a  release,  executed  by  him  to  the  witness, 
dated  on  the  26th  of  October,  1827,  and  offered  to  prove  by  L.  P.  W.. 
Balch,  the  subscribing  witness  thereto,  that  it  was  executed  by  the 
plaintiff,  on  the  day  of  its  date,  and  delivered  to  the  witness  on  the 
12th  day  of  March,  1828,  by  the  said  Balch ;  but  the  defendant  ob- 
jected to  the  competency  of  Balch  to  testify  in  the  cause,  because  of 
his  being  security  for  the  costs  in  the  action.  The  plaintiff  then, 
against  the  consent  of  the  defendant,  moved  to  strike  out  the  name 
of  said  Balch,  as  security  for  the  costs,  and  to  substitute  other  suf- 
ficient security  in  his  place,  which,  by  the  permission  of  the  Court 
was  accordingly  done,  and  the  said  Balch  was  then  adjudged  by  the 
County  Court  to  be  a  competent  witness.     The  defendant  excepted. 

2.  After  the  testimony  offered  in  the  first  bill  of  exceptions,  which 
is  to  be  taken  as  a  part  of  this,  had  been  given,  the  defendant  proved 
by  a  competent  witness,  that  in  the  early  part  of  November,  1827, 
he  heard  John  B.  Bnzzard,  (the  witness  produced  and  sworn  by  the 
plaintiff,)  say,  that  he  had  said,  that  he,  the  witness,  felt  himself 
bound  to  pay  the  plaintiff  the  amount  of  the  claim  in  controversy, 
if  the  plaintiff  did  not  recover  the  same  in  this  action ;  and  that 
Buzzard  also  said,  he  then  felt  himself  bound  to  pay  the  same,  pro- 
vided the  plaintiff' did  not  recover  it  from  the  defendant.  The  plain- 
tiff then  proved  by  said  Batch,  that  he  had  not  given  any  notice  to 
Buzzard  of  the  execution  of  the  release,  until  the  12th  of  March, 
1828 ;  that  no  person  was  present  at  the  time  of  its  execution  but 
him  (Balch)  and  the  plaintiff,  and  that  the  release  has  ever  since 
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been  in  his  (Batch's)  possession.  The  defendant  thereupon  objected 
to  the  competency  of  Bnzzard  as  a  witness  for  the  plaintiff;  but  the 
Gonrt  overruled  the  objection,  and  permitted  his  testimony  to  go  to 
the  jury.  The  defendant  excepted,  and  the  verdict  and  judgment 
being  against  him,  he  appealed  to  this  Gonrt. 

The  cause  was  argued  before  Stephen,  Abgheb,  and  Dobsey, 
JJ. 

F.  A.  Schley^  for  the  appellant,  abandoned  the  first  exception,  and 
upon  the  second  exception,  cited  2  Stark.  Ev.  299,  300 ;  Dickinsan  vs. 
Prentice f  4  Esp.  Canes j  32 ;  Pea¥s  Ev.  165,  (Old  Ed.;)  iniiM vs.  Miller^ 
2  DallaSj  50 ;  Fotheringham  vs.  Oreentooodj  1  Strange^  129 ;  Trustees 
of  Lan.  vs.  WiUard^  8  Johns.  428 ;  Trelavmey  vs.  Thomas^  1  Hen.  BUc. 
306 ;  Pederson  vs.  Stoffles^  1  Gamp.  145 ;  Richardson^s  Ex.  vs.  Hunty  2 
Mumf.  148 ;  Skillinger  vs.  Belt^  1  Connt.  147. 

Palmerj  for  the  appellee,  cited  Bent  vs.  Baker^  3  Term^  27 ;  Fother- 
ingham  vs.  Oreenwoodj  1  Strange^  129 ;  Trelawney  vs.  Thomas^  1  Hen. 
Black.  307;  Rudd^s  Case,  Leach  C.  0. 154;  1  PhiUip  Ev.  43;  Saund. 
P.  and  E.  947 ;  2  Starkie^s  Ev.  4  Pt.  747 ;  I7num  JSanA;  vs.  Knapp,  3 
Pickering^  108 ;  S^itA  vs.  Downs,  6  Conn.  365 ;  &t(pin  vs.  Vincent,  9 
Johns.  219;  Ifoore  vs.  Hitchcock,  4  Wiend.  292;  IfcFeaiM/A  vs.  Oooi?«, 
1  DaZL  62 ;  2  DaZZ.  50,  (Innis  vs.  Miller;)  Long  vs.  J3at7i«,  4  iS^.  and 
iSatr.  222]  Fernsler  vs.  Carlin,  3  /Ser^.  and  i2airfo,  130;  fienryvs. 
Morgan  db  Cox,  2Binney,  497;  Pollack  vs.  OiUispie  etal.  2  Yates,  129; 
Pe^«  vs.  JSeaZZ,  4  J7.  <£  ifc^.  342 ;  Ringgold  vs.  I^^on,  3  ^.  <j^  J.  178 ; 
King  vs.  JPoj?,  1  Strange,  652 ;  JSkW.  ^.  P.  290. 

^  •  Abgheb,  J.  delivered  the  opinion  of  the  Coart.  The 
'^^  '  question  has  been  discussed,  whether  a  witness'  belief  of  his 
interest  in  a  cause,  when  in  truth  he  has  no  interest;  or  whether 
his  being  under  an  honorary  obligation  to  pay,  if  the  person  for 
whom  he  testifies  fails  in  the  action,  will  render  him  incompetent. 
Upon  this  subject  there  has  certainly  been  much  diversity  of  opinion; 
but  the  current  of  decision  in  modem  times,  both  in  England  and  the 
United  States,  has  set  against  all  objection  to  the  admissibility  of 
a  witness,  unless  his  interest  be  a  legal  interest.  Notwithstanding 
the  determination  in  1  Strange,  127,  and  the  views  expressed  in  1 
Hen.  Black.  307,  the  universally  received  opinion  in  England,  at  this 
day,  is  against  such  objection,  as  will  be  perceived  by  a  reference  to 
1  Phillips^  Ev.40;  2  Stark.  Ev.  746,  and  2  Saund.  Plea  dt  Ev.  560. 
These  books  are  not  cited  as  of  authority  in  themselves,  but  as 
indicating  that  the  opinions  of  men  of  science,  at  this  day,  in  that 
country,  are  in  favor  of  the  modem  decisions.  In  this  country  too, 
although  there  is  considerable  diversity  of  views,  in  the  different 
States  upon  these  subjects,  the  opinion,  that  the  witness  is  ad- 
missible, appears  to  be  gaining  ground.  In  Kentucky,  Massachu- 
setts, and  Virginia,  the  witness  is  excluded;  in  Vermont  he  is 
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admitted;  2   Tyler,  273;  and  whatever  views  may  at  one  time 
have  been  entertained  in  Pennsylvania,  upon  this  subject,  the  rale 
is  now  definitively  settled,  as  will  appear  by  reference  to  2  Binnetfj 
497;  3  Serg.  &  Ba/wle,  130,  and  4  lb,  226,  that  the  witness  is  compe- 
tent.  The  same  remarks  may  perhaps  be  also  made  in  reference  to  the 
State  of  New  York,  9  Johns.  220 ;  3  Gotcetty  262.    And  in  this  State 
it  was  determined  as  long  ago  as  the  year  1799,  by  the  General 
Court,  in  the  •  case  of  Peters  vs.  Beall,  ^  H.  &  McH,  342,  that   ^^^^ 
where  evidence  was  offered  to  the  Court,  to  show  the  interest   '•^^ 
of  a  witness,  if  it  appear  to  the  Court  he  is  not  interested,  he  shall 
be  sworn,  although  the  witness  himself  should  think  he  has  an  inte- 
rest.   Upon  principle,  there  can  be  no  propriety  in  rejecting  the  wit- 
ness, for  if  he  believes  he  has  an  interest,  all  the  bias  arising  from 
the  existence  of  such  a  belief,  it  might  reasonably  be  presumed, 
would  be  removed  when  he  is  informed  by  the  Court  that  his  belief 
was  unfounded,  and  that  in  truth  he  had  no  legal  interest.    But  if 
a  bias  should,  notwithstanding,  remain,  it  ought  to  go  to  his  credit, 
and  not  his  competency,  there  being  no  other  safe  standard  of  exclu- 
sion, than  the  existence  of  a  legal  interest.    If  it  were  to  be  con- 
sidered, that  the  true  test,  was  the  witness'  belief,  he  might,  not- 
withstanding a  release,  disbelieve  in  its  efficacy  to  discharge  him. 
Nor  can  there  be  any  propriety  in  rejecting  a  witness,  who  feels  him- 
self under  an  honorary  obligation  to  pay  the  debt ;  for  it  has  been 
well  observed,  that  it  would  savor  of  inconsistency  to  discard  a 
witness  as  unworthy  of  belief,  whose  honor  coerced  him  to  pay 
money,  which  the  law  Would  not  compel  him  to  pay.    The  same 
feeling  which  would  induce  him   to  pay  the  money,  would  more 
strongly  prompt  him  to  speak  the  truth. 

But  the  case  before  the  Court  is  not  one  in  which  the  witness, 
when  called  to  the  stand,  swears  he  believes  he  has  an  interest  in 
the  event  of  the  suit,  or  that  he  is  under  an  honorary  obligation  to 
pay,  unless  there  should  be  a  recovery  against  the  party,  against 
whom  he  is  called  to  testify ;  but  evidence  is  adduced  to  show,  that 
the  witness,  attempted  to  be  excluded,  had  four  months  before  the 
trial  of  the  cause,  been  heard  to  say,  that  he  felt  himself  bound  to 
pay  the  plaintiff  the  amount  in  litigation  in  that  suit,  if  the  plaintiff 
did  not  recover.  It  is  clear  he  had  no  interest  in  the  event  of  the 
suit  and  if  he  had  any,  it  had  been  formally  released.  This  case 
then  presents  the  question,  whether  the  mere  declaration  of  a  wit- 
ness, as  to  his  obligations,  can  render  him  incompetent  to  testify, 
although  the  witness  shall  •  palpably  have  mistaken  his  legal  „^^ 
obligations,  or  viewing  the  declarations  of  the  witness,  as  re-  -^^^ 
ferring  to  a  mere  honorary  obligation,  whether  such  declarations, 
will  exclude  him  from  testifying?  Kow,  if  these  declarations,  when 
made  by  the  witness  on  the  stand,  under  oath,  would  not,  and  ought 
not,  to  exclude  him,  a  fortiori^  his  statements  and  declarations,  not 
under  oath,  ought  not  to  exclude  him ;  and  even,  if  at  the  trial,  his 
12  3  G.  &  J. 
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his  belief  of  his  legal  or  honorary  obligatious  rendered  him  incompe- 
tent, it  would  not  follow  that  his  declarations  of  such  obligations 
anterior,  to  the  trial  woald  or  ought  to  have  the  same  effect :  for 
his  notions  of  obligations  may  have  undergone  a  change  between 
the  time  of  making  of  such  declarations  and  the  trial — and  at  the 
time  of  the  trial  his  mind  might  be  free  from  all  bias,  which  such 
belief  might  be  calculated  to  produce;  besides,  the  establishment 
of  such  a  principle,  would  seem  to  lead  to  consequences  subver- 
sive, of  justice  in  many  cases,  for  the  doctrine  assumes,  as  has 
been  well  observed,  tAie  truth  of  unsworn  statements,  and  en- 
ables an  unwilling  witness,  ad  libitum^  to  deprive  a  party  of  his  testi- 
mony. In  conformity  with  these  views,  the  cases  of  5  Massa.  261,  and 
8  Massa.  487,  were  decided. 

The  Court  are  aware  of  the  case  of  Colston  vs.  Nichols^  decided  by 
the  Court  of  Appeals,  under  its  former  organization,  1  H.  db  J.  105, 
in  which  the  decision  of  the  General  Court,  that  evidence  of  un- 
sworn declarations  of  a  witness  were  inadmissible  to  impeach  bis 
competency,  was  overruled — but  this  Court  cannot  accede  to  the 
doctrine,  that  the  adduction  of  such  evidence,  although  it  might  be 
calculated  to  affect  the  credit  of  the  witness,  went  to  his  compe- 
tency. 

The  first  exception  having  been  waived  by  the  appellant's  counsel, 
it  does  not  become  necessary  for  us  to  express  any  opinion  upon  it. 

Judgment  affirmed. 


200    •  Philip  Blessing  vs.  John  House's  Lessee. — Decem- 
ber, 1831. 

In  an  action  of  ejectment  where  defence  was  taken  on  warrant,  and  plots 
were  returned,  the  defendant  offered  in  evidence  a  deed  for  ''  all  that 
part  or  parcel  of  land  lying  and  being  in,  &c.  as  has  been  willed  by  the 
said  W.  (the  grantor)  to  his  said  daughter,  (the  grantee)  as  will  more 
f uUy  show  by  reference  to  the  said  last  will  and  testament,  bearing  date, 
&c.  for  100  acres,  it  being  designated  by  the  Old  Cabin  Fkrm,  it  being 
likewise  to  be  taken  from  that  part  or  parcel  of  land  the  said  W.  bought 
of  H.  to  be  laid  off  by  the  said  W^s  executors,  at  his  death,  for  100 
acres; "  and  also  offered  in  eTidence  another  deed  between  the  same 
parties,  which  purported  to  confirm  the  first  deed.  The  second  deed 
described  the  land  by  metes  and  bounds.  The  two  deeds  were  offered 
as  constituting  one  valid  deed.  The  first  deed  was  not  located  on  the 
plots,  the  second  deed  was.  The  will  of  W.  was  not  produced,  nor  did 
it  appear  that  his  executors  had  laid  off  any  land  for  the  grantee.  HM^ 
that  the  first  deed  was  void  for  uncertainty — could  not  be  read  because 
not  located,  and  that  the  second  deed  could  not  operate  as  a  confirmatioii 
of  the  first,  (a) 

(a)  See  Hammond  vs.  Norris^  2  H.  &  J.  118,  note,  as  to  description  of  the 
subject-matter  in  a  deed  of  conveyance. 
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No  title  paper  in  an  ejectment,  where  defence  Ib  taken  on  warrant,  can  be 
read  in  evidence,  unless  it  is  located.  (6) 

It  is  an  essential  attribute  of  a  tenancj  in  common,  that  there  should  be  a 
unity  of  possession;  wherever,  therefore,  the  tenure  of  the  estate  in- 
tended to  be  conveyed  indicates  a  holding  in  severalty,  or  by  particular 
or  specific  description,  a  tenancy  in  common  cannot  exist. 

Iti  8  the  office  and  operation  of  a  deed  of  confirmation,  to  corroborate  and  give 
legal  effect  to  a  voidable,  and  not  a  void  estate.  It  cannot  work  upon  an 
estate  void  at  law.  (c) 

• 

Appeal  from  Frederick  County  Goart.  Ejectment  for  a  tract  of 
land  lying  in  Frederick  Coanty,  called  More  Bad  than  Good,  con- 
taining 265  acres. 

The  defendant  (the  present  appellant)  took  defence  on  warrant, 
and  plots .  were  returned.  Issue  was  joined  upon  the  plea  of  not 
guilty. 

At  the  trial,  the  plaintiff  offered  in  evidence  the  patent  for 
the  tract  of  laud  called  More  Bad  than  Good,  granted  to  William 
House  for  265  acres  on  the  27th  October,  1795.  And  then  proved 
that  the  land  is  duly  located  on  the  plots  by  the  plaintiff,  agreeably 
to  the  courses  and  distances  contained  in  the  patent ;  that  the  tract 
of  land  called  •  More  Bad  than  Good,  has  acquired  by  reputa-  ^q^ 
tion,  and^is  known  in  the  county  as  and  by  the  name  of  The  "r^' 
Besurvey  on  More  Bad  than  Good.  He  then  offered  in  evidence  a 
deed  duly  acknowledged  and  recorded  from  William  House,  (the 
patentee)  to  John  House  the  lessor  of  the  plaintiff,  for  76  acres  and 
25  perches  of  land,  bearing  date  on  the  9th  August,  1817;  and  proved 
that  the  said  deed  is  duly  located  on  the  plots. 

The  defendant  then  offered  in  evidence  a  deed  from  Archibald 
Edmonson  to  John  Holland,  dated  19th  Dec'r,  1771,  for  200  acres  of 
land,  called  Part  of  the  Besurvey  on  Drunkards  not  Mistaken ;  and 
also  for  another  tract  called  Grog,  containing  54  acres  of  land,  and 
then  offered  the  deed  from  John  Holland  to  William  House,  dated 
the  2d  IS'ovember,  1793,  for  the  same  lands  called  The  Besurvey  on 
Drunkards  not  Mistaken,  containing  200  acres,  and  Grog,  containing 
54  acres,  and  proved  that  said  lands  are  properly  located  .on  the  plots 
in  this  cause.  The  defendant  then  offered  in  evidence  the  following 
deed  from  William  House  to  Mary  Harvey:  ^^This  indenture  made 
this  9th  July,  1817,  between  William  House  of,  &c.  of  the  one  part, 
and  Mary  Harvey,  daughter  of  the  said  W.  H.of  the  other  part,  wit- 
nesseth :  that  the  said  W.  H.  as  well  for  and  in  consideration  of  the 
natural  love  and  affection  which  he,  the  said  W.  H.  hath  and  beareth 
onto  the  said  M.  H.,  as  also  for  the  better  maintenance,  support, 

(b)  Cited  in  Langley  vs.  Jones,  26  Md.  473.  But  see  Rev.  Code,  Art.  64,  sec. 
24,  amended  by  the  Act  of  1882,  c.  872, 

(c)  Approved  in  Dewing  vs.  Perdicaries^  96  U.  S.  195,  and  Croniae  vs.  Clark 
A  Md.  Ch.  407. 


180  BLESSING  vs.  HOUSE.— 3  G.  &  J. 

livelihood,  and  preferment,  of  her,  the  said  M.  H.  hath  given,  granted, 
&c.,  and  by  these  presents  doth  give,  grant,  &c.,  unto  the  said  M.  H., 
her  heirs  and  assigns,  all  that  part  or  parcel  of  land,  lying  and  bein^ 
in,  &c.,  as  has  been  willed  by  the  said  W.  H.  to  his  said  daughter  M. 
H.,  iis  will  more  fully  show  by  reference  to  the  said  last  will  and  tes- 
tament, bearing  date  the  4th  July,  in  the  year  of  our  Lord,  1817,  for 
100  acres  of  land,  it  being  designated  by  the  Old  Cabin  Farm,  it 
being  likewise  to  be  taken  from  that  part  or  parcel  of  land  the  said 
W.  B.  bought  of  Holland,  to  be  laid  oflF  by  the  said  W.  H's  executors 
900  ^  ^^^  death,  for  100  acres  •  of  land,  together  with  all  and 
^^^  singular  the  houses,  buildings,  &c.,  unto  the  said  M.  H.  as 
aforesaid,  or  any  part  or  parcel  thereof  belonging,  or  in  any  wise 
appertaining  or  therewith  commonly  held,  used,  occupied,  enjoyed 
or  accepted,  reported,  taken  or  known,  as  part  or  parcel  of,  or  belong- 
ing to  the  same,  and  the  reversion,  and  reversions,  remainder,  aud 
remainders,  rents,  issues,  and  profits,  of  all  and  singular  the  said 
premises  with  their  appurtenances,  and  all  the  estate,  right,  title, 
interest,  property,  claim,  and  demand  whatsoever,  of  him  the  said  W. 
H.  of,  in,  and  to,  the  said  part  or  parcel  of  land  and  premises,  and 
of,  in,  and  to  every  part  and  parcel  thereof,  with  their,  and  every 
of  their  appurtenances.  To  have  and  to  hold,"  &;c.  And  also  the 
following  deed  between  the  same  parties.  ^'This  indenture  made 
the  4th  September,  1818,  between  William  House,  of,  &c.,  of  the  one 
part,  and  Mary  Harvey,  daughter  of  the  said  W.  H.  of  the  other 
part.  Whereas  the  said  W.  H.  did,  by  deed  bearing  date  on  or  aboat 
the  9th  July,  in  the  year  1817,  duly  executed  and  recorded,  convey 
or  intended  to  convey  to  the  said  M.  H.  the  lands  and  premises 
hereinafter  described  and  conveyed,  and  there  appearing  to  be  con- 
siderable defects  in  the  said  deed,  from  whence  doubts  have  arisen, 
whether  the  same  be  sufficient  in  law  to  convey  the  skid  land  to  the 
said  M.  H.  as  thereby  intended ;  to  correct  all  errors  and  mistakes 
therein,  and  confirm  the  title  of  the  said  land  in  her  the  said  M.  H., 
the  said  W.  H.  hath  given  this  deed  of  confirmation.  Now  this 
indenture  witnesseth,  that  the  said  W.  H.  as  well  for  the  causes 
above  recited,  and  the  natural  affection  and  love,  which  he,  the  said 
W.  H.  hath;  and  beareth  unto  her  the  said  M.  H.,  as  for  and  in  con- 
sideration of  the  sum  of  one  dollar,  current  money,  to  him  in  hand 
paid  by  the  said  M.  H.  at  or  before  the  sealing  and  delivering  these 
presents,  the  receipt  whereof  he,  the  said  W.  H.,  doth  hereby  acknow- 
ledge, hath  given,  granted,  &c.  and  by  these  presents,  doth  give^ 
grant,  &c.  unto  her,  the  said  M.  H.,  her  heirs  and  assigns,  all  that 
90Q  ^^-^^  ^^  parcel  of  land  lying  and  •  being  in  the  county  afore- 
^^^  said,  within  the  following  metes  and  bounds,  it  being  part  of 
a  tract  of  land  called  and  known  by  the  name  of  More  Bad  than 
Good;  beginning  for  the  same,  at  a  white  oak  tree,  standing 
to  the  westward  of  the  house  where  the  said  W.  H.  now  lives^ 
marked  for  the  end  of  the  eighth  line  of  a  tract  of  land,  called 
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TheEesurvey  on  House's  New  Design,  it  being  also  at  the  end  of  the 
thirty-first  line  of  the  said  tract  of  land  called  More  Bad  than  Good, 
and  running  thence,  &c. — describing  the  land,  by  metes  and  bounds, 
courses  and  distances — containing  98  acres  of  land,  more  or  less, 
together  with  all  and  singular  the  improvements,  &c.;  to  hare  nnd 
to  hold  the  said  tract  or  part  of  a  tract  or  parcel  of  land,  and  every 
part  and  parcel  thereof,  unto  the  said  M.  H.  her  heirs  and  assigns, 
to  the  only  proper  use  and  behoof  of  her  the  said  Mary  Harvey,  her 
heirs  and  assigns  forever." 

The  plaintiff  objected  to  the  admissibility  of  the  first  deed  from 
William  House  to  Mary  Harvey,  and  the  Court  sustained  the  objec- 
tion, and  refused  to  permit  the  same  to  be  read  to  the  jury.  The 
defendant  excepted,  and  the  verdict  and  judgment  being  against 
him,  he  prosecuted  the  present  appeal. 

The  cause  wa«  argued  before  Stephen,  Aboheb,  and  Dobsey, 
JJ. 

PalmeTy  for  the  ap[>ellant,  contended.  I.  That  the  Court  below 
erred  in  rejecting  the  deed  of  the  9th  of  July,  1817,  when  offered  in 
connexion  with  the  deed  of  September  4th,  1818,  both  constituting 
one  deed.  The  question  then  is,  as  to  the  admissibility  of  the  first 
deed — if  it  was  evidence  for  any  purpose,  the  judgment  must  be 
reversed;  it  can  be  affirmed  only  upon  the  ground  of  its  being  an 
absolute  nullity.  He  insisted  that  the  deed  operated  as  a  covenant  to 
stand  seized  to  the  use  of  the  grantee,  and  that  a  Court  of  Chancery 
need  not  be  resorted  to  for  the  purpose  of  enforcing  the  covenant. 
The  grantor  ♦  could  not  resist  this  deed,  and  if  he  could  not  gp^^ 
neither  can  John  House,  who  claims  under  the  same  grantor.  '^«^'* 
tJctckson  vs.  Sebring,  16  Johns.  524 ;  2  Thos.  Co.  Lit  682,  note  2 ;  2 
Will.  62.  After  the  execution  of  the  deed,  the  father  and  daughter 
(grantor  and  grantee,)  became  tenants  in  common;  its  design  was  a 
family  settlement,  securing  to  the  daughter  her  proportion  of  his,  the 
grantor's  estate.  The  deed  refers  to  the  will  of  the  grantor,  dated 
July  4th,  1817,  in  which  the  land  it  intended  to  (M>nvey,  is  described 
as  the  Cabin  Farm,  which  is  a  sufficient  designation.  By  the  will, 
he  directed  his  executors  to  do,  what  he  himself  does,  by  his  deed 
of  September,  1818.  This  last  deed  is  not  a  confirmation  of  the 
former  deed,  but  a  deed  of  partition,  giving  a  specific  description  of 
the  property.  They  are  not  relied  on,  as  furnishing  the  ground  for 
a  recovery  in  ejectment.  The  party  claiming  under  them  is  in  pos- 
session, and  merely  relies  on  them  to  defend  that  possession.  Con- 
sidering William  House,  a  tenant  in  common  with  his  daughter,  the 
grantee,  he  could  not  convey  to  John,  any  separate  portion  of  the 
land,  held  in  common  with  Mary.  4  KenVs  Com.  364;  Hammond  vs. 
Norris^  2  jff .  cj&  J.  146 ;  Thomas  vs.  Turvey^  1  H.  &  G.  435.  2.  If  the 
deed  of  1817  did  not  in  itself  contain  a  sufficient  description,  it  was 
competent  to  the  defendant  to  show  by  the  deed  of  1818,  that  the 
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Cabin  Farm,  referred  to  in  the  first  deed,  contained  a  certain  number 
of  acres,  and  was  sufficiently  defined.  Jackson  vs.  Delanoyy  4  Ootoeriy 
429,  432.  That  which  can  be  rendered  certain,  is  safficiently  certain. 
4  Cruise  Dig.  208 ;  1  Thos.  Coke,  240.  The  first  deed  was  to  take 
efiect  after  the  death  of  the  grantor,  and  refers  to  his  will — if  good 
at  the  time  of  its  execution,  subsequent  events  cannot  make  it 
bad.  The  first  deed  at  the  time  of  its  execution,  was  certainly  good 
as  against  the  grantor.  If  he  had  died  leaving  the  will  referred  to, 
the  grantee  could  have  compelled  his  executors  to  lay  the  land  off, 
in  conformity  wjth  the  will — Chancery  would  have  coerced  them  to 
oo«^  do  so.  Though  the  deed  may  be  •  defective  as  such,,  it  is  still 
good  as  a  contract,  and  Chancery  will  compel  its  specific  exe- 
cution. Tiernan  vs.  Foor^l  0.  dtJ.  221;  Beal  and  Lynn,  6  H.  &  J. 
533;  Hunt  vs.  Bousmaniere,  1  Peters,  13;'  2  Feere  Wms.  242;  1  Eq. 
Cos.  Abr.  286;  Sugden  Vend.  223,  623,  627.  The  deed  of  1818 
revokes  the  will  pro  tanto,  and  effectuates  that  which  the  testator 
designed  should  be  done  by  his  executors,  after  his  death.  If  a  Court 
of  Chancery  would  enforce  the  deed  as  a  contract,  it  cannot  be  abso- 
lutely void,  and  when  enforced,  it  must  take  effect  from  its  date. 
Browne  vs.  Brotvne,  1  H.  dt  J.  430. 

F.  A.  Schley  and  Wm.  Schley,  for  appellee,-^referred  to  the  plots  in 
explanation  of  the  confiicting  pretensions  of  the  parties.  The  de- 
fendant claims  under  a  deed  from  William  House  to  Mary  Harvey, 
dated  9th  July,  1817,  and  which  was  located*  by  him,  according  to 
the  courses  and  distances  of  a  second  deed  from  said  W.  H.  to  said 
M.  H.  dated  the  4th  of  September,  1818.  But  the  deed  of  the  9th  of 
July,  1817,  was  counter-located  by  the  plaintiff,  in  such  manner  as 
not  to  interfere  with  his  location  of  his  own  pretensions ;  and  as  not 
to  fall  within  the  lines  of  the  deed  of  4th  September,  1818.  Thus  the 
defendant  claimed  title  under  the  deed  of  9th  July,  1817,  and  its  true 
location  was  in  issue,  by  reason  of  the  plaintiff's  counter-location. 
The  defendant  offered  both  the  deeds  at  the  same  time,  and  as  form- 
ing together  one  deed.  The  objection  was  exclusively  to  the  prior 
deed.  The  sole  question,  therefore,  presented  by  the  record  is, 
whether  the  deed  of  9th  July,  1817,  was  admissible  in  evidence,  or 
not  ?  They  made  the  following  points : — 1.  That  said  deed  was  not 
admissible,  per  se,  as  an  independent  instrument,  either  to  prove  title 
or  location.  2.  That  it  was  not  admissible,  in  connexion  with  the 
second  deed,  as  evidence  ^or  the  defendant,  for  any  purpose. 

1.  The  deed  was  not  admissible  per  se.  It  is  void  for  uncertainty. 
Every  deed  must  comprehend  sufficient  certainty  of  the  lands  or  tene- 
ments  intended  to  be  conveyed.  •  2  Thomas*  Co.  Lit.  240.  And 
'^^^  such  certainty  must  be  collected  from  the  terms  of  the  deed, 
of  which  the  Court  are  to  judge : — ^matter  in  pais  cannot  be  resorted 
to,  except  in  cases  of  latent  ambiguity.  Carroll  vs.  Norwood^  5  H.A 
J.  163.  Where  the  ambiguity  is  patent,  the  de«d  is  void,  either  ab* 
solutely,  or  except  on  the  ground  of  election,  according  to  circnm- 
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stances.  Hammond  vs.  NorriSj  2  H.  dt  J.  147 ;  Huntt  d&  Parks  vs. 
Qi9t^  2H.  it  J.  505 ;  Thomas  vs.  Turvepy  1  H.  db  Q.  438.  The  deci- 
sions in  this  Court  apon  cases  of  jadicial  sales,  where  the  returns  of 
sheriffs  have  been  quashed  for  uncertainty  in  the  description  of  the 
premises,  are  in  point.  In  those  cases  it  was  held,  that  such  cer- 
tainty was  necessary  in  a  return,  as  would  enable  the  officer,  upon  a 
habere  facias  possessionem^  to  deliver  possession  of  the  premises. 
Fenwick  vs.  Floyd,  1  H.  di  G.  172;  Clark  vs.  Belmear,  1  O.db  J.  448. 
Express  certainty  in  the  description  is  not  necessary ;  if  there  be  a 
reference  in  the  description  to  something  aliunde,  a  recurrence  to 
which  will  establish  the  certainty  of  the  premisei^,  such  demonstrable 
certainty  will  suffice.  They  referred  to  the  deed  to  shew^  that  it  does 
not  contain  any  express  certainty.  The  name  of  the  tract,  whereof 
the  part  intended  to  be  conveyed  is  parcel,  is  uot  even  given;  no 
muniments  are  designated;  no  courses  and  distances  mentioned. 
They  insisted  that  it  does  not  comprehend  the  requisite  demonstrable 
certainty.  Strictly  speaking,  there  is  but  one  reference ;  and  that  is 
to  the  grantor^s  will  of  4th  July,  1817,  and  what  follows  is  mere  reci- 
tal from  the  will.  But  at  the  utmost,  there  are  but  four  matters 
aliunde,  by  which  the  certainty  of  the  premises  might  be  established. 
(1.)  The  grantor's  will.  Where  is  that  willf  What  was  the  part 
therein  devised  to  Mary  Harvey  ?  No  such  will  was  offered  in  evi- 
dence ;  no  such  devise  was  located  on  the  plots.  The  deed  could  not, 
therefore,  have  been  received  on  the  suggestion,  that  the  defendant 
might  have  afterwards  produced  the  will.  As  the  devise  was  not 
located  he  could  not  offer  •  any  such  evidence.  Carroll  vs.  ^^.y 
Norwood,  IH.i&J.  111.  (2.)  The  Old  Cabin  Farm.  This  is,  '**' • 
manifestly,  not  given  as  an  independent  description ;  but  is  mere  re- 
cital from  the  will,  wherein  the  laud  devised  to  M.  H.  was  designated 
as  the  Old  Cabin  Farm.  But  as  an  independent  reference  it  cannot 
avail.  The  defendant  did  not  locate  the  Old  Cabin  Farm,  and  could 
not,  of  course,  have  offered  any  evidence  to  show,  that  its  bounda- 
ries agreed  with  his  location  of  said  deed.  (3.)  The  part  intended 
to  be  conveyed,  was  to  be  taken  from  that  part  of  the  grantor's  land, 
which  he  had  bought  from  Holland.  The  purchase  from  Holland  is 
located,  and  consists  of  254  acres.  The  part  intended  to  be  conveyed 
is  only  100  acres.  This  was  a  case  for  election,  but  it  was  never 
made;  or  if  made,  such  election  is  not  located,  and  could  not  there- 
fore be  proved.  It  comes  within  the  principles  of  Huntt  &  Parks  vs. 
Gut,  already  considered.  (4.)  The  part  "  intended  to  be  conveyed  " 
was  to  be  laid  off  by  the  grantor's  executors  at  his  death.  It  was  to 
be  ascertained  by  the  exercise  of  a  future  power.  It  is  sufficient  to 
say  that  it  does  not  appear  that  William  House  is  dead ;  or  that  he 
appointed  executors;  or  that  the  power  was  ever  exercised : — if  ex- 
ercised, as  it  is  not  located,  no  evidence  could  be  received  of  the  lines 
of  the  part  laid  off.  The  deed,  therefore,  in  point  of  law,  was  merely 
void  and  inoperative.    It  could  not  be  evidence  of  title;  and  having 


184  BLESSING  vs.  HOUSE.— 3  G.  &  J. 

no  properties  whereby  it  could  be  located,  and  there  being  nothing 
on  the  plots  to  aid  it,  it  could  not  be  received  in  support  of  the  de- 
fendant's locations.  In  the  case  of  Hammond  vs.  NorriSj  there  was 
no  counter-location  of  the  defective  deed.  The  question  of  title  aloue 
was  in  issue  in  that  case ;  here  location  is  also  in  issue.  Where  a 
location  is  made  by  one  party,  and  no  counter-location  thereof  by  the 
adversary,  the  location  is  admitted  to  be  true.  Hughes  vs.  Howard^ 
3  H.  d;  J.  13.  In  that  case,  therefore,  the  deed  was  proi)erly  read  to 
the  jury,  in  explanation  of  the  manner  of  its  location.  But  when  of- 
^  fered  to  prove  title,  it  was  declared  to  be  void  for  uncertainty, 
4V9  •  2i,ud  not  to  be  "  a  locatable  deed.".  The  decision  in  that  case, 
is  conclusive  upon  the  questions  in  this.  But  it  has  been  urged  that 
the  deed  may  be  upheld  as  a  covenant  to  stand  seised  to  the  use  of 
Mary  Harvey.  To  stand  seised  of  what  f  The  same  certainty  is  re- 
quired in  such  a  deed,  as  in  a  deed  of  bargain  and  sale.  The  only 
distinction  between  a  covenant  to  stand  seised,  and  a  technical  bar- 
gain and  sale,  arises  from  the  nature  of  the  consideration,  and  not 
the  form  of  the  conveyance ; — a  pecuniary  consideration  being  indis- 
pensable to  the  latter,  whilst  a  merely  good  consideration  would  avail 
to  support  the  former.  2  Saund.  on  Uses  and  TrtMto,  46,  79.  Both 
are  deeds }  and  are  construed  by  the  same  rules.  Before  the  Statute 
of  Uses  what  difference  was  between  them  f  They  were  both  con- 
sidered as  mere  declarations  of  uses,  operating  without  transmuta- 
tion of  possession — ^in  the  one  case,  on  the  possession  of  the  bar- 
gainor, to  raise  an  use  in  favor  of  the  bargainee ;  in  the  other,  on  the 
possession  of  the  covenantor,  to  raise  an  use  in  favor  of  the  cove- 
nantee. In  either  case,  livery  of  seisin  would  have  made  a/eo/finatt, 
and  would  have  operated  by  transmutation  of  possession,  to  vest  the 
seisin  in  the  bargainee  or  covenantee,  who  would  have  become  the 
feoffee.  The  Statute  of  Uses,  in  both  cases,  by  a  legal  transmuta- 
tion, annexes  the  possession  to  the  use.  2  Thos.  Co,  Litt.  578;  2 
Inst  671.  But  the  statute  can  only  operate  a  legal  transmutation, 
where  livery  of  seisin  in  fact  would  have  made  a  feoffment.  And  is 
not  certainty  of  the  premises  inseparable  from  the  notion  of  livery  f 
2  Thos.  Co.  lAtt.  334.  Again : — It  has  been  urged  that  the  deed  is 
good  as  creating  a  tenancy  in  common.  This  cannot  be.  The  part 
"  intended  to  be  conveyed  "  was  intended  to  be  held  by  her  in  seve- 
ralty, and  not  pro  indiviso.  It  is  only  necessary  to  recur  to  the  defi- 
nition of  a  tenancy  in  common,  to  break  the  force  of  this  argument 
2  Bl.  Comm.  195 ;  1  Thos.  Co.  LiU.  892. 
It  is  the  peculiarity  of  the  estate  of  tenants  in  common,  that  neither 
can  tell  which  part  is  his  own.  As  Lord  Coke  •  says,  it  is  pro 
^^V  ifi^i^isQ,  As  soon  as  the  particular  part  is  determined,  it 
ceases  to  be  a  tenancy  in  common.  It  must  be  a  holding  in  common 
of  every  part  of  the  land.  2  Black.  Com.  192 ;  Co.  Lit.  188  h.  In  the 
deed  he  does  not  convey  it  as  an  undivided  part.  A  moiety,  a  third, 
or  any  other  part  of  a  tract,  or  any  other  words  to  shew  that  there  is 
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a  remaining  part  ibr  him.  Here  he  conveys  it  as  '^all  that  part  or 
parcel  of  land  as  has  been  willed  by  him  to  her,  as  will  more  tally 
show  by  his  last  will  and  testament,  bearing  date,  &c.;  it  being  desig- 
nated by  the  Old  Cabin  Farm."  Unity  of  possession  is  the  essence 
of  this  kind  of  estate.  That  is,  a  possession  pervading  the  whole 
estate.  Yet  by  this  deed  he  confines  her  right  to  100  acres,  and  de- 
signates these  100  acres  as  the  Old  Cabin  Farm,  and  as  the  land 
willed  to  her  for  100  acres,  as  by  his  will,  will  more  fully  show,  &c. 
By  the  deed,  called  by  the  defendant  a  deed  of  confirmation,  and 
ofi'ered  in  evidence  by  him,  he  shows  that  he  meant  to  convey  by  the 
first  deed  a  specified  quantity,  and  by  defined  limits.  If  then  the 
second  deed  is  to  show  the  nature  of,  and  explain  and  confirm  the 
first,  and  they  are  both  to  be  received  as  one ;  there  certainly  can  be 
no  tenancy  in  common. 

2.  The  first  deed  was  not  admissible  in  connection  with  the  second. 
(1.)  The  second  deed  cannot  avail  to  confirm  the  first.  It  may 
operate  as  an  original  deed,  and  as  such  was  evideuce,  nor  was  it 
objected  to  by  the  plaintiff.  But  it  cannot  relate  to  the  first  deed, 
and  make  that  good.  A  confirmation  doth  not  create  a  right — ^it 
can  only  make  sure  a  right  in  esse.  Confirmatio  omnes  supplet  defec- 
tuSj  licet  id  quod  Okctum  est  ab  initiOj  non  valuit  It  doth  not  strengthen 
a  void  estate : — itbi  donatio  nMa  omnino^  nee  valehit  confirmatio.  2 
Thos.  Co,  Liu.  516.  It  has  been  admitted,  however,  that  the  second 
deed  cannot  be  good  as  a  confirmation.  But  it  is  insisted: — (2.) 
That  it  is  good  as  a  deed  of  partition.  But  this  presupposes  that 
the  grantor  and  grantee  were  tenants  in  common.  It  has  sufficiently 
been  shewn  that  the  prior  deed  could  not  create  such  a  relation. 
If  it  did  create  such  a  relation,  then  it  would  have  been  evidence 
independent  of  the  second  deed.  Its  effect  in  evidence  would  have 
been  an  after  inquiry. 

Ross,  in  reply,  cited  16  Johm.  524;  27  Hen.  VIII,  c.  10;  2  Thos. 
Coke,  682,  note  2;  West  vs.  Biscoe,  6  ^.  <fe  J.  465;  1  Dallas,  137;  4 
Kent  Com.  364;  2  Conn.  E.  243;  4  Ih.  485;  5  lb.  363;  1  Thos.  Coke, 
828,  N.  R. ;  Hammond  vs.  Norris,  2  H.  i&  J.  131;  2  Peters,  44. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  After  referring 
to  the  evidence,  the  Judge  said : — The  sole  question,  therefore,  which 
this  Court  is  called  upon  to  decide  is,  whether  the  first  mentioned 
deed  was  legally  operative  and  admissible,  as  evidence  to  go  to  the 
jury  for  the  purpose  for  which  it  was  offered,  or  in  other  words, 
whether  the  deed  was  not  legally  defective  for  uncertainty  in  the 
description  of  the  property  intended  to  be  conveyed  ?  The  deed  has 
reference  to  the  will  of  William  House,  to  identify  the  land,  which  it 
was  intended  to  transfer  to  Mary  Harvey ;  and  the  question  there- 
fore necessarily  arises,  whether  the  will  is  not  equally  and  essentially 
defective  in  the  description  of  the  property  it  was  intended  to  convey! 
And  upon  mature  delibei-ation  we  think  it  unquestionably  was.    By 
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the  will  of  William  House,  it  was  designated  by  the  name  of  the 
^  ^  "Old  Gab^i  Farm,  it  being  likewise  to  be  taken  •  from  that 
•'^  •  part  or  parcel  of  land  the  said  W.  H.  bought  of  Holland,  to  be 
laid  off  by  the  said  W.  H's  executors  at  hi6  death,  for  100  acres  of 
land."  The  Old  Cabin  Farm  was  not  located  on  the  plots,  nor  was 
there  any  location  of  the  land  as  laid  off  by  the  executors  of  W.  H. 
according  to  the  provisions  of  his  will.  There  was,  therefore,  no 
location  on  the  plots  to  which  the  deed  offered  in  evidence  could 
apply,  and  the  principle  is  well  settled,  that  no  title  pai)er  can  be 
offered  in  evidence  unless  it  is  located.  The  deed  we  think 
was  defective  for  uncertainty.  It  referred  to  the  will  to  ascer- 
tain the  land  it  was  intended  to  convey.  The  will  did  not 
specify  with  certainty  or  precision  the  land  devised ;  it  was  to  be 
laid  off  by  W.  H's  executors  at  his  death.  .  There  was  no  proof  in 
the  cause  that  the  executors  of  W.  H.  ever  had  executed  the  duty  or 
trust  developed  upon  them  by  the  will,  and  the  reference  by  the 
deed  to  the  will,  does  not  therefore  cure  or  remove  the  ambiguity. 
It  was  contended  by  the  counsel  ibr  the  appellant,  that  although  the 
deed  from  W.  H.  to  hiis  daughter  M.  H.,  did  not  operate  to  convey 
any  specific  quality  of  land  to  his  daughter,  by  reasons  of  its  am- 
biguity in  the  description  of  the  land  intended  to  be  conveyed,  yet 
that  it  might  operate  as  conveying  an  undivided  interest,  and  make 
M.  H.  a  tenant  in  common  with  W.  H.,  and  that  the  deed  of  the  4th 
of  September,  1818,  might  operate  as  a  deed  of  partition.  But  to 
this  proposition  we  cannot  accede.  We  do  not  think  that  the  deed 
from  W.  H.  to  M.  H.  operated  to  make  them  tenants  in  common. 
It  is  an  essential  attribute  of  a  tenancy  in  common,  that  there  should 
be  a  unity  of  possession;  wherever,  therefore,  the  tenure  of  the 
estate  intended  to  be  conveyed,  indicates  a  holding  in  severalty,  or 
by  particular  or  specific  description,  a  tenancy  in  common  cannot 
exist.  1st.  I'ho,  Co.  Lit.  875.  "Tenants  in  common  are  they  which 
have  lands  or  tenements  in  fee  simple,  fee  tail,  or  for  term  of  life,  &c. 
and  they  have  such  lands  or  tenements  by  several  titles,  and  not  by 
a  joint  title,  and  none  of  them  know  of  this  his  several,  but  they 
Qiifi  ought  by  the  law  to  occupy  these  lands  or  •  tenements  in 
^"^  common,  and  pro  indiviso  to  take  the  profits  in  common.  And 
because  they  come  to  such  lands  or  tenements  by  several  titles,  and 
not  by  one  joint  title,  and  their  occupation  and  possession  shall  be 
by  law,  between  them  in  common,  they  are  called  tenants  in  common.'^ 
In  this  cavse,  the  100  acres  were  to  be  laid  off  by  executors,  and  the 
devisee  was  to  hold  them  exclusively  in  her  own  possession,  which 
provision  in  the  will  is  wholly  destructive  of  the  idea  of  a  tenancy  in 
common,  to  which  estate,  a  unity  of  possession  is  essential.  Neither 
can  the  deed  of  the  4th  of  September,  1818,  operate  as  a  deed  of  con- 
firmation :  because  it  is  the  otfice  and  operation  of  such  a  deed,  to 
corroborate  and  give  legal  effect,  not  to  a  void,  but  voidable  estate. 
A  confirmation  does  not  strengthen  a  void  estate ;  for  a  confirmation 
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may  make  a  voidable  or  defeasable  estate  good,  but  cannot  work 
open  an  estate  that  is  void  in  law.  1  Cru.  Dig.  105.  It .  was  con- 
tended by  one  of  the  connsel  for  the  appellant,  that  though  the  first 
deed  might  be  defective  and  inoperative  at  law,  yet  that  it  might  be 
available  in  eqnity  as  a  contract,  which  a  Court  of  Chancery  would 
enforce.  Admitting  that  Chancery  will  aid  defective  conveyances 
by  parents  making  provision  for  children.  1  Vernony  132 ;  1  Fonb^ 
349.  Yet  it  must  be  remembered,  that  the  parties  in  this  cause 
were  litigating  ii^  a  Court  of  law,  and-  whatever  might  have  been  the 
equitable  rights  of  Mary  Harvey,  they  could  not  avail  her  as  matter 
of  defence  in  the  action  of  ejectment ;  nor  is  it  believed  that  equity 
would  have  enforced  the  first  deed  to  the  prejudice  of  John  House, 
wbo  was  a  subsequent  purchaser  for  valuable  consideration  without 
notice.  We  are  also  of  opinion  that  the  principle  established  by  the 
case  of  Hammond  vs.  NorriSj  2  H.  &  J,  130,  is  strictly  applicable  to 
the  case  now  before  this  Court.  In  that  case,  the  plaintiff  having 
located  on  the  plots,  a  deed  from  John  Howard  to  Philip  Hammond, 
offered  in  the  fii-st  bill  of  exceptions,  to  read  in  evidence  a  deed  bear- 
ing date  the  27th  of  September,  1753,  being  a  deed  of  bargain  and 
sale  by  •  way  of  mortgage,  conveying  unto  Hammond  all  those  Qna 
two  parcels  of  land  being  parts  of  a  tract  of  land  called  Wood's  •'^^ 
Inclosure,  and  sold  to  the  said  John  Howard  by  Joseph  Wood,  one 
parcel  containing  86  acres,  the  other  94  acres  as  by  deed  auly  made 
and  recorded  in  the  records  of  Frederick  County  appears;  the  said 
two  parcels  of  land  being  also  what  the  said  J.  Howard's  dwelling 
plantation  is  made  upon.  In  the  second  bill  of  exceptions,  he  then 
produced  and  offered  to  read  in  evidence  the  said  deed  from  J. 
Howard  to  P.  Hammond,  dated  the  27th  of  September,  1753,  herein 
Itefore  mentioned  in  the  first  bill  of  exceptions,  and  showed  that  the 
8G  acres  of  land  therein  mentioned  were  located  by  him  on  the  plots, 
beginning  at  the  end  of  the  27th  line  of  Wood's  Lot,  as  located  by 
him  at  black  A,  and  running,  &c.  to  the  beginning.  ^' Chase,  C.  J. 
The  deed  from  J.  Howard  to  P.  Hammond  of  the  27th  September, 
1753,  does  not  sufficiently  specify  the  land,  being  for  86  acres  and  94 
acres,  parts  of  Wood's  Inclosure,  conveyed  by  Joseph  Wood  to  John 
Howard,  as  appears  by  deed  recorded  in  Frederick  County,  but  the 
deed  thus  referred  to,  cannot  be  found.  This  deed  does  not  define 
the  86  acres  by  any  courses  or  distances,  there  is  therefore,  nothing 
in  it  whereby  any  locatable  land  can  be  conveyed,  and  of  course 
passes  nothing,  and  passing  nothing,  it  cannot  be  evidence.  Nothing 
but  the  deed  itself,  can  prove  the  location  of  the  land  recited  in  the 
deed  now  offered  to  be  read  to  the  jury.  The  Court  are  therefore  of 
opinion,  that  the  deed  from  J.  Howard  to  P.  Hammond  is  not  legal 
evidence  to  show  title  in  Hammond  in  the  S^  acres  of  land,  part  of 
Wood's  Inclosure,  as  located  on  the  plots  by  the  plaintiff',  or  to  sup- 
port his  location  of  the  same,  without  producing  the  deed  from 
Joseph  Wood  to  J.  Howard,  to  which  the  deed  from  J.  Howard  to 
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Hainmoud  doth  refer,  to  ascertain  and  identity  the  86  acres  intended 
to  pass  by  the  same,  and  that  the  deed  is  ino])erative  to  pass  the 
same,  without  producing  that  deed.  The  Court  refuse  therefore  to 
suffer  the  same  to  be  read  to  the  jury."  This  Court  are  of  opinion 
^-  that  the  principle  involved  •in  that  decision,  is  decisive  of 
••^^  the  question  now  before  this  Court,  and  that  the  judgment  of 
Frederick  County  Court  onght  therefore  to  be  affirmed. 

Judgment  affirmed. 


The  State  vs.  Levin  Do  well. — December,  1831. 

It  is  sufficiently  certain  in  an  indictment  to  deBcribe  the  article  stolen  as 

**one  hide  of  the  value,"  &c.  (a) 

Ebbob  to  Calvert  County  Court.  An  indictment  had  been  found 
against  Dowell,  by  the  grand  jury  of  Calvert  County,  in  the  foUow- 
ing  words : 

"  The  grand  jurors  of  the  State  of  Maryland,  for  Calvert  County, 
upon  their  oath  do  present,  that  Levin  Dowell,  late  of  said  county, 
yeoman,  on  the  10th  January,  1830,  with  force  and  arms  at  the 
county  aforesaid,  one  hide  of  the  value  of  one  dollar  current  money, 
and  one  other  hide,  of  the  value  of  one  dollar  current  money,  of  the 
goods  and  chattels  of  James  Kent,  and  Daniel  Kent,  then  and  there 
being  found,  feloniously  did  steal,  take,  and  carry  away,  against  the 
Act  of  Assembly  in  such  case  made  and  provided,  and  against  the 
peace,  government,  and  dignity  of  the  State." 

Upon  the  plea  of  not  guilty,  there  was  a  verdict  for  the  State. 

The  defendant  then  moved  in  arrest  of  judgment  upon  the  ground, 
Ist.  That  the  indictment  does  not  describe  the  kind  of  hides  charged 
to  have  been  stolen.  2d.  That  the  indictment  charges  the  stealing 
of  two  hides,  and  the  proof  in  support  of  that  allegation  is,  that  the 
accused  did  steal  an  ox  hide  and  a  calf  skin.  The  County  Court  sus- 
tained the  motion,  and  arrested  the  judgment.  The  present  writ  of 
«rror  was  thereupon  taken  out. 

^-  -       •The  cause  was  argued  before  Buchanan,  C.  J.,  Eable, 
***    Mabtin,  Stephen,  and  Aboheb,  J  J. 

Boyle,  for  the  State,  after  referring,  upon  the  question  of  the  cer- 
tainty required  in  indictments,  to  5  Coke,  125 ;  Russell  on  Crimes, 
1147, 1181;  Cowp.  Rep.  682;  2  Host  Croxcn  Law,  111,  602,616;  Arch- 
hold  C.  Plea.  130 ;  3  Mavl.  and  Selw.  539 ;  was  stopped  by  the  Court, 
who  Reversed  the  judgment,  and  awarded  procedendo. 

(a)  See  Rev.  Code,  Art.  72,  sec.  88,  amended  by  Act  of  1882,  c.  84. 
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John  Diffendeeffeb  vs.  Winder  et  ux. — December,  1831. 

D.  in  1815,  voluntarily  assumed  a  trust  over  certain  real  property,  to  a  part 
of  the  rents  of  which  the  complainants  were  entitled,  and  from  that 
period  until  1828,  from  time  to  time,  every  year,  received  large  sums  of 
money  from  the  estate,  which  he  continually  employed  in  trade  and 
speculation.  To  the  bill  against  him  for  an  account,  he  filed  more  than 
one  defective  answer,  withholding  the  discovery  sought  for.  He  claimed 
the  whole  trust  fund,  in  one  answer,  as  belonging  to  his  wife  and  chil- 
dren, who  really  owned  a  part;  while  in  another,  he  set  up  an  unfounded 
stale  claim  in  a  sti|inger,  to  a  part  of  the  fund.  He  endeavored  in  the 
progress  of  the  cause  to  stifle  the  inquiry  as  to  the  use  he  had  made  of 
the  money  received,  or  the  profits  which  had  accrued  from  its  use.  He 
neither  paid  nor  offered  to  pay  the  c.  q.  ^  complainants  any  thing.  Held^ 
that  under  the  circumstances  he  was  liable  to  pay  compound  interest, 
estimated  on  the  balance  in  his  hands  at  the  end  of  each  year;  and  that 
having  kept  full  and  fair  accounts  of  his  receipts  and  expenditures,  and 
in  that  respect  faithfully  discharged  his  duty  as  trustee,  he  had  not  for- 
feited all  claim  to  commissions,  but  was  entitled  to  half  commission — 5> 
per  centum,  (a) 

Where  the  Appellate  Court  reverses  the  decree  of  the  Court  of  Chancery,  it 
exercises  as  it  were  an  original  equity  jurisdiction,  and  places  that  decree 
upon  the  record,  which  the  Chancellor  ought  to  have  given.  Upon  cross 
appeals,  therefore,  from  the  same  decree,  errors  of  which  one  party 
below,  since  the  Act  of  1826,  could  not  have  availed  himself  upon  his 
appeal,  because  not  excepted  to,  may  be  corrected  by  this  Court  in  re- 
modelling the  Chancellor's  decree  upon  the  appeal  of  the  other  party,  (h) 

The  Court  of  Appeals  will  direct  an  audit  to  be  made,  and  new  accounts 
stated,  where  it  is  necessary  to  enable  them  to  pass  a  final  decree  in  the 
cause. 

*  Accounts  stated  by  the  auditor  of  the  Court  of  Chancery  which  qi  ^ 
have  not  been  confirmed  by  the  Chancellor,  are  no  evidence  of  ^^^ 
the  truth  of  the  facts  assumed  by  the  auditor  in  stating  them. 

Where  trustees  act  bona  fide  and  with  due  diligence,  they  have  always  re- 
ceived the  favor  and  protection  of  Courts  of  equity,  and  their  acts  are 
regarded  with  the  most  indulgent  consideration.  Where  they  have 
betrayed  their  trust — grossly  violated  their  duty,  or  been  guilty  of  un- 
reasonable negligence,  their  acts  are  inspected  with  the  severest  scrutiny, 
and  they  are  dealt  with  according  to  rules  of  strict,  if  not  of  rigorous 
justice,  (c) 


(a)  Distinguished,  as  to  payment  of  compound  interest  in  Sindcdl  vs.  Camp- 
bell^ 7  Gill,  74,  and  Rayner  vs.  Bryson,  29  Md.  481.  See  Ringgold  vs.  Ring- 
gold^ t  H.  &  G.  11,  note  (&).  Cited,  as  to  allowance  of  commissions  to  trus- 
tees, in  Railway  Co.  vs.  Keiglder^  20  Md.  580.  See  Ringgold  vs.  Ringgold^  1 
H.  &G.  11,  note  (g). 

(h)  Approved  in  Trust  Co.  vs.  Winn,  4  Md.  Ch.  268. 

(c)  Approved  in  Chase  vs.  Lockerman^  11  G.  &  J.  208.  Cf.  Owynn  vs. 
DoTMey^  4  G.  &  J.  458. 


♦ 
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GbosS' Appeals  from  the  Ooart  of  Chancery.  On  the  8th  August, 
1825,  the  appellees,  William  S.  Winder,  and  Araminta  his  wife,  filed 
the  present  bill  against  the  appellant,  and  Amelia,  Michael,  and 
Gharles  E.  DififenderfFer,  the  minor  children  of  the  appellant,  charg- 
ing, that  in  the  year  1805,  a  certain  Charles  Bogers  being  seized  of  a 
considerable  real  estate  in  the  City  and  County  of  Baltimore,  duly 
made  his  last  will  and  testament,  and  without  revoking  the  same, 
departed  this  life  at  the  close  of  the  said  year,  leaving  foor  children, 
to  wit,  Ann  Martin,  Mary  Lee,  Catharine  Bogers,  and  Sarah  Bailey, 
the  mother  of  the  complainant,  Araminta.  That  the  testator  de- 
vised his  estate  to  certain  trustees,  to  hold  the  same  upon  the  trusts 
by  the  will  disclosed,  and  also  devised  all  his  real  estate  fronting  on 
Baltimore  and  Calvert  streets,  except  forty  feet  'at  the  north,  to  be 
divided  into  three  equal  parts  by  the  trustees,  and  to  be  by  them 
held,  to,  and  for,  the  sole  and  separate  use  of  the  testator's  three 
youngest  daughters,  Ann,  Mary  and  Catharine,  duriqg  their  natural 
lives,  as  tenants  in  common,  free  from  the  control  of  their  then,  or 
future  husbands,  and  after  their  death,  then  in  trust  for  the  children 
of  such  daughters  as  tenants  in  common,  and  by  said  will  made  the 
following  devise :  '^  The  residue  of  my  real  estate  situate  in  the  City 
of  Baltimore,  or  elsewhere,  it  is  my  will  and  desire,  that  my  said  trus- 
tees, and  the  heirs  of  the  survivor  of  them,  hold  the  same  in  trust  to 
and  for  the  sole  and  separate  use  and  behoof  of  my  said  three  young- 
est daughters,  Ann,  Mary  and  Catherine,  as  tenants  in  common,  with- 
out  the  control  or  interference  of  any  future  •  or  present  hus- 
^'■^  band,  each  to  receive  the  rents  and  profits  of  the  same,  and  to 
give  receipts,  either  to  the  tenants,  or  my  trustees,  and  ixom  and  im- 
mediately after  the  decease  of  each  of  my  said  three  daughters,  then 
in  trust,  to  and  for  all  and  every  of  the  child  and  children  of  said 
daughters,  their  heirs  and  assigns,  as  tenants  in  common,  such  child 
or  children  to  have  the  share  of  its,  or  their  parent ;  to  wit,  the  one- 
third  part  of  my  said  last  mentioned  premises,  leaving  the  two-thirds 
to  my  surviving  daughters,  and  in  case  of  the  death  of  two  of  them, 
then  leaving  the  one-third  to  the  survivor;  the  remaining  two-thirds 
vesting  in  the  issue  of  my  deceased  daughters,  per  stirpes;^^  and 
further  devised,  ^^  If  any  of  my  children,  to  wit,  Sarah  Bailey,  Ann 
Martin,  Mary  Lee,  or  Catharine  Bogers,  die  without  leaving  issue  at 
the  time  of  their  death,  or  if  leaving  issue,  they  die  without  issue 
before  they  arrive  at  the  age  of  21  years ;  it  is  my  will  that  my  trus- 
tees, and  the  survivor  of  them,  &c.  hold  his,  her,  or  their  share  or 
shares,  if  more  than  one,  in  trust,  to  and  for  all  my  surviving 
daughter  or  daughters ;  and  the  issue  of  any  daughter,  is  to  be  con- 
sidered as  a  surviving  daughter,  and  to  represent  the  mother  or 
parent  per  stirpes;  where  any  limitation  in  this  will  is  made  to  chil- 
dren or  daughters,  my  meaning  is,  that  the  same  comprise  their  issue, 
that  is,  my  grand,  great-grand-children,  and  so  in  infinitum;  and  they 
are  to  tskeper  stirpes^  to  wit,  issue,  to  take  any  one  of  my  daughter's 
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share,  it  being  my  intention  that  no  one  part,  or  share  of  my  prop- 
erty, on  the  death  of  any  of  my  daughters,  shall  go  to  the  sorviying 
sister,  as  long  as  children,  or  issue  shall  represent  any  of  my  deceased 
daughters,"  as  by  reference  to  the  will  exhibited  with  the  bill  ap- 
pears. That  the  said  Ann  Martin  and  Mary  Lee,  have  departed  this 
life,  without  leaving  any  children  or  issue  whatever.  That  the  said 
Sarah  Bailey  hath  departed  this  life,  leaving  the  complainant  Ara- 
minta,  since  married  to  the  other  complainant,  her  only  child  and 
heir-at-law.  That  Catharine  Rogers  married  John  Dififenderffer,  (the 
appellant)  by  whom  she  had  four  children,  one  of  whom  died  unmtir- 
lied,  and  *  without  issue,  and  Amelia,  Michael,  and  Charles  ^^^ 
R.  three  of  the  defendants  are  her  surviving  children,  all  of  •'1'* 
whom  are  minors,  and  that  Catherine,  the  mother  is  dead.  That 
since  the  death  of  the  said  Ann  Martin  and  Mary  Lee,  the  said  John 
Difienderffer  asserting  that  his  children  are  entitled  to  the  whole  of 
the  property  mentioned  in  the  several  devises,  hereinbefore  stated, 
has  taken  possession  of  all  such  property,  rented  out  the  same,  and 
received  the  rents  and  profits  thereof,  to  a  large  amount,  to  the  ex- 
clusion of  the  complainant,  Araminta,  who  as  the  complainants  charge, 
is  entitled  to  one-hall'  of  the  shares  belonging  to  the  said  Ann  Mar- 
tin and  Mary  Lee,  the  children  of  said  DiflTenderflfer  being  entitled 
to  the  other  half.  The  bill  further  stated,  that  the  trustees  named 
in  the  will  have  refused  to  accept  the  trust,  and  none  othera  have 
been  appointed  by  any  competent  authority.  That  frequent  applica- 
tions have  been  made  to  Diffenderffer  for  an  account  of  the  moneys 
received  by  him,  and  a  discovery  of  the  property  to  which  Ann  Mar- 
tin and  Mary  Lee  were  entitled  under  the  aforesaid  will,  and  where 
the  same  is  situated ;  and  for  a  fair  and  equal  division  thereof,  which 
has  been  refused.  The  bill  sought  information  on  all  these  subjects } 
and  prayed  that  Diffenderfifer  may  come  to  a  full  and  fair  account 
for  the  rents  and  profits  of  said  property,  and  for  a  division  of  the 
same,  and  for  further  relief. 

The  answer  of  the  appellant-admitted  the  death  of  Charles  Rogers, 
the  testator,  as  stated  in  the  bill,  and  that  complainants  exhibited  a 
true  copy  of  his  will.  That  he  left  four  children  as  stated,  and  that 
Catharine  Bailey,  one  of  them  is  dead,  leaving  the  complainant,  Ara- 
minta, her  only  child,  and  heir-at-law.  The  marriage  of  the  com- 
plainant is  also  atlmitted ;  and  that  Ann  Martin  and  Mary  Lee  have 
departed  this  life  without  issue ;  the  former  on  the  5th  of  May,  1807, 
and  the  latter  on  the  21st  of  January,  1808.  That  Catharine  Rogers 
intermarried  with  the  respondent,  and  that  she  has  since  died,  to  wit, 
on  the  30th  June,  1818,  leaving  four  children,  one  of  whom  there- 
after died,  afi  •charged  in  the  bill.  The  answer  then  states,  qi  c 
that  the  trustees  refused  to  accept  the  trust  as  stated,  in  con-  •'IS 
sequence  whereof^  an  application  was  made  on  behalf  of  the  parties 
interested,  to  have  a  trustee  appointed  to  execute  the  trusts  of  the 
will;    that  thereupon  one  Samuel  Vincent  was  appointed  by  the 
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Chancellor  some  time  about  the  year  1806,  for  that  parpose,  who  took 
upon  himself  the  duties  of  said  appointment,  and  continued  to  dis- 
charge them  up  to  the  year  1815,  when  from  the  infirmities  of  age 
and  disease,  he  became  incapable  of  executing  them  further.  That 
Vincent  from  tin^e  to  time,  settled  his  accounts  in  the  Court  of  Chan- 
cery, and  paid  over  to  this  defendant  sundry  sums  of  money  received 
from  the  said  trust  fund,  on  account  of  the  distributive  share  of  his 
wife ;  by  which,  and  by  an  account  stated  by  the  auditor  of  the 
Court  of  Chancery,  it  will  appear,  that  there  remained  a  large  bal- 
ance due  to  his  said  wife,  whilst  the  other  parties  received  more  than 
their  proportions.  The  answer  further  states,  that  when  said  Yin- 
cent  became  incapable  asl  before  mentioned,  from  further  fulfilling  the 
duties  of  trustee,  he  required  this  defendant  to  take  possession,  and 
receive  the  rents  and  profits  of  that  part  of  said  trust  estate,  which 
belonged  to  his  wife,  and  descended  to  her  children  as  aforesaid. 
That  the  defendant  accordingly  took  possession  of  the  property  on 
Calvert  and  Baltimore  streets,  devised  as  aforesaid  in  trust,  for  the 
benefit  of  the  said  Ann  Martin  and  Mary  Lee,  and  the  said  Catha- 
rine Sogers,  (married  to  defendant)  and  also  of  sundry  ground  rents, 
devised  in  the  same  way,  which  he  is  advised  he  had  a  just  and  legal 
right  to,  by  virtue  of  the  aforesaid  will,  and  the  death  of  Ann  Mar- 
tin and  Mary  Lee,  upon  which  the  said  estate,  so  taken  possession  of 
by  him,  descended  to  the  said  Catherine,  and  after  her  death,  to  her 
aforesaid  children.  That  from  the  16th  of  January,  1815,  to  the  28th 
of  November,  1825,  he  hath  received,  deducting  sundry  disburse- 
ments, for  taxes,  repairs,  &c.  the  sum  of  $24,149.35^,  of  which  he 
hath  a  particular  account,  ready  to  be  produced  when  necessary,  in 
the  futcrre  *  progress  of  the  cause.  That  he  did  not  take  pos- 
^^^  session  of,  or  receive  the  rents  and  profits,  of  any  other  of  the 
estate  of  the  said  testator,  than  as  stated  above,  &c 

Upon  exceptions  to  the  above,  an  amended  answer  was  filed, 
exhibiting  a  particular  account  of  the  receipts  of,  and  expenditures 
by,  the  defendant,  on  account  of  said  estate. 

The  infant  defendants  answered  by  their  guardian,  denying  all 
knowledge  of  the  facts  stated  in  the  bill,  and  putting  complainants 
to  the  proof  of  the  same. 

Afterwards  by  consent  of  parties,  the  defendant,  John  Diffen- 
derffer,  at  March  Term,  1828,  filed  an  amended  answer,  exhibiting  a 
deed  executed  by  Ann  Martin,  and  Alexander  Martin,  her  husband, 
dated  the  8th  of  October,  1806,  to  a  certain  Levin  P.  Barnes ;  and  a 
deed  from  the  said  Barnes,  dated  on  the  first  day  of  April,  then  fol- 
lowing, to  a  certain  William  Hickborn,  whereby  as  he  alleged  the 
entail  of  the  estate  was  docked,  and  the  said  Hickborn  became,  and 
was  seized  of  an  absolute  estate  therein  in  fee  simple,  in  trust,  for 
the  sole,  and  separate  use  of  the  said  Ann  Martin ;  and  also  the  last 
will  and  testament  of  the  said  Ann,  duly  executed,  devising  to  cer- 
tain persons  therein  named,  the  whole  of  her  interest  and  estate  in 
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the  said  premises,  to  the  exclusion  of  the  complainants,  or  either  of 
them. 

A  commission  issued  to  take  testimony,  interrogatories  were  filed 
by  the  complainants,  to  be  propounded  to  the  defendant  John  Dif- 
fenderfler.  In  reply  to  these  he  stated — ^that  the  accounts  hereto- 
fore filed  by  him  in  Chancery,  will  show  the  amount,  and  how,  when, 
and  from  whom,  he  received  the  rents  and  proceeds  of  the  estate  of 
Charles  Sogers,  of  which  he  was  appointed  trustee  by  the  Chan- 
cellor, he  has  been  at  all  times  ready,  and  willing  to  account  for,  and 
pay  over  the  balance  which  may  be  due,  upon  the  said  trust.  He 
has  at  different  times  during  the  said  trust  made  purchases  of  stock 
in  various  public  institutions,  by  many  of  which  he  has  lost  large 
sums  of  money.  He  kept  a  separate,  and  distinct  account  of  the 
*  rents  received  from  said  estate  in  his  own  books,  though  he  q-.  ^r 
did  not  make  a  separate  deposit  of  them  in  bank,  which  could  ^" 
not  be  done,  as  the  greater  proportion  of  them  was  received  in  small 
sums,  of  ten,  twenty,  fifty,  or  one  hundred  dollars,  and  occasionally 
larger  sums;  that  the  moneys  so  received  were  deposited  with  his 
own  in  bank,  and  drawn  for  in  the  same  way ;  and  that  he  had  at 
all  times,  a  large  cash  balance  in  his  favor  in  bank,  for  which  he 
received  no  interest ;  and  that  he  could,  and  would  at  all  times  have 
paid  on  demand,  any  thing  due  to  said  trust  estate.  All  accounts 
made  out  by  him,  against  the  debtors  of  the  estate,  were  in  the  name 
of  the  heirs  of  Charles  Rogers,  expecting  to  account  with,  and  pay 
over  to  them  the  rents  so  received.  The  respondent  had  been  ad- 
vised, and  believed,  that  the  property  belonged  exclusively  to  his 
own  children. 

£land,  C.  (March  Term,  1828.)  After  an  attentive  consideration 
of  the  will  of  the  late  Charles  Rogers,  upon  the  true  construction  of 
which,  this  controversy  entirely  rests,  it  is  my  opinion  that  he  de- 
vised the  property  mentioned  in  the  complainant's  bill,  to  his  daugh- 
ters for  life,  with  remainder  to  their  children  in  fee  simple,  and  upon 
the  death  of  any  one  daughter  without  children,  then  her  share  was 
to  go  to  the  survivors,  and  their  children.  There  is  nothing  in  this 
will,  which  shows  it  to  have  been  the  intention  of  the  testator,  that 
his  daughters,  or  their  issue,  should  take  an  estate  tail  only.  All 
four  of  his  daughters  are  now  dead,  and  two  of  them,  Ann  and  Mary, 
have  left  no  issue,  consequently  the  property  in  the  proceedings  men- 
tioned must  pass  in  two  equal  parts  to  the  testator's  grandchildren, 
the  one-half  part  to  the  complainant,  Araminta,  as  the  daughter  and 
sole  heir  of  the  late  Sarah,  and  the  other  half  part,  to  be  equally 
divided,  among  Amelia,  Michael,  and  Charles  R.  Diffenderffer,  aa 
the  children  and  heirs  of  the  late  Catharine.  The  bill  prays  for  a 
partition  of  the  estate,  and  for  an  account  of  the  rents  and  profits ; 
these  prayers  will  be  granted.  It  was  thereupon,  •  (April  7th,  g^^^ 
1828,)  adjudged,  that  a  commission  issue  to  make  partition  ^'^ 
13  3  G.  &  J. 
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accordingly,  and  the  defendant  was  decreed  to  account,  &c.  It  was 
further  ordered,  that  the  auditor  state  an  account  between  the  par- 
ties u[)on  the  proof  then  in  the  cause,  or  which  might  thereafter  be 
introduced. 

"  On  the  8th  of  November,  1828,  the  auditor  reported,  that  upon  an 
examination  of  the  proceedings  it  appears,  that  by  an  order  passed 
on  the  4th  April,  1806,  one  Samuel  Vincent  was  appointed  trUvSt^e, 
to  carry  into  effect  the  will  of  Charles  Rogers;  that  he  bonded,  and 
acted  as  such,  until  1814,  when  he  resigned  in  favor  of  the  defend- 
ant, John  Diffenderffer.  It  does  not  appear  that  said  Diffenderffer 
was  ever  formally  appointed  trustee,  but  he  has  been  recognized  as 
such  by  the  Court,  in  several  orders,  and  as  trustee,  admits  that  be 
has  received  rents  and  profits  to  a  large  amount.  It  also  appears 
that  said  Vincent,  as  trustee,  returned  an  account  of  his  receipts 
and  disbursements,  with  his  vouchers,  which  were  referred  to  the 
auditor,  and  on  the  23d  December,  1818,  sundry  accounts  were  re- 
ported, but  they  yet  remain  undisposed  of— with  this  report  five 
accounts  were  filed. 

Account  (A)  stated  according  to  the  instructions  of  the  trustee's 
solicitor,  charged  him  with  all  his  admitted  receipts,  and  allowed  a 
commission  thereon  of  ten  per  cent,  also  all  his  expenses,  for  taxes, 
4  repairs,  &c.  and  the  sum  of  $2,578.78,  on  the  ground  that  an  equal 
Bum  had  been  paid  by  the  former  trustee,  to  the  other  devisees, 
Ann  Martin,  Mary  Lee,  and  Sarah  Bailey,  out  of  the  rents  and 
profits  received  by  him,  over  and  above  their  respective  shares 
thereof. 

Account  (B)  also  stated  in  conformity  with  the  defendant's  instruc- 
tions, differs  from  the  first,  only  in  charging  the  trustee  with  interest 
on  the  balance  in  his  hands,  at  the  filing  of  the  bill ;  yearly  rests  are 
made,  and  interest  allowed  on  the  balance  of  principal  in  hand,  at  the 
end  of  each  year  to  the  time  of  taking  the  account. 

*  Account  (C)  stated  according  to  complainant's  instruc- 
^^^  tions,  disallows  any  commissions  to  the  trustee,  and  credits 
him  only  with  his  disbursements,  for  repairs,  taxes,  &c.  Yearly 
isests  are  made,  and  interest  charged  on  the  balances  in  the  trustee's 
hands,  at  the  end  of  each  year. 

Account  (D)  is  stated  according  to  the  auditor's  views  of  the  jus- 
tice of  the  case,  and  like  account  (C)  makes  annual  rests,  charging 
interest  on  the  balances,  and  allowing  the  trustee  a  commission  of 
ten  per  cent.  Exceptions  were  reciprocally  filed  by  the  parties  to 
these  accounts. 

Bland,  C.  at  September  Term,  1829,  passed  the  following  decree: 

This  case  standing  ready  for  hearing  on  the  exceptions  to  the 

auditor's  report,  and  for  final  hearing  on  the  decree  to  account,  the 

solicitors  of  the  parties  were  fully  heaixl,  and  the  proceedings  read 

and  considered.    By  the  decree  of  the  7th  of  April,  1828,  the  extent 
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of  the  interests  of  the  respective  parties  was  determined.    A  parti- 
tion of  the  real  estate  was  directed,  which  has  been  finally  made 
accordingly ;  and  it  was  also  ordered  that  the  defendant,  John  Dif- 
fenderffer,  render  a  full  and  true  accounts  of  the  rents  and  profits  of 
the  property  in  the  proceedings  mentioned,  daring  the  whole  time 
the  same  has  been,  or  may  remain  in  his  possession  or  under  his 
control,  and  the  case  was  sent  to  the  auditor  with  directions  to  exe- 
cute this  decree  to  account,  who  has  reported  several  statements 
accordingly.    And  the  only  matter  now  to  be  determined  is,  whether 
any,  or  which  one  of  those  statements  is  correct;  and  the  amount 
which  the  defendant,  John  Difl'enderflFer,  ought  to  be  decreed  to  pay 
to  each  one  of  the  other  parties  to  this  suit.    The  bill  states  that  the 
trustees  named  in  the  will  of  the  late  Charles  Rogers,  expressly  re- 
fused to  accept  the  trust,  and  are  now  dead,  and  that  no  trustee  to 
carry  it  into  effect  had  been  appointed  by  any  competent  authority. 
But  the  defendant,  John  Diffeuderffer,  in  his  answer,  has  referred  to 
the  record  of  the  case  in  this  Court,  of  Sarah  Rogers  et  aL  vs.   q^j^^ 
*  Merryman  dc  Smithy  on  a  petition  filed  on  the  27th  of  Feb-   *''•" 
ruary,  1806,  from  which  it  appears  that  by  a  decree  in  that  case,  passed 
on  the  same  day,  Nicholas  Hopkins  was  appointed  a  trustee,  and  on 
his  declining  to  act,  Samuel  Yincent  was  appointed  a  trustee  for  the 
purpose  of  carrying  the  will  into  effect,  on  the  4th  of  April,  1806, 
who  gave  bond  as  such,  and  acted  for  some  time.    That  after  the 
death  of  Sarah  Rogers,  the  widow,  and  after  the  death  of  two  of  the 
daughters  of  the  testator,  Ann  and  Mary,  without  issue,  the  trustee, 
Vincent,  made  a  statement  of  his  receipts  and  disbursements  on 
oath,  upon  which  the  auditor  reported  two  statements,  one  shewing 
the  balance  in  the  trustee's  hands  due  to  the  legal  representatives 
of  Charles  Rogers,  viz :  $2,889.47,  and  the  other  shewing  the  balance 
due  to  the  representatives  of  Sarah  Rogers,  viz:  $227.83;   which 
report  and  statements  were,  by  order  of  the  12th  September,  1810, 
confirmed,  and  by  a  subsequent  order  of  the  16th  of  December,  in 
the  same  year,  it  is  said,  ^'  that  since  the  above  order  of  the  12th  of 
September,  a  report  has  been  made  by  the  trustee  of  the  matters 
directed  therein,  by  which  it  appears  that   the  debts  of  Charles 
Rogers  had  been  paid,  except  an  account  of  small  consequence,  and 
the  executors  of  Sarah  Rogers  have  informed  the  Court,  that  they 
wait  for  the  sanction  of  the  account  rendered  by  the  trustee — on 
this  part  of  the  case,  the  trustee  is  authorized  and  directed  to  pay 
to  the  executors  of  Sarah  Rogers  the  sum  reported  due  to  her  repre- 
sentatives, being  $227.83 ;  as  to  the  balance  due  to  the  heirs,  the  trus- 
tee is  authorized  and  directed  to  pay  one-fourth  part  thereof  to  Sarah 
Bailey,  and  to  take  her  separate  receipt  therefor,  according  to  the 
will  of  Charles  Rogers,  and  one- fourth  part  to  Catharine  Diffeuderffer, 
taking  her  separate  receipt  therefor.    For  the  two  other  fourth  parts, 
a  further  order  will  be  given  on  the  determination  of  the  appeal  in 
the  suit  mentioned  in  the  report."    Some  years  after  which,  the  trus- 
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tee,  Vincent,  in  a  letter  dated  on  the  23d  of  November,  1814,  addressed 
to  the  Chancellor,  says,  ^'  I  inform  you  of  my  lesignation  of  the 

*  trast  in  the  estate  of  the  late  Charles  Rogers,  and  have  given 
^^'  it  into  the  hands  of  Mr.  John  Diffenderffer,  one  of  the  heire- 
at-law."  There  does  not  appear  to,  have  been  any  order  passed  on 
this  resignation.  Bnt  on  an  application,  dated  on  the  20th  of  De- 
cember following,  made  by  John  DiffenderflTer,  in  which  among  other 
things,  he  says,  ''on  examining  the  accounts  of  Mr.  Samuel  Vincent, 
trustee  of  the  late  Charles  Rogers'  estate,  I  find  that  he  has  charged 
a  considerable  sum  of  money  to  Sarah  Bailey,  Ann  Martin,  and  Mary 
Lee ;  it  appears  to  me  by  the  will  of  the  late  Charles  Rogers,  they 
were  not  to  receive,  or  entitled  to  any,  till  his  debts  were  paid,  which 
was  completed  on  the  9th  of  April,  1808."  Upon  which,  in  an  order 
of  the  25th  of  March,  1815,  it  is  said,  ''on  the  application  of  John 
Diffenderflfer,  who  married  one  of  the  heirs,  and  on  the  resignation 
of  Samuel  Vincent,  the  trustee,  the  Chancellor  has  examined  tbe 
former  proceedings.  Before  any  further  order  can  be  made,  it  will 
be  necessary  for  him  to  be  furnished  with  a  transcript  of  the  pro- 
ceedings in  the  suits  by  Mrs.  Bailey  and  Mrs.  Diffenderffer,  which 
were  carried  to  the  Court  of  Appeals,  as  mentioned  in  the  report  of 
Samuel  Vincenf  And  by  an  order  of  the  8th  of  July,  1816,  it  is 
said — "  It  being  represented  that  there  is  an  error  in  the  report  as  to 
the  suits  in  the  Court  of  Appeals,  mentioned  in  the  order  of  the  25th 
of  March,  1815,  the  auditor  may  proceed  to  examine  the  reports  and 
vouchers,  without  waiting  for  the  transcripts,  and  report  thereon, 
giving  notice  to  the  former  and  present  trustee."  From  all  which  I 
take  it  to  have  been  finally  settled  by  the  judgment  of  the  Court,  in 
tbe  case  of  Sarah  Rogers  and  others  vs.  Merryman  and  Smithy  to  which 
the  widow  and  the  four  daughters  of  the  late  Charles  Rogers  were 
all  parties ;  first,  that  the  debts  of  the  testator  had  been  all  properly 
and  correctly  paid  by  the  late  trustee,  Vincent,  and  that  a  share  oi 
the  surplus,  left  after  their  payment,  having  been  ordered  to  be  paid 
to  Catharine  Diffenderffer,  who  had  been  a  party  to  that  suit  before 

her  marriage,  is  conclusive  upon  her  and  those  *  claiming 
*''•'•  under  her.  Because  so  long  as  those  orders  of  the  12th  of  Sep- 
tember, and  15th  of  December,  1810,  remain  in  full  force  (and  they 
are  not  now  revisable  in  any  way,)  she,  nor  any  one  claiming  under 
her  cannot  be  permitted  in  any  way  to  question  the  correctness  of 
the  manner  in  which  the  debts  of  the  late  Charles  Rogers  were  paid, 
which  has  been  so  distinctly  noticed,  considered  and  confirmed  by 
those  judgments  of  the  Court.  And  in  the  next  place,  that  it  has 
been  finally  determined  by  the  judgment  of  this  Court,  as  indicated 
by  the  ordera  of  the  25th  of  March,  1815,  and  the  8th  oi*  July,  1816, 
that  this  defendant,  John  Diffenderffer,  was  to  be  considered  thence- 
forward as  the  trustee,  for  the  execution  of  the  will  of  the  late 
Charles  Rogers;  and  that  he  had  succeeded  to  that  trust  under  the 
authority  of  this  Court,  immediately  after  the  resignation  of  Samuel 
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ViDcent,  on  the  23d  of  November,  1814.  These  positions  which  have 
been  established  in  that  ease  appear  to  me  to  furnish  a  very  satisfac- 
tory answer  to  the  claim  of  the  representatives  of  the  late  Catharine, 
to  be  substituted  for,  and  allowed  to  take  the  place  of  the  creditors 
of  the  late  Charles  Rogers,  on  the  ground  of  their  having  been  im- 
properly paid  with  their  funds,  and  upon  that  ground  to  have  certain 
sams  withheld  for  their  use  from  the  distribution  now  about  to  be 
made;  and  also  to  the  objection  that  John  Diffenderffer  is  here 
claiming  only  as  the  natural  guardian  of  his  own  children,  and  in  op- 
position to  the  plaintiffs;  since  those  proceedings  shew  that  he 
stands  here  as  a  trustee,  constituted  by  the  authority  of  this  Court, 
for  the  benefit  of  all  the  devisees  under  the  will  of  the  late  Charles 
Bogers. 

But  passing  over  all  the  proceedings  and  final  acyudications  in 
that  case  of  Rogers  and  others  vs.  Merryman  and  iimithj  let  us  return 
to  the  decree  in  this  case  of  the  7th  of  April,  1828,  by  which,  the  de- 
fendant, John  Diflfenderffer,  has  been  called  upon  to  account  for  the 
rents  and  profits  for  the  whole  time  the  property  has  been  in  his  pos- 
session, or  may  remain  in  his  possession.  The  statements  reported 
by  the  auditor,  and  the  exceptions  of  the  parties  to  those  qoq 
*  statements,  present  two  distinct  subjects  for  the  considera-  *''••* 
tion  of  the  Court.  First — ^the  claims  and  pretensions  of  the  repre- 
sentatives of  the  late  Catharine ;  and  secondly,  the  allowances  and 
liabilities  of  this  defendant,  John  Diflfenderffer.  It  has  been  urged 
that  the  debts  of  the  late  Charles  Rogers  were  paid  contrary  to  the 
directions  of  his  will  by  the  trustee,  Vincent,  out  of  rents  and  profits 
which  ought  to  have  gone  to  the  late  Catharine;  and  consequently, 
that  she,  or  her  representatives,  to  the  extent  of  the  rents  and  profits 
to  which  she  was  entitled,  and  which  have  been  so  misapplied,  ought 
now  to  be  allowed  to  take  the  place  of  those  creditors,  as  against 
those  funds  in  the  hands  of  this  trustee,  and  which  are  now  about 
to  be  distributed.  This  stand  is  taken  upon  the  ground  of  substitu- 
tion, and  it  can  only  be  maintained  by  means  of  those  principles,  by 
which  a  surety,  or  one  who  has  been  placed  in  the  condition  of  a 
surety,  is  allowed  to  take  the  ))lace  of  the  creditor  against  the  prin- 
cipal debtor;  or  by  the  help  of  those  principles  by  which  securities 
or  assets  are  marshaled,  so  as  to  satisfy  all,  or  to  leave  the  loss  fall 
where  it  must  rest,  according  to  the  positive  rules  of  law,  oi  by  the 
aid  of  the  general  principles  of  equity,, arising  out  of  some  fraud  or 
injustice  practised  or  participated  in  by  the  plaintiff's,  or  those  under 
whom  they  claim.  It  is  a  well  settled  general  rule,  that  no  one  can 
be  allowed  to  intrude  himself  upon  another  as  his  surety ;  and,  there- 
fore, if  a  man  voluntarily  pays  the  debt  of  another,  without  any 
agreement  to  that  effect  with  the  debtor,  he  cannot  take  the  place 
of  the  creditor,  or  in  any  way  recover  the  money  so  paid,  of  the 
debtor.  Because  the  law  does  not  permit  one  man  thus  officiously, 
and  without  solicitation,  to  intermeddle  with  the  affairs  of  another. 


198     DIFFENDEEFFER  vs.  WINDER  BT  ux — 3  G.  &  J. 

Stokes  Ts.  Lewis,  1  T.  R.  20.  The  only  exception  to  this  general  rule 
is  where,  on  a  bill  of  exchange  being  dishonored,  a  third  person,  not 
a  party  to  it,  may  pay  it  for  the  honor  of  the  drawer,  or  any  of  the 
endorsers — and  the  reason  of  allowing  this  exception  is,  that  it  iu- 
Qo  1  ^^^^^  tb*  friends  of  the  drawer  or  endorsers  to  render  •  them 
•''•'*  this  service,  and  by  that  means  preserve  the  honor  of  com- 
merce, and  the  credit  of  the  trader.  Chitty  on  BillSj  164.  But  where 
one  by  express  contract  becomes  bound  as  a  suret}'  for  the  payment 
of  the  debt  of  another,  or  as  an  insurer  against  loss,  then,  if  the 
surety  or  insurer  pays  the  whole  debt,  or  reimburses  the  loser,  he 
thereby  entitles  himself  to  demand  a  full  assignment,  or  subrogation 
of  all  the  securities  of  the  creditor,  or  insured,  and  has  a  right  in  all 
respects  to  be  substituted  for  the  creditor  or  insured,  so  as  to  enable 
him  to  obtain  reimbursement  from  his  principal.  Foth.  Ob.  p.  2,  ch, 
6,  Art.  4 ;  Coop.  Inst  612,  420 ;  Randall  vs.  Cochran^  1  Ves.  Sr.  99. 
This  right  of  a  surety  to  a  certain  extent  has  been  afiSrmed  by  oar 
Act  of  1763',  ch.  23,  sec.  8.  And  this  Court  has  so  entirely  approved 
of  the  doctrine,  as  to  allow  the  surety  who  had  paid  the  whole  par- 
chase  money  to  have  the  benefit  of  the  equitable  lien  of  the  vendor. 
Mela^  vs.  Cooper,  13th  Feb.  1804 ;  and  also  to  allow  a  surety  on  a 
custom-house  bond,  who  had  paid  the  whole  debt,  to  take  the  place 
of  the  government,  and  thus  to  secure  to  himself  the  high  and  over- 
ruling preference  to  which  such  a  creditor  is  entitled.  Mickle  vs. 
Taylor,  1806.  These  principles  in  regard  to  those  who  stand  prop- 
erly in  the  relation  to  each  other,  of  principal  debtor  and  surety, 
hare  been  extended  for  the  benefit  of  an  executor  or  administrator, 
who  may  have  been  induced  through  mistake  to  pay  the  debts  of  the 
deceased  beyond  the  amount  of  the  assets  which  came  to  his  hands, 
in  which  case  he  has  always,  been  allowed  in  this  Court,  as  in  Eng- 
land, to  take  the  place  of  the  creditor,  and  obtain  reimbursement  out 
of  the  real  assets  of  the  deceased.  And  if  the  debt  so  overpaid,  was 
on  a  judgment  against  the  deceased,  operating  as  a  subsisting  lien 
upon  his  realty,  the  executor  or  administrator  is  permitted  to  take 
the  place  of  such  judgment  creditor,  and  to  have  a  preference  in  the 
distribution  of  the  real  assets  over  creditors  of  inferior  grade.  Street 
vs.  Cook,  1809 ;  Robinson  vs.  Tonge,  3  P.  Will.  400. 

This  doctrine  of  substitution  embraces  only  those  cases  where 
^^  _  there  is  a  principal  debtor,  and  a  surety  by  express  *  contract; 
o^o  Qj.  ^here  for  the  benefit  of  commerce  a  man  is  allowed  volun- 
tarily to  place  himself  in  the  condition  of  a  surety ;  or  where  he  had 
by  mistake,  as  in  the  case  of  an  executor,  made  payment  as  if  it  had 
stood  in  that  situation.  Now  before  any  of  the  principles  on  this 
subject  can  be  brought  to  bear  upon  the  case  under  consideration,  it 
must  appear  that  the  plaintiffs,  Araminta,  or  those  under  whom  she 
claims,  were  the  principal  debtors,  or  that  Catharine,  or  those  claim- 
ing under  her  were  their  sureties.  And  that  those  claiming  under 
Catharine  were  now  here  asking  to  be  reimbursed  as  such  out  of  the 
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funds  of  their  principal  now  in  the  hands  of  the  Coart.  Bat  the  aa- 
snmption  of  any  such  statement  would  be  in  direct  opposition  to  all 
the  prools  in  the  case.  Vincent  was  a  trustee,  appointed  by  this 
Coart  for  the  benefit  of  all  concerned  in  the  estate  of  the  late  Charles 
Bogers,  and  if  he  misapplied  the  rents  and  profits,  which  came  to  his 
hands,  he  alone  is  responsible.  If  this  Court  were  now  to  make  good 
to  Catharine's  representatives  any  amount  of  the  rents  and  profits 
which  had  been  misapplied  by  Viricent  to  their  prejudice,  out  of  the 
proportion  of  the  funds  now  about  to  be  distributed,  to  which  the 
plaintiff,  Araminta,  is  entitled,  it  would  be  in  effect,  to  treat  her  as 
the  principal  debtor,  for  whose  benefit  among  others,  Vincent  was 
not  merely  a  trustee,  subject  only  to  the  order  of  this  Court,  but  who 
was  in  fact  her  own  proper  agent;  or  it  would  be  to  consider  Ara- 
minta as  the  surety  of  the  trustee,  Vincent.  But  there  is  nothing  in 
the  case  to  warrant  the  placing  of  Araminta  in  any  such  condition 
of  responsibility;  and  therefore  the  representatives  of  the  late  Cath- 
arine cannot  sustain  themselves,  in  the  stand  they  have  taken,  by 
any  principle  derivable  from  the  case  of  a  principal  debtor,  and 
sarety. 

But  the  representatives  of  the  late  Catharine  insist  on  having  the 
securities,  or  these  assets  now  about  to  be  distributed,  so  marshaled, 
as  to  reimburse  them  to  the  amount  of  their  share  of  the  rents  and 
profits,  which  had  been  misapplied  by  the  former  trustee,  Vincent. 
The  marshaling  *  of  securities  is  only  made  where  the  debt  ^^^ 
is  80  secured,  as  to  give  the  creditor  the  means  of  obtaining  «''•'' 
payment  out  of  two  funds,  and  other  creditors  can  reach  only  one  of 
them.  In  such  case  the  Court  will  comi)el  the  creditor  who  holds  the 
more  comprehensive  security,  to  obtain  payment  as  far  as  practicable, 
oat  of  the  fund  which  the  other  creditors  cannot  reach.  So  as  to 
leave  the  other  fund  to  be  distributed  among  the  creditors  holding 
inferior  securities.  1  Mad.  Ch.  250.  But  there  is  no  sort  of  analogy 
between  the  case  of  creditors,  whose  securities  may  be  thus  mar- 
shaled for  the  benefit  of  all,  and  without  injury  to  any,  and  the  case 
now  under  consideration.  The  plaintiff,  Araminta,  and  the  repre- 
sentatives of  the  late  Catharine,  stand  precisely  in  the  same  situa- 
tion; not  as  creditors  seeking  payment  by  way  of  preference,  or 
otherwise,  from  the  assets  of  a  debtor;  but  claiming  the  distribution 
of  a  fnnd  to  which  they  are  equally  entitled.  Marshaling  of  assets 
respects  two  different  funds,  and  two  different  sets  of  parties,  where 
one  set  can  resort  to  either  fund,  the  other  to  only  one.  As  where 
there  are  real  and  personal  assets,  and  judgment,  and  simple  con- 
tract creditors,  the  real  assets  will  be  applied  to  the  satisfaction  of 
the  judgment  creditors,  so  as  to  leave  the  personalty  to  satisfy  the 
debts  due  by  simple  contract.  1  Mad.  Ch.  615.  But  here  there  is 
but  one  fund,  and  one  set  of  claimants,  who  all  deduce  their  titles 
from  the  same  fountain.  There  is  then  nothing  to  be  drawn  from 
the  principles  of  equity,  in  relation  to  the  marshaling  of  securities, 
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or  of  assets,  which  can  in  any  manner  aid  the  representatives  of  the 
late  Catharine,  in  maintaining  the  stand  they  have  taken.  It  has, 
however,  been  argned,  that  the  amount  misapplied  by  the  trustee, 
Vincent,  came  to  the  use  of  those  under  whom  Araminta  claims,  and 
therefore  that  it  ought  to  be  deducted  from  the  share,  now  about  to 
be  awarded  to  her.  If  it  has  been  shown  that  Vincent  had  fraudu- 
lently misapplied  the  funds,  and  that  Aramint-a,  or  those  under  whom 
she  claims  had  participated  in  the  fraud ;  or  that  Vincent  had  paid 
^  ^  money  properly  belonging  to  the  •  late  Catharine,  or  her 
941  representatives,  to  Araminta,  or  those  under  whom  she  claims, 
who  had  received  it,  knowing  it  to  be  such,  then  there  would  have 
been  a  strong  equitable  ground,  for  deducting  the  amount  so  received, 
for  the  benefit  of  the  representatives  of  the  late  Catharine,  from  the 
amount  now  about  to  be  awarded  to  Araminta.  But  there  is  no 
proof  whatever,  of  any  fraud  in  Vincent,  or  of  any  participation  in  it 
by  Araminta,  or  those  under  whom  she  claims,  or  of  their  having 
received  any  sum  of  money,  knowing  it  to  be  the  money  of  the  late 
Catharine,  or  that  it  was  money  to  which  they  were  not  justly 
entitled.  Upon  the  whole,  therefore,  I  am  of  opinion  that  no  deduc- 
tion whatever,  can  be  made  from  the  share  to  which  the  plaintiff, 
Araminta,  is  entitled,  because  of  any  misapplication  of  the  rents  and 
profits,  in  payment  of  the  debts  of  the  late  Charles  Rogers,  or  on 
account  of  any  other  misapplication  of  them  by  the  former  trustee, 
Samuel  Vincent. 

Having  thus  disposed  of  the  claims  of  the  representatives  of  the 
late  Catharine,  it  only  remains  to  determine  the  extent  of  the  allow- 
ances and  liabilities  of  the  defendant,  John  DiffenderfTer.  It  has 
been  argued  on  his  behalf,  that  he  cannot  be  considered  as  a  trustee, 
because  he  took  possession  of  this  property  in  no  other  character 
than  as  the  natural  guardian  of  his  children.  Admitting  that  he 
did  so,  he  himself  states,  that  he  held  their  right  under  the  will  of 
their  granxlfather,  and  so  far  according  to  his  own  showing,  he  took 
possession  of  this  property,  in  the  character  of  a  trustee;  and  as  such 
he  undertook  at  his  peril,  with  the  title  deeds  of  his  children  before 
him,  to  claim  and  hold  on  their  behalf,  a  much  larger  interest  than 
that  which  belonged  to  them.  He  had  thus  confessedly  assumed  no 
higher  character,  than  that  of  trustee  for  those  who  had  the  right, 
and  now  that  it  clearly  appears,  and  has  been  determined  by  the 
decree  of  this  Court,  that  the  whole  right  was  not  in  his  children,  he 
certainly  cannot  be  allowed  to  assume  a  new  character,  and  to  retain 
rents  and  profits,  which  he  does  not  pretend  to  have  received  as  his 
own,  but  for  the  *  use  of  others,  who  it  has  been  determined 
^"^^  have  no  right  to  them,  and  who  cannot  be  allowed  to  receive 
them,  or  be  held  accountable  for  them.  The  decree  of  the  7th  April, 
1828,  is  however,  conclusive  upon  this  subject.  Under  that  decree 
he  has  been  called  upon  to  account  for  the  benefit  of  those,  the  extent 
of  whose  interests  has  been  determined  by  it.    But  it  appears  from 
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all  the  proceedings,  that  he  has  had  in  all  respects,  as  complicated 
and  troublesome  an  estate  to  deal  with,  as  ever  was  committed  to  the 
management  of  an  executor  or  administrator.  His  receipts  have 
been  very  numerous,  many  of  them  small,  and  the  collections  and 
disbursements,  it  is  evident,  must  have  been  attended  with  much 
trouble,  and  therefore,  upon  every  principle  pf  analogy,  (apart  from 
considering  him  as  the  successor  of  Vincent,  to  i?^hom  ten  per  cent, 
had  been  allowed,)  I  am  of  opinion  that  ten  per  cent,  commission  is  a 
reasonable  compensation,  and  I  shall  therefore  ratify  the  statement 
of  the  auditor  which  makes  that  allowance. 

It  is  contended  on  behalf  of  John  Diffenderffer,  that  he  is  not 
chargeable  with  interest  at  all,  while  on  the  other  hand,  compound 
interest  is  claimed  of  him.  Legal  interest  is  the  measure  of  damages, 
which  the  law  allows  in  all  cases  for  the  detention  of  money,  which 
the  holder  is  made  to  pay,  where  he  is  in  any  default  in  not  paying 
or  applying  the  money  in  his  hands,  us  he  was  bound  to  do.  2  Fonb, 
423.  The  general  rule  is,  however,  that  interest  is  not  given  upon 
interest;  and  therefore  in  this  Court  when  interest  is  allowed,  it  is 
computed  by  the  auditor,  from  the  time  the  money  became  due,  up 
to  the  time  of  stating  the  account,  and  the  decree  is  made  for  the 
whole  amount  with  interest  only  on  the  principal  sum,  from  that  time 
till  paid ;  by  which  mode  of  computation  and  decree,  compound  inte- 
rest is  excluded,  and  this  appears  to  be  the  rule  in  Virginia.  Shep- 
pard^s  Ex.  vs.  Stark  et  ux,  3  Munf,  41. 

It  has  long  been  the  established  course  of  this  Court,  according  to 
the  rule  laid  down  by  the  Court  of  Appeals,  in  taking  an  account  of 
rents  and  profits,  to  charge  the  party  *  with  interest  thereon,  q„^ 
from  the  respective  times  they  were  received,  l>at7t«  vs.  Wdlsh^  3^11 
2  H.  db  J.  329.  In  this  case,  one  of  the  accounts  of  rents  and  profits, 
has  been  statecl  with  annual  rests,  at  the  instance  of  the  plaintiflfs, 
and  the  statement  has  not  been  objected  to.  It  is  more  favorable  to 
the  defendant,  John  Diffenderifer,  than  to  charge  him  with  interest 
according  to  the  rule  of  the  Court,  from  the  time  each  sum  was 
received,  and  therefore  the  computation  of  interest  from  the  rest, 
will  in  this  case  be  approved. 

But  it  is  objected,  that  interest  should  not  be  charged  on  the  in- 
terest computed  as  a  portion  of  the  balances,  at  each  of  those  rests. 
From  all  that  has  been  said  upon  this  subject,  I  take  it  that  interest 
apon  interest,  or  compound  interest,  may  be  charged  in  three  kinds 
of  cases ;  fii^t,  where  with  the  knowledge  and  permission  of  the 
debtor,  his  whole  debt,  principal  and  interest,  has  been  paid  by  a 
third  person,  or  his  surety,  because  as  to  such  third  person  or  surety, 
the  interest  is  the  same  as  the  principal  sum  lent.  2  Fonb.  438. 
Secondly,  where  a  trustee  or  holder  of  money  has  been  directed,  and 
undertakes  to  invest  the  sum  placed  in  his  hands  in  a  way  to  make 
it  productive,  and  fails  or  refuses  to  do  so,  he  shall  be  charged  with 
comfK)und  interest.    As  where  a  trustee  who  had  been  appointed  by 
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a  decree  of  this  Court  to  make  sale  of  certain  real  estate,  was  or- 
dered to  invest  the  proceeds  of  sale,  then  in  his  hands  in  bank  stock, 
and  that  he  should  in  like  manner  invest  the  dividends  arising  from 
such  investment ;  and  on  his  failing  and  refusing  to  do  so,  the  auditor 
was  directed  to  state  an  account,  charging  him  with  interest,  which 
he  was  ordered  to  bring  into  Court,  with  interest  on  the  interest  so 
charged,  until  brought  in,  which  order  was,  upon  an  appeal,  affirmed. 
Brewer  vs.  Hanson^  1  H.  i&  0,  12.  And  thirdly,  where  a  trustee  has 
received  rents  and  profits,  which  he  should  have  applied  so  as  to  be 
productive,  or  towards  the  maintenance  of  devisees,  but  failing  or 
refusing  to  do  so,  retains  and  uses  the  money  as  his  own,  in  a  man- 
ner to  derive  profit  from  it,  there  also,  he  shall  be  charged  with 
^^^  *  the  whole  profits  he  has  made  from  the  use  of  it,  or  on  his 
«oU  failing  clearly  to  shew  what  those  profits  were,  it  will  be  pre- 
sumed, that  the  annual  amount  of  interest  has  yielded  him  interest, 
and  he  shall  be  charged  with  interest  thereon  accordingly,  consider- 
ing each  year's  interest  as  an  addition  to  the  capital  sum  lent  or  with- 
held. 

The  equity  of  this  last  rule  is  founded  upon  the  fact  of  the  benefi- 
cial application  of  the  money  to  the  trustee's  own  use,  in  violation  of 
his  trust,  and  to  the  prejudice  of  the  cestui  qtie  trust,  and  therefore  it 
must  appear,  that  the  nature  of  the  trust  required  the  trustee  to 
make  the  funds  which  came  to  his  haiids  productive  as  soon,  and  to 
as  large  an  amount,  as  practicable,  in  the  mode  prescribed,  or  in 
some  other  reasonable  way  at  his  discretion ;  or  that  he  waa  required 
to  apply  them  to  the  maintenance  or  education  of  the  cestui  que  trust; 
and  it  must  also  appear  that  he  not  only  failed  to  do  so,  but  ai>plied 
the  monejv'  to  his  own  use,  or  put  it  to  hazard  in  a  manner  in  which 
he  did,  or  might  have  derived  a  profit  from  it.  That  the  trustee  was 
required  to  invest,  or  make  a  beneficial  application  of  the  money, 
may  be  shown  by  the  terms  in  which  the  trust  was  created.  But 
whether  he  hius  applied  it  to  his  own  use  or  not,  must  be  shown  by 
proof.  Whether  the  pecuniary  ability  of  the  trustee  was  such  as  to 
enable  him  to  pay  at  any  time  when  called  on,  is  a  matter  of  no  con- 
sequence, as  regards  the  question  of  interest.  The  making  of  a  de- 
posit of  this  money  at  a  bank  as  his  own,  or  making  purchases  with 
it,  or  using  it  in  the  course  of  his  trade,  hsis  been  deemed  sufficient 
evidence  of  his  deriving  such  a  profit  from  it,  as  to  authorize  the 
Court  to  charge  him  with  interest  upon  each  annual  amount  of  in- 
terest. In  the  case  under  consideration,  it  very  satisfactorily  ap- 
pears to  have  been  the  duty  of  the  defendant,  John  Diflenderfler,  to 
have  applied  the  rents  and  profits  received  by  him,  for  the  benefit  of 
all  the  devisees  of  the  late  Charles  Rogers,  and  that  instead  of  doing 
so,  he  deposited  them  as  received,  in  bank  as  his  own,  drew  them 
out,  made  purchases,  and  used  them  for  his  own  use  and 
ool  •i)enefit  exclusively.  What  advantages  he  derived  from 
those  rents  and  profits,  thus  mingled  with  his  own  money,  from  the 
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time  of  their  being  deposited  in  bank,  has  not  been  shown,  but  such 
a  course  of  management  must  have  been  very  beneficial  to  himself, 
aud  greatly  injurious  to  the  devisees.  Such  a  course  of  conduct  by 
any  one,  standing  as  this  defendant,  John  Diffenderffer  did,  bound 
to  make  the  funds  received  by  him  productive,  or  constantly  useful 
to  those  entitled  to  them,  cannot  be  tolerated  by  this  Court.  I  am 
therefore  of  opinion,  that  he  has  been  correctly  charged  with  interest 
on  the  whole  amount,  including  principal  and  interest,  found  to  be  in 
his  hands  at  each  rest.  Newton  vs.  Bennett^  1  Bro,  Ch.  R,  359 ; 
Roche  vs.  Hartj  11  Ves.  59 ;  Raphael  vs.  Bcehm^  i  &.  92 ;  Raphael  vs. 
Bcdhmy  13  Ves,  408;  Raphael  vs.  Bcehm^  lb.  591 ;  Ringgold  vs.  Ring- 
gold^ 1  H.  ci;  G.  12;  State  of  Connecticut  vs.  Jackson^  1  Johns.  C.  14; 
Schiefflin  vs.  Stewart^  I  h.  624. 

Decreed,  that  statement  (D)  be  ratified  and  confirmed,  and  the 
others  rejected — and  that  John  Diflfenderffer  pay  unto  the  plaintififs, 
and  to  each  of  the  other  parties,  their  costs.  ^ 

From  this  decree  both  parties  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  upon  the  cross-appeals  before 
Buchanan,  C.  J.,  Archer  and  Dorset,  JJ. 

Dulanyj  for  the  appellant,  (DiffenderflTer,)  contended,  1.  That  under 
the  circumstances  of  the  case,  Difienderffer  was  not  chargeable  with 
compound  interest, — he  took  possession  of  the  property,  believing  it 
to  belong  to  his  wife  and  children.  The  will  does  not  direct  the 
trust  fund  to  be  invested  for  the  purpose  of  accumulation ;  nor  is 
there  any  express  declaration  that  the  property  was  given  for  the 
inaintenauce  of  the  cestuis  que  trust.  Thei-e  are  but  two  cases  in 
which  compound  interest  was  ever  charged.  In  the  one,  the  charge 
was  made  upon  the  ground  of  fraud ;  in  •  the  other,  upon  the 
fact,  that  the  trustee  had  used  the  funds  for  his  own  benefit, 
the  rule  being,  that  an  executor  or  trustee  shall  make  no  profit  to 
himself  from  the  estate  in  his  hands.  In  Schiefflin  vs.  Stewart^  1 
Johns.  C.  R,  623,  Chancellor  Kent  infers  that  compound  interest  has 
been  charged  in  some  English  cases,  because  rests  were  taken,  though 
such  is  not  necessilrily  the  case.  A  mere  misapplication  of  funds  by 
an  executor,  will  not  subject  him  to  compound  interest ;  he  can  only  be 
so  charged  upon  the  ground  of  profit,  and  proof  of  such  profits  must 
be  adduced.  It  is  not  sufficient  that  the  executor  is  silent  as  to  the 
extent  of  his  profits;  there  must  be  actual  proof  that  he  has  made 
profits  equal  to  compound  interest  before  he  can  be  charged  at  that 
rate.  This  principle  is  recognized  in  Ringgold  vs.  Ringgold^  1  H.  db 
G,  12— and  also  in  Tibbs  vs.  Carpenter,  1  Madd,  Rep.  162;  1  Chitty 
Dig.  548;  Earl  of  Hardicick  vs.  Vernon,  14  Ves.  504;  Raphael  vs. 
Bcehm,  13  Ves.  411 ;  Bates  vs.  kScales,  12  lb.  402. 

2.  But  Difi'enderffer  is  not  chargeable  with  interest  at  all.  He 
took  possession  of  the  property,  imder  the  impression  that  it  be- 
longed exclusively  to  his  own  children — his  answer  and  the  proofs* 
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show  this  clearly.  Defendant  was  acting  under  the  inflaence  of  an 
honest  mistake,  into  which  any  man  of  ordinary  pmdence  might 
have  fallen,  and  therefore  he  shonld  not  be  made  to  pay  even  simple 
interest,  which  is  charged  upon  the  ground  of  negligence.  Bruere 
vs.  Pemberton,  12  Ves.  390;  2  ChiUy  Dig.  1311;  3  Aik.  444;  Franklin 
vs.  Oreen,  2  Vern.  137;  Attomey-Oeneral  vs.  Corporation  of  Exeter^  2 
Ru8.4]S\  Attomey-Oeneral  v%.  Bean  and  Canons  of  Christ  Church,  2 
Rus.  321.  All  the  defendant  is  bound  to  do  in  such  a  case,  is  to  re- 
fund the  money  when  the  mistake  is  discovered.  Brisbane  vs. 
Bacres,  1  Serg,  and  Low.  60,  51 ;  Smith  vs  Cumberford,  2  Ves.  Jr. 
698 ;  Methodist  Esp.  Ch.  vs.  Jacques,  3  Johns.  Ch.  78,  79 ;  Squire  vs. 
Bean,  4  Bro.  Ch.  R.  326 ;  1  Atk.  269 ;  Potoell  vs.  Hankey  and  Cox,  2 
P.  Wms.  82,  83. 

Johnson,  for  the  appellees,  (Winder  and  wife,)  referred  to  Banlc  vs. 
Seton,  1  Pc<er«, 309;  Ringgoldv^. Ringgold,!  H.  &  0.12]  Shiefflin  vs. 
Stewart,  1  Johns.  Ch.  620,  625;  Raphael  vs.  Bcehm,  11  Ves.  92 ;  Borne 
vs.  Catlett,  (SH.&J.  482 ;  Walker  vs.  TTocxf  t(7ar<i,  1  Russell,  107 ;  Sfeanw 
vs.  Brown,  1  Ptcfc.  538 ;  Biglowh  Big.  388 ;  Newson  vs.  Bouglass,  7  If. 
<fe  J.  417 ;  /SYflfte  vs.  Fridge,  3  tf .  cfe  J.  103 ;  -Bwiter  vs.  Butler,  3  ilt*. 
^ ;  Gist  vs.  Coofccy,  1  H.dbJ.  134. 

Tan^,  (Attorney -General  U.  8.)  in  reply,  referred  to  Tihbs  vs.  Car- 
penter, 1  and2  Madd.  162,  167 ;  1  Chitty  Big.  511 ;  2  P.  Wm«.  82 ;  3 
Afk.  60. 

^  -  •  DoESBY,  J.  delivered  the  opinion  of  the  Court.    In  dispos- 

^^^  ing  of  the  first  point  on  which  a  reversal  of  the  decree  of  the 
Ohancellor  has  been  urged,  it  is  unnecessary  for  this  Court  to  consider, 
whether  the  credit  insisted  on  by  appellant,  of  $2,578.77,  alleged  to 
have  been  paid  by  the  former  trustee,  (in  satisfaction  of  the  debts  due 
by  Charles  Rogers,)  out  of  that  portion  of  the  trust  fund  to  which  Mrs. 
Diffenderfi'er  was  entitled,  ought  not  to  have  been  discharged  by  the 
proceeds  of  the  trust  estate,  on  which  those  debts  were  conditionally 
a  lien,  accruing  before  the  death  of  Mrs.  Bailey;  because  it  does  not 
appear  by  the  record  before  us,  or  any  of  the  proceedings  which  it 
refers  to,  and  makes  evidence,  that  the  personal  estate  of  the  testa- 
tor was  insufiScient  for  the  payment  of  his  debts.  It  has  been  stated 
in  the  argument  that  such  insufficiency  is  established  by  the  audi- 
tor's statement  of  the  accounts,  of  the  former  trustee,  made  in  the 
year  1818.  But  to  these  accounts,  no  such  operation  can  be  given ; 
having  never  received  the  Chancellor's  confirmation,  they  are  no  evi- 
dence of  the  facts  they  are  relied  on  to  prove.  This  credit  therefore 
was  properly  rejected. 

In  discussing  the  question*  of  interest,  it  has  been  strongly  con- 
tended, that  no  such  charge  ought  to  be  made,  because  DiffenderfTer 
came  into  possession  of  the  trust  property,  as  the  allotment  of  his 
wife,  under  a  division  of  Charles  Rogers'  estate,  made  in  pursuance 
of  his  Inst  will  and  testament,  by  Samuel  Vincent,  the  former  trustee, 
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witboac  a  knowledge  of  any  other  persons  being  entitled  or  claiming 
title  to  any  part  thereof,  and  that  the  first  intimation  *  of  the  ^^  ^ 
kind  which  he  received,  was  the  filing  of  the  bill  in  Chancery,  •*** 
which  is  now  before  as.  What  wonld  be  Mr.  Diffenderffer's  rights  in 
sQch  a  state  of  facts,  we  are  not  required  to  determine.  He  stands 
not  in  that  predicament  before  as.  It  is  manifest  that  Samael  Vin- 
cent never  did  make  any  division  under  Charles  Rogers'  will  of  the 
real  estate  devised  to  Mrs.  Lee,  Mrs.  Martin,  and  Mrs.  Diffenderffer, 
the  only  property  whereof  a  division  was  directed : — that  everything 
done  by  Hands,  and  now  relied  on,  as  proof  of  such  division,  was  ta 
point  out  to  Diffenderffer,'  at  the  time  he  took  possession  of  the 
trast  property,  the  forty  feet  lot  on  Calvert  street,  devised  in  seve- 
ralty to  Mrs.  Bailey.  That  so  far  from  being  in  atter  ignorance  of 
the  rights  or  claims  of  the  appellees,  until  their  bill  was  filed  in  1825, 
he  was  iuUy  and  distinctly  notified .  thereof,  by  the  auditor's  state- 
ments in  1818,  made  under  his  own  eye^  and  as  well,  at  his  instance, 
as  at  that  of  the  former  trustee.  Had  het  then  believed  as  he  now 
alleges,  that  his  wife  and  children  were  entitled  to  the  whole  of  the. 
property  confided  to  his  charge,  what  would  have  been  his  course 
with  regard  to  the  auditor's  accounts  f  It  is  so  clearly  pointed  out 
both  by  his  duty  and  his  interest,  that  what  it  would  have  been,  can- 
not be  the  subject  of  a  momentary  doubt.  He  wonld  have  caused  ex- 
ceptions to  be  filed,  and  the  rights  of  the  parties  interested  to  be 
definitively  settled.  His  failure  to  have  done  this,  cannot  be  other- 
wise regarded,  than  as  a  recognition  of  the  title  of  the  appellees. 
He  has  therefore,  upon  the  grounds  upon  which  he  has  asked  it,  no 
claims  to  lenity  at  the  hands  of  this  Court. 

Where  trustees  act  bona  fid€j  and  with  due  diligence,  they  have 
always  received  the  favor  and  protection  of  Courts  of  equity ;  their 
acts  have  been  regarded  with  the  most  indulgent  consideration. 
But  on  the  other  hand,  where  they  have  betrayed  their  trust; 
wheTe  they  have  grossly  violated  their  duty ;  where  they  have  been 
guilty  of  unreasonable  negligence,  they  forfeit  all  claims  to  the  favor 
and  protection  of  the  Court.  Their  acts  are  inspected  with 
•the  severest  scrutiny,  and  they  are  dealt  with  according  to  *'*'• 
rules  of  strict,  if  not  of  rigorous  justice.  This  course  of  proceeding 
is  productive  of  the  most  beneficial  consequences,  and  is  founded  on 
the  soundest  principles  of  policy.  It  is  the  surest,  perhaps  the  only 
means  of  securing  the  fidelity,  vigilance  and  integrity  of  those,  to 
whose  hands  are  committed  the  interests  of  the  weakest,  and  most 
unprotected  portion  of  the  community. 

It  was  held  in  England,  even  in  the  days  of  Lord  Hardwicke,  that 
an  executor  was  not  chargeable  with  interest  who  had  used  for  his 
own  benefit,  money  belonging  to  the  estate  of  his  testator.  Subse- 
quently a  more  just  and  equitable  principle  was  adopted.  It  was  de- 
termined that  an  executor  or  trustee  ought  not  to  derive  any  advan- 
tage to  himself  from  the  trust  property ;  and  that  if  he  used  it  as 
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his  owD,  or  was  guilty  of  crassa  negligentia  in  not  paying  it  over  to, 
or  investing  it  for  the  benefit  of  the  cesttm  que  trtist^  that  he  shoald 
be  charged  with  the  annual  interest  of  four  per  cent.;  that  being  the 
established  interest  of  the  Court  of  Chancery.  At  a  subsequent 
period,  it  being  found  that  these  abuses  by  fiduciary  agents  still  con- 
tinued, and  that  justice  was  not  extended  to  cestuis  que  trusty  by  the 
rule  already  established,  the  Court  went  a  step  further,  and  decided, 
that  where  an  executor  or  trustee  used  the  trust  fund,  and  refused 
to  render  an  account  of  the  profits,  that  he  should  pay  an  interest  of 
five  per  cent.;  that  being  the  greatest  annual  interest  which  the  law 
allowed,  and  being  the  presumed  amount  of  profits,  to  the  whole  of 
which,  if  ascertained,  the  cestui  que  trust  was  entitled.  At  a  still 
later  period,  a  decree  was  passed,  (sanctioned  by  the  opinion  of  at 
least  three  Lord  Chancellors)  in  Raphael  vs.  Boehme^  reported  in  11 
and  13  Ves,  by  which  not  only  five  per  cent,  was  allowed,  but  com- 
pound interest  also,  against  an  executor  who  had  neglected,  as  di- 
rected by  the  will,  to  invest  money  with  the  interest  accruing  thereon 
•by  way  of  accumulation,  for  the  benefit  of  the  children  of  the  testa- 
tor. '  Tis  true,  that  the  decision  in  that  case,  was  made  as  dcpend- 
^  ing  on  the  peculiar  *  provisions  of  the  will,  under  which  the 
•*^**  executor  acted.  But  it  is  equally  true,  that  there  was  nothing 
in  that  will  enjoined  on  the  executor,  which  the  law  does  not  impose 
on  him  as  a  duty,  without  any  testamentary  injunction  on  the  sub- 
ject, where  money  belonging  to  the  deceased's  estate  unnecessarily, 
and  for  an  unreasonable  time,  remains  in  his  hands.  And  it  requires 
more  than  an  ordinary  degree  of  astuteness,  to  discern  the  distinc- 
tion in  a  moral  point  of  view,  or  in  the  eyes  of  a  Court  of  conscience, 
between  the  acts  of  him,  who  violates  the  duties  required  of  him  by 
a  testament  or  deed,  and  him  who  in  regard  to  the  same  subject- 
matter,  violates  the  same  duties  imperatively  imposed  on  him  by  the 
established  principles  of  law.  But  the  appellant  here,  is  not  ^ven 
entitled  to  the  Itenefit  of  this  distinction,  if  any  there  be,  because, 
like  the  executor  in  Raphael  vs.  Boehm^  his  duties  are  enjoined  on 
him  by  the  same  authority  under  which  he  derives  his  powers. 

In  what  has  been  said  respecting  the  legal  obligation  of  investment 
by  executors  or  trustees,  in  whose  hands  large  sums  have,  without 
any  reasonable  excuse  therefor,  been  suffered  to  remain,  we  do  not 
mean  to  say,  that  compound  interest  is  the  indemnity  to  be  made  for 
such  negligence.  The  current  of  English  decisions  is  against  it,  and 
the  question  is  not  now  before  us  for  adjudication.  It  is  hardly  ne- 
cessary to  say  that  Mr.  DiflFenderflfer,  by  bis  own  acts,  and  the  re- 
cognition of  his  agency  by  the  Court  of  Chancery,  stands  precisely  in 
the  same  attitude  in  which  he  would  have  stood,  had  he  been  a  trustee 
regularly  constituted  by  a  decree  of  that  Court.  The  doctrine  of -Ka- 
pha^l  vs.  Boehm  has  been  elaborately  investigated,  and  learnedly  dis- 
cussed in  New  York  by  that  most  distinguished  jurist.  Chancellor 
Kent,  and  has  been  adopted  to  its  fullest  extent  in  the  case  of  Schiefflin 
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vs.  Stewart^  1  Johns.  Gh.  B.  620,  where  no  directions  for  investment  or 
accnmnlation  are  to  be  found.  The  allowance  of  compound  interest 
prevails  in  like  manner  in  Soath  Carolina,  as  will  appear  by  Wright 
vs.  Wright,  2  McCordy  186,  where  two  cases  are  referred  *  to,  q ^^ 
as  having  previously  decided  the  same  question,  viz :  Bowles  ^"^^ 
and  Wife  vs.  Drayton,  1  Desaus.  489,  and  Edwards  vs.  McMorris, 
Harper^s  Eq.  Rep.  224.  In  Massachusetts  also,  the  computation  of 
interest  is  made  on  the  same  principles,  as  is  shown  by  the  case  of 
Bobbins  vs.  Haywood,  1  Pick.  Rep.  528,  in  which,  where  large  sums 
of  money  had  come  into  the  hands  of  a  guardian,  and  no  account 
had  been  rendered  for  many  years,  there  being  rents  from  real  estate 
and  income  from  public  stocks  periodically  received,  it  was  ordered 
that  an  account  be  settled  with  a  rest  for  every  year,  including  prin- 
cipal and  interest ;  and  the  balance  thus  struck,  carried  forward,  to 
be  again  on  interest,  whenever  the  sum  should  be  so  large,  that  a 
trnstee,  acting  faithfully  and  discreetly,  would  put  that  sum  into  a 
productive  state. 

Do  the  facts  in  this  cause  present  Mr.  Diffenderffer's  conduct  as  a 
trustee,  in  a  more  favorable  aspect,  than  that  in  which  appeared  the 
conduct  of  the  several  defendants  in  the  authorities  referred  to  f 
Sach  a  comparison  he  can  have  no  motive  to  invite.    In  Raphael  vs. 
Boehm,  the  testator  died  in  1791.    The  bill  was  filed  against  his  exe- 
cator  in  1794,  so  that  the  funds  were  in  the  executor's  hands  about 
three  years;  and  it  is  not  shown  that  he  ever  used  them  for  his  own 
benefit.    Within  three  months  after  filing  the  bill  against  him,  he 
obtained  an  order  for  that  purpose,  and  brought  into  the  Court  of 
Chancery  the  principal  part  of  the  money  he  had  received ;  and  in 
his  answer,  after  allegiug  payment  of  the  debts  of  the  deceased,  and 
for  the  maintenance  and  education  of  his  wards,  he  stated  that  he 
was  ready  to  pay  the  balance,  and  interest  for  the  testator's  money 
which  he  had  from  time  to  time  in  his  hands,  as  the  Court  should  di- 
rect.   Contrast  this  with  the  conduct  of  Mr.  Dififenderffer.    He  as- 
sumed the  trust  in  1815,  and  from  that  time  until  1828,  he  had  from 
time  to  time,  every  year  received  large  sums  of  money,  which  he  con- 
tinually employed  in  trade  and  speculation.    He  filed  more  than  one 
defective  answer,  withholding  from  the  complainants,  the  discovery 
*  they  sought.    He  claimed  the  whole  trust  fund  as  belonging 
to  his  wife  and  children,  and  endeavored  by  all  the  means  in  ^^^ 
his  power  to  stifie  the  inquiry  as  to  the  use  he  had  made  of  the 
money  received,  or  the  profits  which  had  accrued  from  its  use.    After 
the  present  litigation   had  continued  nearly  three  years,  he  filed 
a  supplemental  answer,  setting  up  an  unfounded  stale  claim  in  a 
stranger,  to  one-third  of  the  trust  fund;  thus  seeking  to  defeat  the 
just  rights  not  only  of  the  appellees,  but  of  his  own  children.    From 
the  year  1815  to  the  present  day,  it  does  not  appear  that  he  ever 
paid  or  offered  to  pay,  to  any  of  the  cestuis  que  trust,  one  dollar  of  the 
¥35,373.48,  which  he  received  before  the  2d  of  August,  1828,  being 
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the  income  of  the  original  triuit  estate.  In  Schiefflin  vs.  SUwarty  the 
executor  himself  filed  the  bill,  praying  that  his  accounts  might  be 
settled,  and  stating  that  he  was  desirous  of  paying  over  the  residue 
to  the  children  of  the  deceased,  or  their  guardian.  It  cannot  be  ne- 
cessary to  draw  the  strong  lines  of  discrimination  between  the  case 
at  bar,  and  the  cases  cited,  nor  further  to  prosecute  this  unpleasant 
comparison.    The  interest43  of  the  appellant  certainly  do  not  urge  it. 

Is  it  unjust  or  unlawful  to  charge  the  appellant  with  compound 
interest,  under  the  peculiar  circumstances  of  this  case  f  It  is  a  rule 
of  equity,  founded  as  well  on  principles  of  natural  justice,  as  of  sound 
policy,  and  now  too  well  settled  to  be  controverted,  that  profits  made 
by  an  executor,  or  trustee,  by  the  use  of  the  trust  fund,  belong  to  the 
cestui  qui  trust ;  and  that  if  an  account  of  such  profits  be  withheld, 
that  interest  shall  be  allowed  as  an  equivaleitt  therefor.  What  was 
the  trust  fund  used  by  DiffenderfEer,  in  the  year  1815  f  The  amount 
received  from  the  trust  estate  during  that  year.  Of  what  consisted 
the  trust  fund  used  in  1816  f  The  receipts  from  the  trust  estate  in 
1815  and  1816,  and  the  profits  made  in  1815.  Can  a  reason  be 
assigned  why  these  profits,  thus  used  by  the  trustee  as  so  much  cap- 
ital, should  not  bear  interest  in  the  same  manner,  as  any  other  part 
^  .  of  the  trust  fund  enjoyed  in  the  same  way  f  Ought  the  trustee 
^^^^  •to  have  the  beneficial  use  of  these  profits  for  sixteen  years, 
and  pay  no  interest  therefor  f  This  advantage  he  will  unquestiona- 
bly have  enjoyed,  if  charged  with  the  payment  of  simple  interest 
only.  Justice  cannot  be  administered  to  the  cestui  qui  trust,  their 
clear  equitable  rights  cannot  be  sustained,  but  by  allowing  them 
interest  on  their  profits  used  by  the  trustee.  And  this  is  the  com- 
pound interest  for  which,  under  the  decree  of  the  Chancellor,  the 
trustee  hath  been  made  answerable.  K  the  appellant  be  let  off  with 
the  payment  of  simple  interest,  it  would  be  offering  to  fiduciaries,  a 
premium  for  infidelity.  It  would  in  effect  be  a  decree  of  this  Court, 
giving  to  the  trustee  several  thousand  dollars,  in  addition  to  his  com- 
missions, of  the  property  of  the  cestuis  qui  trust,  as  a  reward  of  any- 
thing, rather  than  a  faithful  execution  of  the  duties  of  his  trust. 

It  may  also  be  remarked,  that  the  established  interest  of  the  Court 
of  Chancery  in  Maryland,  is  six  per  cent. ;  in  allowing  compound 
interest  thereon,  (unless  the  delinquency  be  of  at  least  twelve  years 
continuance,  nay  even  in  the  case  now  before  us,)  the  same  addi- 
tional relief  is  not  obtained  by  the  cestui  qui  trusty  that  is  granted  in 
the  familiar  cases  to  be  found  in  the  modem  Chancery  Reports  of 
England,  where  the  inflamed  interest  of  five  per  cent,  is  exacted  of 
executors  or  trustees,  who  abuse  their  trusts.  And  we  by  no  means 
go  to  the  length  to  which  Raphael  vs.  Boehm  has  bc^n  carried, 
where  five  per  cent,  has  been  charged,  and  interest  compounded  at  the 
same  rate.  If,  in  no  case,  compound  interest  is  to  be  exacted,  you 
uproot  the  settled  principle  of  equity,  that  all  gains  from  the  use  of 
the  trust  fund  shall  enure  to  the  benefit  of  the  cestui  qtfi  trust ;  and 
you  present  the  strange  anomaly  in  the  law,  that  every  shade  of 
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delinquency,  corruption  or  misconduct  of  a  trustee,  no  matter  how 
various  its  consequences  may  be  to  the  interests  of  the  cestui  que 
trust,  is  visited  with  the  same  measure  of  retribution.  If  in  England 
and  New  York,  where  trustees  are  agents,  serving  gratuitously,  it  be 
deemed  equitable  for  some  delinquencies  to  subject  them  to  the  pay- 
ment •  of  compound  interest,  ought  it  to  be  looked  on  as  a  ^  .  ^ 
measure  of  severity,  that  the  same  rule  should  prevail  in  Mary-  •'^  • 
land,  where  trustees,  by  way  of  commission,  are  liberally  compen- 
sated for  all  the  services  they  render  ?  But  this  question  of  com- 
pound interest  is  not  now,  for  the  first  time,  submitted  to  the  consid- 
eration of  this  tribunal.  lu  Dame  vs.  CaUett,  6  H,<6  J,  482,  where 
the  decree  of  the  Chancellor  had  given  compound  interest,  this  Court 
said,  that  they  could  not  '^  concur  with  the  Chancellor  in  the  allow- 
ance of  compound  interest.  It  is*neither  charged  nor  proved,  that 
the  executors  had  appropriated  any  of  the  bequest,  or  of  the  proceeds 
thereof,  to  their  own  use,  or  employed  them  in  their  own  business,  or 
in  any  way  made  any  profit  or  gain  from  them,  or  in  any  manner 
subjected  them  to  hazard."  The  necessary  inference  from  which  is, 
that  if  these  facts  had  appeared,  it  would  have  been  deemed  a  fit 
case  for  compound  interest.  The  principle  is  still  more  distinctly 
affirmed  in  Ringgold  vs.  Einggold,  1  H.  db  0.  79,  80,  where  this  Court 
thus  express  themselves :  "  Where  the  trustee  is  directed  to  invest 
funds,  and  to  reinvest  the  dividends ;  or  in  other  words,  where  the 
tnist  directs  ait  accumulation,  and  the  trustee  has  used  the  funds, 
compound  interest  will  be  allowed,  as  was  done  in  the  case  of  Eaphctel 
vs.  Boehm,  11  Ves.  92, 108,  109,  and  S.  C.  13  Ves.  407,  590— or  where 
he  has  used  the  trust  money,  or  employed  it  in  his  trade  or  business, 
he  shall  be  charged  in  the  same  manner,  as  was  decreed  in  Sehiefflin 
vs.  Stewart  and  others,  1  Johns.  Ch.  B.  620.  The  grounds  of  this 
allowance,  as  is  apparent  from  these  cases,  is  founded  on  the  gain  or 
presumed  gain  of  the  trustees,  and  that  the  cestui  que  trust  may  be 
indemnified  by  the  efforts  of  the  Court  in  this  way,  to  reach  their 
profits  or  presumed  profits."  Upon  principle,  therefore,  as  well  aa 
authority,  so  far  as  the  appeal  of  the  appellant  is  concerned,  we 
affirm  the  decree  of  the  Chancellor. 

On  the  appeal  taken  in  this  case  by  Winder  and  wife,  we  cannot 
sustain  the  decree  of  the  Chancellor.  It  gives  to  •  the  trustee  q^^ 
a  commission  of  ten  per  cent,  which  is  the  full  allowance  that  •'^^ 
ought  to  have  been  made  to  him,  had  his  conduct  been  marked  by  a 
strict  performance  of  the  duties  he  had  assumed.  But  this  is  very 
far  from  being  the  posture  in  which  he  appears  before  us.  It  is  the 
duty  of  a  Court  of  equity,  in  the  distribution  of  its  favors,  to  dis- 
criminate between  those  who  violate  their  duty,  and  abuse  their 
trust,  and  those  who  perform  it  with  skill  and  fidelity.  To  the 
latter  a  full  commission  is  cheerfully  bestowed  ;  to  the  former  half 
that  amount  is  reluctimtly  granted.  Mr.  Diff'enderffer  having  kept 
fall  and  fair  accounts  of  his  receipts  and  expenditures,  and  in  that 
14  3  G.  &  J. 
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respect  faitbfally  discharged  his  duty  as  trustee,  we  do  not  think  he 
has  forfeited  all  claim  to  com  missions,  a«  he  otherwise  would  have 
done.  We  reverse,  therefore,  the  decree  of  the  Chaccellor  on  the 
appeal  by  Winder  and  wife,  on  the  ground  that  but  five,  instead  of 
ten  percent,  commission,  ought  to  have  been  allowed  to  the  trustee. 

Upon  this  reversal,  we  are  called  on  to  exercise,  as  it  were,  an 
original  equity  jurisdiction — to  give  that  decree  on  the  record  before 
us,  which  the  Chancellor  ought  to  have  given.  Whilst  relieving  the 
appellant,  we  must  do  justice  to  the  appellee.  If,  therefore,  by  the 
decision  of  the  Chancery  Court,  any  injustice  has  been  done  to  him, 
in  remodeling  the  decree  we  must  extend  to  him  that  relief,  on 
which  his  equities  authorize  him  to  insist.  That  an  error  to  the  pre- 
judice of  the  appellee,  John  Diffenderfl'er,  has  been  inadvertently 
committed  in  Chancery,  is  manifest.  He  has  been  decreed  to  pay 
two-thirds  of  the  rents  and  profits  of  the  trust  fund  to  his  children, 
from  the  16th  of  January,  1815,  till  1828,  whereas  their  rights  first 
accrued  to  them  on  the  death  of  their  mother,  on  the  30th  of  June, 
1818.  If  it  be  asked,  why  on  this  ground  the  decree  of  the  Court  of 
Chancery  was  not  reversed  on  the  appeal  of  John  Diffenderfier! 
The  answer  is  obvious ;  his  not  haying  made  it  a  matter  of  excep- 
tion  to  the  auditor's  statements,  the  Act  of  •  1825  precluded 
9411  jjjjjj  fj,Qju  suggesting  it  as  an  error,  on  his  appeal  to  this  Court. 

That  this  Court  may  pass  a  final  decree  in  the  cause,  we  appoint 
and  direct  the  auditor  of  the  Court  of  Chancery  to  stat^  a  new  account, 
upon  the  basis  of  this  opinion,  that  the  expense  of  such  audit  be  paid 
by  the  appellants ;  and  that  the  same,  as  a  part  of  their  costs,  on 
their  appeal,  be  taxed  by  the  clerk  of  this  Coort. 

Decree  reversed. 

Buchanan,  C.  J.,  dissented  from  the  opinion  of  the  Court,  in  rela- 
tion to  the  liability  of  the  appellant,  (Difienderfier)  for  compound 
interest. 


Klinefeltee's  Lessee  vs.  Sabah  CAREY.—December,  1831. 

In  1818,  the  tenant  in  posseasion  failing  to  appear  after  notice,  to  an  action 
of  ejectment,  judgment  was  rendered  against  the  casual  ejector.  The 
plaintiff  was  then  put  into  possession,  under  a  writ  of  habere  facias  regu- 
larly executed.  In  1827,  C.  claiming  title  to  the  land,  by  petition,  in 
which  the  tenant  in  possession  united,  prayed  the  County  Court  to  set 
aside  the  judgment,  restore  the  possession,  and  admit  the  petitioners 
to  defend  the  action,  upon  the  usual  terms:  this  being  granted,  the 
defendants  afterwards  moved  the  Court,  to  stay  all  proceedings,  upon 
payment  to  the  lesssor,  the  rent  due  to  him  at  the  time  of  bringing  the 
suit  and  the  costs.  This  motion  being  also  granted,  the  plaintiff  appealed. 
HeLd^  that  the  County  Court  erred  in  striking  out  the  judgment,  which 
was  entered  upon  the  tenant  ^s  failing  to  appear,  after  such  a  lapse  of 
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time,  and  that  the  lessor  of  the  plaintiff  was  entitled  to  a  writ  of  restitu- 
tion, (a) 

Wherever  a  judgment  in  ejectment  has  been  stricken  out  upon  the  tenant  ^s 
failure  to  appear,  it  has  always  been  one  of  recent  date.  It  has  generally 
been,  where  the  period  had  been  too  short  for  improvements  of  import- 
ance to  have  been  made  in  the  intermediate  time,  and  where  no  trial  had 
been  lost. 

•Appeal  from  Baltimore  County  Court.  On  the  9th  of  q-^ 
September,  1818,  Michael  Klinefelter's  lessee  (the  present  ap-  •'5" 
pellant,)  brought  an  ejectment  for  a  tract,  or  parcel  of  land  in  Balti- 
timore  County,  called  Lot  No.  191,  against  one  Solomon  Richards, 
the  tenant  in  possession. 

The  following  statement  of  the  case  is  taken  from  the  opinion  of 
the  Judge,  who  pronounced  the  decision  of  this  Court. 

This  action  of  ejectment  was  instituted  to  September  Term,  1818, 
when  the  tenant  in  possession  failing  to  appear,  judgment  was  ren- 
dered against  the  casual  ejector,  and  a  writ  of  habere  ^fdcias  posses- 
sionem issued  returnable  to  March  Term,  18i9,  when  the  sheriff  re- 
turned that  he  had  delivered  possession  on  the  26th  of  November, 
1818.  About  nine  years  afterwards,  (to  wit,  November  23,  1827,)  a 
petition  was  filed  by  Sarah  Carey,  and  the  tenant  in  possession,  to  set 
aside  the  judgment  against  the  casual  ejector,  and  to  be  permitted 
to  appear  to  and  defend  the  said  action,  they  making  the  usual  con- 
fession of  lease,  entry,  and  ouster,  and  that  a  writ  of  restitution 
might  issue  to  restore  the  possession,  to  the  tenant  in  possession,  and 
that  a  rule  might  be  laid  upon  the  lessor  of  the  plaintiff  to  shew  cause 
why  the  said  motion  should  not  be  granted.  Upon  this  petition  the 
Ooui-t  ordered  the  judgment  to  be  set  aside,  the  cause  to  be  brought  up 
by  regular  continuances,  and  a  writ  of  restitution  to  issue  to  restore  the 
possession  to  Sarah  Cai'ey,  who  claimed  the  title,  and  that  she  be  ad- 
mitted as  defendant.  To  declaration  filed  against  her,  Sarah  Carey  pat 
in  the  plea  of  not  guilty ;  and  afterwards,  on  the  8th  day  of  January, 
1829,  moved  the  Court,  that  the  proceedings  in  the  cause  might  be 
stayed,  upon  payment  to  the  lessor  the  rent  due  to  him,  at  the  time  of 
the  suit  brought,  and  the  costs  of  suit.  On  the  21st  day  of  February, 
1829,  the  Court  ^^  ordered,  that  the  proceedings  in  this  cause  be 
stayed,  upon  the  defendant's  paying  to  the  lessor  of  the  plain-  ^ 
tiil',  *all  rent  in  arrear,  which  accrued  from  the  time  of  the  ^^'• 
conveyance  of  the  reversionary  right  to  him,  up  to  the  day  of  the  de- 
livery of  possession  of  the  premises  to  the  lessor."  Whereupon  the 
plaintiff  prayed  an  appeal  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Maktin,  Ste- 
phen, and  DoBSEY,  JJ. 

(a)  Cited  in  Oreen  vs.  Hamilton,  16  Md.  828;  Dennis  ys.  Kdso,  28  Md.  887: 
Joynes  vs.  Scott ^  84  Md.  60;  Mears  vs.  Rsinare,  84  Md.  885. 
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Samuel  I.  Donaldson,  for  the  appellant,  contended  :  1.  The  motion 
to  set  aside  the  jndgment  in  this  case  was  too  late  in  point  of  time. 
Whenever  the  acquiescence  is  so  long  that  the  party  may  be  pre- 
sumed to  have  submitted  to  the  judgment  complained  of,  the  Court 
will  not  disturb  it.  !N^o  judgment  from  which  an  appeal  will  not  lie, 
can  be  considered  a  recent  one.  If  an  opportunity  of  trial  has  been 
lost  by  the  delay,  the  judgment  must  stand,  even  though  the  motion 
to  strike  out  be  founded  upon  an  affidavit  of  merits.  West  vs.  DaviSy 
7  East,  363;  Harris  vs.  Masters,  9  Serg.  &  Low.  158;  Aslin  vs.  Par- 
kin, 2  Burr.  665,  756 ;  Jackson  vs.  SUles,  4  Johns.  Rep.  489 ;  Spurrier 
vs.  Yieldhall,  2  H.  6b  McH.  173 ;  Oover  vs.  Cooley^  IH.  &  0.1',  Jack- 
son vs.  Stiles,  1  Gaines,  505;  Munnikuyson  vs.  Dorsett,  2  H.  dk  0.  374; 
Band  vs.  Barnes,  1  Serg.  dk.  Low.  291 ;  Fletcher  vs.  Wells,  1  Ih.  352 ; 
Stat.  4  Geo.  2,  ch.  28,  sec.  2.  2.  The  notice  given  to  the  tenant  in 
possession  in  this  case  was  sufficient,  and  his  failure  to  appear  at  the 
iirst  term  of  the  Court  thereafter,  was  laches,  and  fatal  to  the  present 
application.  ^Adams  on  Eject.  209,210,  216;  Ledger  vs.  Boe,  3  TaunL 
505 ;  Good  Title  vs.  Bad  Title,  4  lb.  820 ;  Jackson  vs.  Wilson,  3  Johns. 
Cases,  295;  Jackson  vs.  Demarest,  2  Oaine  Bep.  381. 

McMahon,  for  the  appellee,  insisted  that  the  record  did  not  present 
a  fit  case  for  an  appeal.  Where  Courts  have  the  power  to  strike  out 
their  judgments,  an  application  for  that  purpose  is  to  their  discre- 
Qf^Q  tion,  and  if  the  application  is  *  successful  or  otherwise,  an  ap- 
•'^•^  peal  will  not  lie.  Woods  v«.  Young,  4  Cranch,  137 ;  Marine 
Insurance  Go.  vs.  Hodgson,  6  lb.  217 ;  Welch  vs.  Mandemlle,  7  Ih. 
152 ;  Hawkins  vs.  Jackson,  6  H.  db  J.  151,  (a) ;  Adams,  225,  240.  The 
appellee  has  been  guilty  of  no  laches  which  could  preclude  her  from 
the  right  of  appearing  and  defending  the  ejectment.  She  had  no 
notice  of  the  proceeding,  or  at  least  there  is  no  evidence  of  notice. 
The  Court  is  not  at  liberty  to  infer  notice  from  circumstances,  when 
positive  proof  might  have  been  adduced.  Klinefelter's  affidavit,  or 
the  affidavit  of  Richards,  could  certainly  have  been  procured  if  no- 
tice in  fact  existed.  But  suppose  she  had  notice,  mere  delay  is  not 
laches.  Band  vs.  Barnes,  1  Serg.  &  Low.  291 ;  Fletcher  vs.  Wells,  1  lb. 
352.  The  plaintiff's  condition  in  this  case  is  not  worse,  but  better, 
than  if  he  bad  not  been  in  possession ;  for  ha\ing  enjoyed  that  pos- 
session for  nine  years,  he  has  been  reimbursed  for  his  rent.  If  the 
appellee  here  was  to  bring  her  ejectment,  she  would  not  be  estopped 
from  re($overing  by  the  delay  which  has  taken  place,  and  therefore 
to  prevent  circuity  of  action,  the  proceedings  should  be  set  a^ide. 
Hitchings  vs.  Lewis,  1  Burr.  614 ;  Jackson  vs.  Bemarest,  2Caine,  381 ; 
3  Johns.  226 ;  Jackson  vs.  Elsworth,  20  Ih.  180. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  After  making 
the  statement  before  set  forth,  he  said  the  question  which  presents 
itself  to  this  Court  is,  whether  the  Court  below  were  warranted  in 
striking  out  the  jndgment,  which  was  entered  upon  the  tenant's  fail- 
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ing  to  appear,  after  such  a  lapse  of  time,  and  permitting  the  pro- 
ceedings to  take  place,  which  were  subseqaently  adopted. 

In  all  oar  researches,  we  have  not  been  able  to  discover  a  single 
decision  or  precedent,  which  woald  countenance  or  sanction  such  a 
procedure.  Wherever  a  judgment  in  ejectment  has  been  stricken 
out  upon  the  tenant's  failing  to  appear,  it  has  always  been  one  of  re- 
cent date,  and  never  of  such  long  standing  as  the  one  involved  in 
the  present  •  controversy.  It  has  generally  been  where  the  q^^q 
period  had  been  too  short  for  improvements  of  importance  to  ^^^ 
have  been  made  in  the  intermediate  time,  and  where,  as  the  books 
say,  no  trial  had  been  lost. 

If  this  case  were  to  be  governed  by  a  rule  adopted  by  analogy  to 
that  prescribed  by  the  Legislature  for  the  limitation  of  appeals,  the 
proceeding  would  be  clearly  unwarrantable.  But  it  is  not  deemed 
necessary  to  rely  upon  that  legislative  enactment  as  th6  basis  of  our 
decision,  as  it  may  be  fully  sustained  by  considerations  drawn  from 
other  sources.  It  is  true,  that  actions  of  ejectment,  being  creatures 
of  their  own,  Courts  of  justice  will  lend  a  more  favorable  ear  to  ap- 
plications of  this  nature,  than  in  other  cases ;  but  still  there  are  cer- 
tain limits  prescribed  by  reason,  and  the  policy  of  the  law,  which 
on^ht  not  to  be  transcended.  In  Jackson  vs.  Stiles^  1  Gaine  Rep. 
505,  the  Court  say — *^  In  ejectment,  as  it  is  the  creature  of  the  Courts, 
everything  will  be  done  to  promote  the  justice  of  the  case,  according 
to  right,  and  the  Court  will  go  further  to  protect  the  possession, 
when  it  can  be  done  without  injury  to  the  plaintifi''s  claim,  than  it  is 
willing  in  other  cases  to  proceed.  As  therefore,  there  was  a  full 
knowledge  in  October  last,  of  an  intention  to  make  this  application, 
and  the  trans^ictions  are  all  of  a  recent  date,  we  are  of  opinion  that 
the  default  entered  against  the  casual  ejector,  the  judgment  thereon, 
and  the  writ  of  possession  sued  out,  be  set  aside,  and  a  writ  of  resti- 
tation  issue,  on  payment  of  costs.''  So  in  Jackson  vs.  StUes,  4  Johns. 
Hep.  490,  the  Court  also  say :  "  The  excuse  given  by  the  attorney  of 
the  defendant  for  not  entering  into  the  consent  rule  in  season,  is 
frivolous  and  inadmissible.  But  here  the  tenant  swears  to  merits, 
and  as  no  trial  has  been  lost,  we  will  not  let  the  possession  be 
changed  in  an  action  of  ejectment,  without  an  opportunity  to  the  de- 
fendant to  defend  it.  It  was  said  in  the  case  of  Jackson  ex  Bern. 
Rosekrause  vs.  Stiles^  I  Caine,  503,  that  the  Court  would  set  aside  a 
default  to  protect  the  possession  of  the  tenant,  in  an  action  of  eject- 
ment, when  they  would  not  do  •it  in  any  other  action.  We  q- - 
therefore  grant  the  motion,  on  payment  of  costs,  and  on  the  ••^* 
tenant's  entering  into  the  consent  rule,  and  pleading  within  ten  days, 
so  that  the  cause  may  be  tried  at  the  ensuing  circuit  in  Ulster."  In 
Runn.  Ejec.  120,  the  law  is  stated  to  be  as  follows:  '*If  a  judgment 
be  signed  against  the  casual  ejector,  and  it  be  made  appear  that  no 
-declaration  was  rightly  served,  the  Court  will  set  it  aside.  Also, 
where  a  judgment  has  been  obtained  against  the  casual  ejector, 
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bat  no  trial  lost,  the  Goart  will,  on  payment  of  costs,  and  the  tenant^s 
entering  into  the  common  rule  to  confess  lease,  &c.,  set  aside  snch 
judgment  as  in  other  actions ;  and  not  put  the  tenant  to  the  charge 
and  hazard  of  recovering  back  his  possession  by  another  action."  So 
in  l8t  Richardson^s  Ftac.  506,  the  law  is  laid  down  to  be  as  follows: 
^<  Where  judgment  is  obtained  against  the  casual  ejector,  and  a  trial 
is  not  lost,  the  Court  will,  on  payment  of  costs,  and  entering  into  the 
common  rule  for  confessing  lease,  entry  and  ouster,  set  aside  such 
judgment,  as  in  other  actions,  and  not  put  the  tenant  to  the  charge 
and  hazard  of  recovering  back  his  possession  by  another  action." 
In  Spurrier^a  Lessee  vs.  Yieldhall,  2  H.  <t  McH,  173,  the  case  was  as 
follows :  "  An  action  of  ejectment  was  brought  to  May  Term,  1785, 
and  at  May  Term,  1786,  a  judgment  was  confessed  for  possession  and 
costs.  A  writ  of  habere  facias  possessionem  issued  to  October  Term, 
1786,  and  the  sheriff  returned,  ^^  possession  delivered."  At  May 
Term,  1787,  it  was  ruled  by  the  Court,  "  that  Eezin  Spurrier  show 
cause,  this  term,  why  the  writ  of  possession,  and  judgment  entered 
at  May  Term,  1786,  for  his  lessee,  and  Benjamin  Yieldball,  should 
not  be  set  aside."  And  on  the  21st  of  May,  in  the  same  term,  the 
following  entry  was  made:  ^^It  appearing  to  the  Court,  by  the  affi- 
davit of  Upton  Scott,  that  at  the  time  of  commencing  the  suit  of. 
Bezin  Spurrier's  lessee,  against  Benjamin  Yieldhall,  the  said  Upton 
Scott  was  in  possession  of  nine  and  a  quarter  acres  of  the  land,  for 
which  the  ejectment  was  brought,  and  that  no  copy  of  the  declara- 
^mm  tion  in  ejectment  wa«  served  upon  him,  *and  that  the  said 
^^^  Scott  claims  the  said  nine  and  a  quarter  acres  of  land,  as  ten- 
ant in  fee  simple,  and  a  rule  having  been  served  on  the  plaintiff  to 
show  cause,  &c.,  and  the  said  Upton  Scott  now  praying  that  the 
judgment  and  execution  be  set  aside,  as  to  the  said  nine  and  a  quar- 
ter a<;res,  and  that  he  be  admitted  defendant  in  this  cause,  as 
to  the  said  acres:  Ordered,  that  the  judgment  be  struck  out  as 
to  the  said  nine  and  a  quarter  acres  claimed  by  the  said  Up- 
ton Scott."  By  all  these  cases  the  principle  seems  to  be  affirmed, 
that  it  is  only  where  the  judgment  is  a  recent  one  that  the  Court  will 
interfere  for  the  purpose  of  setting  it  aside,  to  enable  the  tenant  to  ap- 
pear and  defend  his  possession.  But  no  case  it  is  believed  can  be 
found,  where  a  judgment  has  been  stricken  out,  after  such  a  lapse  of 
time,  and  under  the  circumstances  existing  in  the  present  case. 
Jttdgment  reversed^  and  a  torit  of  restitution  awarded^ 

to  restore  the  possession  to  the  appellant. 


Patrick  L.  Watts  vs.  Jesse  Gabbett.— December,  1831. 

In  an  action  of  a  repleyin  for  a  negro  slave,  the  plaintiff  proposed  to  prove 
by  his  former  guardian,  that  the  negro  in  controversy  was  the  plaintiff's 
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property;  but  it  appearing,  that  this  negro  constituted  a  part  of  the 
plaintiff  ^8  estate  during  his  minoritj,  and  during  one  period  thereof  had 
been  in  the  witness'  possession,  the  County  Ck>urt  held  the  witness  in- 
competent.   Upon  appeal  this  was  reversed. 

When  the  competency  of  a  witness  is  objected  to  on  the  ground  of  interest, 
the  interest  should  appear.  It  should  be  seen  by  the  Court,  in  order  that 
it  may  be  able  to  determine  its  character,  and  whether  it  be  such  as  to 
amount  to  a  disqualification.  It  should  not  rest  in  mere  conjecture  or 
speculation,  but  should  be  certain  and  direct,  and  not  possible  only. 

Where  the  interest  is  of  a  doubtful  character,  the  objection  goes  to  the 
credit,  and  not  the  competency  of  the  witness,  (a) 

•  Appeal  from  Baltimore  County  Court.  On  the  9th  of  q  e  a 
July,  1828,  the  appellant  brought  replevin,  against  the  appel-  ^^^ 
lee,  to  recover  a  negro  slave,  alleged  to  be  the  property  of  the  appel- 
lant. The  defendant  pleaded,  ^^noti  cepiV^  property  in  himself,  and 
limitations,  to  which  they  were  replications,  and  issnes  were  joined. 

1.  At  the  trial  the  plaintiff'  offered  Margaret  Willis  as  a  witness, 
by  whom  he  proposed  to  prove,  that  the  negro  in  controversy  was 
his  property ;  bat  it  being  in  proof,  that  the  witness  was  gaardian 
of  the  plaintiff,  and  that  this  negro  was,  daring  the  plaintiff's 
minority,  the  property  of  the  plaintiff,  (which  minority  ended  on 
the  Ist  September,  1827,)  and  during  part  of  that  minority  in 
witness'  possession,  the  defendant  objected  to  her  competency ;  and 
the  Gonrt,  [Abgheb,  G.  J.  and  £j:ll,  A.  J.]  sustained  the  objection. 
The  plaintiff  excepted,  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  the  Coart  of  Appeals. 

The  case  was  argued  before  Buchanan,  G.  J.,  Eable  and  Don- 

SEY,  JJ. 

C.  Bimi€y  Jr.  and  Gillj  for  the  appellant,  cited  Starlc.  Uv.  744, 
1729;  1798,  ch.  101,  snb-ch.  12,  sec.  15;  Stewart  vs.  Kip,  5  Johns. 
256;  Abrahams  vs.  BunUj  4  Burr.  2255;  Mockhee  vs.  Gardner^  2 
H.  &  0.  176. 

Bclt^  for  the  appellant,  cited  Act  1798,  ch.  101,  sub-ch.  12 ;  2  StarTc. 
on  Ev.  746,  747;  Hungerford  vs.  Bourne^  3  O.  d;  J.  137. 

BrcHANAN,  C.  J.  delivered  the  opinion  of  the  Court.  It  does  not 
appear  in  the  bill  of  exceptions,  and  looking  to  the  record  only  we 
are  left  to  conjecture,  on  what  ground  the  objection  to  the  compe- 
tency of  the  witness  offered  on  the  part  of  the  plaintiff  was  made 
and  sustained,  and  her  testimony  rejected  by  the  Court.  But  we 
are  informed  *  by  counsel  in  argument,  that  she  was  inte-  Q-,y 
rested  in  the  event  of  the  suit,  and  therefore  incompetent.  If  •'^  • 
it  appeared,  that  the  effect  of  her  testimony  would  have  been  to  rid 
herself  of  a  responsibility,  and  to  cast  it  upon  the  defendant,  the 

(a) "Cited  in  Mdvin  vs.  Mdvin^  6  Md.  549;  Andre  vs.  Bodman^  18  Md.  252. 
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objection  to  her  competeDcy  was  well  taken.  But  we  do  not  per- 
ceive, that  she  had  any  direct  interest  in  the  event  of  the  sait,  suffi- 
cient to  disqualify  her.  If  she  had  any  such  interest,  what  was  it  t 
The  mere  circumstance  that  she  had  been  the  guardian  of  the  plain- 
tiff, during  his  minority,  (then  passed)  surely  was  not  of  itself  suffi- 
cient ;  but  it  should  have  appeared,  that  she  had  incurred  a  liability 
during  her  guardianship,  in  respect  of  the  property  in  contro- 
versy, which  she  might  by  her  testimony  have  shifted  to  the  defend- 
ant. But  it  is  difficult  to  discover,  what  liability  she  could,  by  her 
testimony,  have  shaken  from  herself,  and  cast  upon  the  defendant. 
The  possession  which  it  appears  she  had  of  the  negro,  during  a  part 
of  the  minority  of  the  plaintiff,  may  have  subjected  her  to  a  respon- 
sibility for  the  hire,  or  annual  value  of  him;  but  that  forms  no  part 
of  the  matter  in  controversy,  and  could  not  have  been  transferred 
to  the  defendant,  by  any  testimony  she  could  have  given.  On  the 
contrary,  being  called  to  prove  that  the  negro  was  the  property  of 
the  plaintiff;  if  she  did  receive  the  hire  or  annual  value  of  him,  dur- 
ing the  plaintiff's  minority,  and  had  not  properly  accounted  for  it, 
or  it  was  lost  by  any  culpable  negligence,  or  inattention  to  her  duty, 
the  very  evidence  she  was  called  to  give,  that  he  was  the  property 
of  the  plaintiff,  was  evidence  going  to  fix  her  liability  for  such  hire, 
or  annual  value,  and  so  far  against  her  own  interest.  When  the 
competency  of  a  witness  is  objected  to,  on  the  ground  of  interest, 
the  interest  should  appear.  It  should  be  seen  by  the  Court,  in  order 
that  it  may  be  enabled  to  determine  its  character,  and  whether  it 
be  such,  as  to  amount  to  a  disqualification.  It  should  not  rest  in 
mere  conjecture  or  speculation,  but  should  be  shown  to  exist,  and  to 
be  certain  and  direct,  and  not  possible  only.  For  the  bare  possibility 
^  ^  of  an  action  being  brought  against  the  *  witness,  furnishes  no 
^^®  objection  to  his  competency.  And  where  the  interest  is  of  a 
doubtful  character,  the  objection  goes  to  the  credit,  and  not  the  com- 
petency of  the  witness. 

In  this  case,  we  do  not  perceive  that  the  witness  offered  by  the 
plaintiff,  was  shown  to  have  had  any  certain  and  immediate  interest, 
one  way  or  the  other.  She  was  legally  entitled  to  the  possession  of 
the  property,  during  the  minority  of  the  plaintiff,  in  her  character  of 
guardian,  if  it  belonged  to  him  ;  and  for  any  thing  appearing  to  us, 
may  have  surrendered  up  the  possession,  when  he  attained  his  full 
age.  But  it  has  been  suggested  by  counsel,  that  she  may  have 
abused  her  trust  as  guardian,  and  improperly  parted  with  that  pos- 
session during  the  minority  of  the  plaintiff,  or  by  some  misconduct, 
have  incurred  a  liability  to  be  sued,  for  the  value  of  the  property, 
if  the  plaintiff  should  not  recover  against  the  defendant,  in  this 
action,  and  was  therefore  interested  in  sustaining  the  suit  by  her 
testimony. 

It  may  be  possible,  but  no  such  liability  or  misconduct  has  been 
shown ;  and  we  are  not  bound,  or  at  liberty,  merely  for  the  purpose 
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t)f rejecting  her  testimony,  to  presume  that  she  did  violate  her  duty; 
bat  rather,  nothing  appearing  to  the  contrary,  that  she  faithfally 
discharged  it,  and  delivered  the  possession  of  the  property  to  the 
plaintiff,  when  he  became  entitled  to  receive  it.  And  the  bare  pos- 
sibility tlfat  she  may  have  rendered  herself  liable  to  an  action,  is 
not,  we  think,  an  objection  to  her  competency.  It  is  not  like  the 
case  of  Hungerford  vs.  Bourne^  decided  by  this  Court,  which  has 
been  referred  to.  In  that  case  there  was  a  clear  and  certain  lia- 
bility on  the  part  of  the  witness,  who  had  a  manifest  interest  in  sus- 
taining the  suit;  whereas  here  no  liability  is  shown  to  exist. 

Judgment  reversed^  and  procedendo  awarded. 


•  William  Hanson  vs.  John  Babnes'  Lessee. — ^Decem-    350 

ber,  1831. 

It  is  a  general  principle,  that  where  a  new  person  is  to  be  benefited,  or 
charged  by  the  execution  of  a  judgment,  there  ought  to  be  a  scire  facias 
to  make  him  a  party;  but  this  principle  does  not  apply  to  a  case,  where 
the  new  party  becomes  interested  after  the  process  is  in  the  hands  of  the 
officer  for  execution,  (a) 
The  death  of  a  defendant  before  a  levy  on  a^.  fa,  in  the  hands  of  the  sheriff 
prior  to  such  death,  does  not  render  a  sci.  fa,  against  the  heirs  and  terre 
'  tenants  necessary;  the  sale  under  &fl,fa,  thus  issued  and  levied,  passes 
title  to  the  purchaser. 

The  writ  of  fl.  fa,  requires  no  order  or  action  of  the  Court,  to  give  the  plain- 
tiff the  fruit«  of  his  execution.  These  are  reaped  when  the  sheriff  dis- 
charges his  duty  under  the  process,  (b) 

Judicial  writs  do  not  in  general  abate  by  the  death  of  the  party. 

Since  the  Statute  of  5  Geo.  2,  chap.  7,  lands  have  not  been  considered  as  a 
secondary  fund  in  the  hands  of  the  debtor  for  the  payment  of  debts;  but 
they  are  equally  liable  with  his  personalty.  The  judgment  creditor 
may,  at  his  election,  seize  either,  unless  under  peculiar  circumstances  of 
equity,  he  shall  be  restrained  from  exercising  his  election  to  the  preju- 
dice gf  an  alienee,  devisee,  or  heir. 

After  the  death  of  a  debtor,  lands  are  only  secondarily  liable,  but  this  must 
be  taken  with  the  qualification,  that  prior  to  his  death,  they  had  not 
become  liable  to  be  affected  by  an  execution,  (c) 

Parol  evidence  is  admissible  to  establish  the  date  of  the  delivery  of  an  exe- 
cution to  the  sheriff,  where  no  endorsation  of  the  time  was  made  on  the 
writ,  as  the  statute  demands  of  that  officer. 

Neither  an  endorsation  of  the  time  of  the  delivery  of  a  writ  of  fi,  fa,  to  the 
sheriff,  nor  evidence  of  that  fact,  is  necessary  in  making  title  to  lands 
purchased  under  that  writ — Nor  is  it  necessary  as  to  personal  property, 
except  as  against  purchasers,  [d) 


(a)  Approved  in  TraU  vs.  Snouffer,  6  Md.  315,  and  Boyd  vs.  Harris,  1  Md. 
Ch.  471.     Cf.  Amott  vs.  Nichols,  1  H.  &  J.  288,  note. 

(b)  See  Clarke  vs.  Belmear,  I  Q,  &  J,  241,  note  (b). 

(c)  Cf.  Polk  vs.  Pendleton,  81  Md.  118;  Wyse  vs.  Smith,  4  G.  &  J.  295. 

(d)  See  Estep  vs.  Weems,  6  G.  &  J.  808. 
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The  lien  upon  lands  is  from  the  rendition  of  the  judgment,  and  the  right  to 
execution  of  lands  in  the  tenure  of  the  heir,  grows  out  of  the  Statute  5 
Geo.  2,  ch.  7,  in  connection  with  that  lien,  (e) 

If  a  sheriff ^s  sale  under  afi,  fa.  can  be  impeached,  upon  the  ground  of  due 
notice  of  the  sale  not  being  given,  that  fact  must  appear  afflrmatiyely— * 
for  everj  thing  is  to  be  presumed  in  favor  of  the  performance  of  hia 
duties.  (/) 

A  sheriff's  return  to  a^.  fa.  which  reports  a  sale  of  lands,  or  his  deed  to  the 
purchaser  under  the  execution,  is  a  sufficient  memorandum  in  writing 
within  the  Statute  of  Frauds.  It  is  not  necessary  that  the  return  should 
be  endorsed  on  the  writ,or  the  deed  executed  at  the  time  of  the  sale,  (y) 

QAA      *  Appeal  from  Charles  County  Court.    Ejectment  by  the 
^^^  appellee,  against  the  appellant,  commenced  on   the  6th  of 
March,  1826,  for  two  tracts  of  land,  called  "Posey's  Chance,"  and 
"Hopewell's  Addition." 

1.  At  the  trial  the  plaintiff  read  in  evidence  a  writ  of  Ji^  founaSj 
issued  upon  a  judgment  rendered  at  March  Term,  1824,  at  the  suit  of 
the  State  of  Maryland,  for  the  use  of  the  plaintiff,  against  Samael 
Hanson.  The  writ  issued  on  the  28th  of  August,  1824,  tested  the 
day  preceding,  and  was  returnable  to  the  then  ensuing  March  Term 
of  Charles  County  Court,  and  the  sheriff's  return  as  follows :  "Laid 
as  per  schedule,  and  after  due  and  legal  notice  being  given,  of  the 
time  and  place  of  sale,  the  negroes  mentioned  in  the  within  schedule, 
sold  for  $415—^214.39,  applied  towards^,  fa. No.  1.— $15.97^  appUed 
towards  fi,  fa,  No.  2,  and  the  residue  being  $8.89^,  retained  for 
sheriff's  fees  on  ditto,  $174.63 — the  balance  being  $165.73,  applied 
towards  the  discharge  of  this  fi.  fa.  The  lands  contained  in  the 
schedule,  sold  to  plaintiff  for  $277— $4.15  retained  for  sheriff's  fees 
on  ditto,  and  the  residue  being  $272.84,  applied  towards  the  discharge 
of  this  fi.  fa.  per  receipt.  Al^x.  Matthews,  Sheriff."  Schedule  ac- 
companying the  foregoing  return.  "Charles  County,  to  wit: — We, 
the  subscribers,  being  duly  summoned  and  sworn  by  the  sheriff  of 
Charles  County,  to  value  and  appraise  the  goods  and  chattels,  lands 
and  tenements  of  Samuel  Hanson,  Sr.  taken  by  virtue  of  a  writ  of 
fieri  facias,  at  the  suit  of  the  State  of  Maryland,  use  of  John  Barnes, 
do  value  and  appraise  the  same  in  current  money  as  follows,  to  wit: 
all  of  said  Samuel  Hanson,  Sr's  right,  title,  claim  and  interest, 
whether  in  law  or  equity,  of,  in  and  into  the  following  tracts,  parts 
of  tracts,  or  parcels  of  land,  lying  and  being  in  Charles  County  afore- 
said, called  or  known  by  the  following  names  to  wit :  Posey's  Chance, 
containing  100  acre^,  more  or  less,  $4  per  acre — ^Pt.  Hopewell's  Addi- 
tion, containing  44  acres,  more  or  less,  at  $4  per  acre — Brawner's 
Chance,  containing  50  acres,  more  or  less,  at  $4  per  acre ;  •  and 
•*"*    Pt.  Gonier's  Choice,  containing  100  acres,  more  or  less,  $4 per 


(€)  Cited  in  Anderson  vs.  Tuck,  33  Md.  233. 

(/)  Affirmed  in  MUler  vs.  Wilson,  82  Md.  300. 

(g)  See  Barney  vs.  Patterson,  6  H.  &  J.  157,  note  (d). 
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acres — ^AIso  the  following  personal  property,  to  wit,  &c.  Given  under 
our  hands  and  seals  the  9th  day  of  October,  1824." — On  the  baek  of 
the  foregoing  schedule  is  thus  endorsed,  to  wit:  ^< January  8th,  1825^ 
tbe  within  land  sold  to  John  Barnes  for  $277.00."  Eeceipt  accom- 
panying the  foregoing  return — **  Received,  June  13th,  1825,  from  A. 
Matthews,  Esq.  $786.35,  in  full  for  money  due  me  on  the  within  writ. — 
J.  Barnes."  He  also  offered  in  evidence,  a  deed  from  the  said  sheriff 
to  the  lessor  of  the  plaintiff,  for  the  lands  in  the  schedule  contained, 
executed,  acknowledged  and  recorded  on  the  6th  of  March,  1826; 
and  proved,  that  Doctor  Samuel  Elanson  died  in  possession  of  the 
said  lands,  and  of  considerable  personal  property.  That  the  defend- 
ant in  this  cause,  was  one  of  his  heirs  and  representatives.  It  was 
further  proved  by  the  then  sheriff,  Alexander  Matthews,  that  the 
said  fieri  facias  was  delivered  to  him  at  nine  o'clock  on  the  28th  of 
August,  1824,  and  that  Doctor  Hanson  died  on  the  1st  of  Septeni\)er 
following.  That  the  Court  of  Charles  County  was  in  session  at  the 
time  of  issuing  the  said  fi^eri  fadas^  which  session  commenced  the 

day  of  August  of  said  year,  and  ended  on  the  3d  of  September* 

Thereupon  the  defendant  prayed  the  opinion  of  the  Court,  and  their 
instructions  to  the  jury.  Ist.  That  the  plaintiff  was  not  entitled  to 
recover,  without  producing  in  evidence  a  grant  from  the  State,  and 
deducing  the  title  of  the  debtor  in  said  fi^ri  facim  mentioned.  2d. 
That  as  the  said  fi^ri  fac%a%  was  tested  on  the  27th  day  of  August, 
1824,  when  the  Court  was  in  session,  as  before  stated,  and  without 
the  special  order  of  said  Court,  that  it  issued  irregularly,  and  that 
the  proceedings  under  it  were  void  against  the  present  defendant. 
3d.  That  as  Dr.  Hanson  died  on  the  1st  of  September,  and  the  said 
fieri  facias  was  not  levied  until  the  9th  of  October;  that  the  issuing 
of  said  ^m /aeia«,  and  delivery  to  the  sheriff  as  stated,  did  not  bind 
the  lands  of  tl^  debtor,  which  had  descended  to  the  heir.  4th.  That 
although  the  issuing  and  *  delivery  of  said  fieri  facias  as  q^^ 
stated,  might  bind  the  land  upon  a  deficiency  of  personal  •'^^ 
property,  yet  if  the  jury  should  believe,  that  there  was  a  sufficiency 
of  personal  property  to  satisfy  the  same,  that  such  personal  property 
should  first  have  been  taken  under  saidy^t /acto^ — all  which  opinions 
the  Court  refused  to  give.  The  defendant  then  offered  in  evidence 
the  following  advertisement,  to  wit :  '*  Sheriff's  Sale — By  virtue  of 
three  writs  of  fieri  facias  to  me  directed,  from  Charles  County  Court, 
will  be  exposed  to  public  sale,  for  ready  cash,  at  the  Trap,  on  the  8th 
of  January  next,  the  following  property,  to  wit :  all  of  Samuel  Han- 
son, Sr's,  right,  title,  claim  and  interest  in  law  or  equity,  of,  in,  and 
to  the  following  tracts,  parts  of  tracts,  or  parcels  of  land,  lying  and 
being  in  Charles  County,  Durham  Parish,  called  and  known  by  the 
following  names,  to  wit :  Perry's  Chance,  containing  100  acres,  more 
or  less — Pt.  Hopewell's  Addition,  containing  44  acres,  more  or  less — 
Brawner's  Chance,  containing  54  acres,  more  or  less ;  and  Pt.  Gonier's 
Choice,  containing  100  acres,  more  or  less — and  also  the  following 
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personal  property,  &c.  The  whole  taken  in  execution  as  the  property 
^f  Samuel  Hanson,  Sr.,  and  will  be  sold  to  satisfy  the  following  debts, 
to  wit :  one  due  to  the  State  of  Maryland,  use  John  Barnes ;  one  due 
to  William  Bruce,  and  one  due  to  Ignatius  Semmes.  Alex.  Matthews, 
Sheriff^Charles  County,  December  6th,  1824."  And  proved  by 
Noble  Barnes,  that  he  as  deputy  sheriff,  leried  the  fieri  facias  and 
made  sale  of  the  land ;  that  this  advertisement  was  in  his  hand- 
writing, and  was  an  original  advertisement  giving  notice  of  said  sale, 
and  that  the  land  in  question  was  sold  on  the  day  mentioned  in  said 
advertisement.  That  the  said  Noble  Barnes  did  not  make  any  wri^ 
ten  entry  or  other  meiuoraudum  of  said  sale;  that  he  acted  as  auc- 
tioneer at  the  said  sale,  but  the  high  sheriff  was  present  and  attended 
to  the  sale.  The  defendant  then  prayed  the  opinion  of  the  Court, 
tb^  unless  the  plaintiff  proved  to  the  jury,  that  there  was  some 
entry  or  memorandum  in  writing  of  the  sale,  that  the  sale  was  void— 
^  ^  which  *  opinion  the  Court  refused  to  give — But  directed  the 
jury  that  the  return  of  the  sheriff  on  the  fi^i  faciasj  and  deed 
to  the  purchaser,  the  present  plaintiff,  was  a  sufficient  memorandum 
in  writing,  and  could  not  be  rebutted,  but  by  proof  of  fraad  and  col- 
lusion .between  the  sheriff  and  the  purchaser.  The  defendant  then 
offered  in  evidence  the  endorsement  of  the  fi^eri  fa^as,  and  return 
thereof,  which  was  interlined  and  written  with  ink  of  different  colors, 
and  prayed  the  opinion  of  the  Court,  that  if  the  jury  should  believe 
that  said  endorsement  and  return  waa  knade  post  litem  moiem  in  this 
cause,  it  was  competent  evidence  of  fraud  and  collusion  to  go  to  the 
jury — which  opinion  the  Court  also  refused  to  give.  The  defendant 
then  lastly  prayed  the  opinion  of  the  Court,  that  if  the  jury  should 
believe,  that  due  and  legal  notice  of  the  sale  of  the  tract  of  land 
called  Posey's  Chance,  \\s  required  by  the  Act  of  Assembly,  was  not 
made,  that  then  the  title  of  said  tract  did  not  vest  in»the  purchaser 
by  said  sale,  and  for  said  tract  the  plaintiff  was  not  entitled  to 
tecover — which  opinion  the  Court  refused  to  give. 

The  defendant  excepted  to  all  these  refusals  of  the  Court,  to  grant 
his  prayers,  and  the  verdict  and  judgment  being  for  the  plaintiff,  he 
prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Abgheb, 
and  DoBSET,  JJ. 

Brawner,  for  the  appellant,  contended,  1.  That  as  Samuel  Hanson 
died  before  the  execution  actually  executed,  the  lands  in  the  possession 
of  his  heir,  cduld  not  be  taken  in  satisfaction  of  the  judgment  against 
the  father,  until  upon  a  suggestion  and  proof  of  deficiency  of  per- 
sonal assets.  Jacobs^  Laic  Die.  tit.  Exec.  495.  2.  That  sl  fieri  faeuu 
binds  goods  and  chattels,  from  the  date  of  the  delivery  to  the  sheriff, 
but  not  lands,  upon  which,  the  judgment  and  not  the  fieri  /acia$ 
operates  as  a  lien ;  and  that  after  a  descent  cast,  before  execution 
levied,  resort  must  be  had  to  the  personal  estate.    Harding  vs.  Ste- 
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wiMo«,  6  H.  &  J.  267;  the  Act  of  1785,  ch.  72,  sec.  6;  •  1798, 
ch.  101,  sub-chap.  8,  sec.  17 ;  1  SeUon^n  Pr.  632 ;  Amott  vs.  •"** 
iYicAote,  IE.  it  J.  472 ;  M^Elderry  vs.  Smithy  2  lb.  12)  the  Statute  of 
5  Geo.  sec.  2,  ch.  7.  3.  That  parol  proof  of  the  date  when  the  fieri 
facias  was  received  by  the  sheriff,  is  iuadmissible.  4.  That  there  is 
not  sufficient  proof  of  any  note  or  memon^ndum  in  writing  being 
made  at  the  time  of  the  sale.  On  the  contrary,  the  deputy  sheriff 
who  made  the  sale,  did  not  make  any  entry  or  memorandum  thereof. 
5.  That  notice  of  the  sale  of  the  tract  called  Posey's  Chance,  was 
not  given  according  to  the  Act  of  Assembly  of  1816,  ch.  129,  and  that 
the  sale,  as  to  said  tract,  was  void,  if  ^ven  plaintiff  could  recover  as 
to  the  other  tracts. 

(J.  Dorsey^  for  the  appellee.  1.  The  fi.  fa.  continues  to  run,  and 
mast  be  executed  as  to  personal  property,  notwithstanding  the  death 
of  the  defendant,  after  the  writ  is  delivered  to  the  sheriff.  SeUan^s 
Pr.  528.  Since  the  Statute  of  5  Oeo.  2,  ch.  7,  lands  are  made  liable 
to  the  payment  of  all  debts,  and  are  subject  to  like  remedies,  pro- 
ceedings and  process,  in  any  Court  of  law  or  equity,  that  personal 
estate  is.  2.  In  Bull  vs.  Sheredii^j  1  H.  db  J.  410,  and  Barney  vs. 
FaUerson^  6  H.  dt  J.  182,  the  Court  recognize  the  doctrine,  that  the 
sheriff's  return  gratifies  the  requisitions  of  the  Statute  of  Frauds. 
3.  The  object  of  the  prayer  in  regard  to  the  notice  of  sale,  was  ta 
transfer  a  question  of  law  from  the  Court  to  the  jury.  It  belongs 
peculiarly  to  the  Court  to  say  what  is  legal  notice.  The  question  of 
the  legality  of  sales  is  a  mixed  question  of  law  and  fact,  and  the 
prayer,  therefore,  should  have  been  for  a  hypothetical  direction. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  It  is  supposed, 
that  the  death  of  the  defendant,  before  a  levy  on  the  fi^'i  facidSy 
although  it  was  issued,  and  in  the  hands  of  the  sheriff  before  hia 
death,  would  render  a  scire  •  faciei  against  the  heirs  and  terre  qak 
tmants  necessary,  and  that  the  sale,  made  under  a  fieri  facias  ^^^ 
thus  issued,  and  thus  levied,  passed  no  title  to  the  puA^haser. 

Whether  the  alienation  of  land  to  a  bona  fide  purchaser,  or  its  de- 
scent to  the  heir  before  any  steps  are  taken  by  the  plaintiff',  to  put 
his  judgment  in  execution,  would  render  a  scire  facias  against  the 
heirs  and  terre  tenants  indispensable,  it  is  not  necessary  to  determine. 
For  the  question  presented  here,  is  whether  pending  proceedings  in 
execution  of  the  judgment,  and  which  were  all  rightful  and  proper, 
at  the  time  of  their  institution,  the  death  of  the  defendant  suspends 
them  in  point  of  law,  or  if  in  fact  they  are  afterwards  put  in  execu- 
tion, the  law  declares  them  void.  If  this  were  a  question  connected 
with  a  levy  on  personal  property,  it  would  be  too  clear  for  discussion. 
The  execution  would  go  on,  and  tiie  plaintiff  would  have  a  right  to 
reap  the  fruit«  of  his  judgment.  But  this, is  a  levy  on  land.  Should 
it  be  governed  by  different  principles  ?  There  is  no  process  of  exe- 
cution in  England,  bearing  an  exact  affinity  to  out  fi^i  facias^  so  far 
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as  this  question  is  concerned.    We  will,  however,  proceed  to  notice 
those,  which  bear  to  it  the  strongest  resemblance. 

A  writ  of  sequestration,  being  a  personal  process,  grounded  on  a 
contempt,  and  requiring  the  further  order,  or  action  of  the  Court,  to 
give  it  an  effect  beneficial  to  the  plaintiff,  it  is  remarkable  that  it 
should  have  been  doubted,  whether  it  did  not  abate  de  factOj  by  the 
death  of  the  defendant.  Yet  it  appears  to  have  been  long  in  uncer- 
tainty ;  but  it  is  now  settled,  that  it  does  abate  by  the  death  of  the 
defendant.  3  Atk. ;  Burdett  vs.  Kockey^  1  Yem.  58 ;  2  P.  Wm.  621 ; 
Wharam  vs.  Broughton^  1  Ves.  8efi,  182.  These  determinations  will 
show  the  diversity  of  views  which  have  been  entertained  on  the  sub- 
ject, and  the  latter  opinions  of  the  Court,  will  show  that  its  abating, 
depends  upon  reasons  and  principles  which  will  not  apply  to  the 
process  under  consideration. 

^  ^  •  The  writ  of  extent  on  a  statute  merchant,  will  not  abate 
^•*"  by  the  death  of  the  defendant;  2  P.  Wms.  621;  and  in  2 
Saund.  70,  (C),  it  is  said,  that  an  extent  shall  go,  notwithstanding  the 
death  of  the  defendant  shall  be  returned  on  a  capias  si  laicus.  And 
the  same  doctrine  would  seem  to  be  deducible,  with  regard  to  a  writ 
of  extendi  facias,  issued  on  a  statute  staple,  or  on  a  recognizance  in 
the  nature  of  a  statute  staple  from  2  Saund.  70,  (C),  in  which  the 
nature  and  character  of  the  sherifi''s  return,  with  regard  to  the  lands 
extended,  where  the  sheriff  shall  return  the  death  of  the  defendant, 
is  pointed  out.  The  same  principles  would  seem  to  apply  to  the 
writ  of  elegity  in  which  any  future  action  of  the  Court,  to  give  the 
plaintiff  the  entire  benefit  of  his  execution  becomes  nnnecessary ;  for 
the  inquisition,  appraisement,  and  delivery  of  a  moiety  of  the  lands, 
is  done  under  the  direction  of  the  sheriff  and  the  authority  of  the 
elegit  itself.  Like  the  writs  of  elegit  and  extendi  facias  upon  a  statute 
merchant,  the  fieri  facias  requires  no  other  oitler  or  action  of  the 
Court,  to  give  to  the  plaintiff  the  fruits  of  his  execution.  These  are 
reaped,  when  the  sheriff  discharges  his  duty  under  the  process.  The 
mandate  goes^to  the  sheriff  to  seize  and  sell  the  lands,  and  if  it  be 
regular  in  its  inception,  he  derives  his  authority  from  the  writ,  and 
is  bound  to  execute  it.  Unlike  the  original  writs,  judicial  writs  do 
not  in  general  abate  by  the  death  of  the  party.  1  Bac.  Abr.  tiOe 
Abatement. 

The  general  principle,  that  where  a  new  person  is  to  be  benefited, 
or  charged  by  the  execution  of  the  judgment,  there  ought  to  be  a 
scire  facias  to  make  him  a  party,  is  admitted ;  but  it  cannot  apply 
to  a  case,  where  the  new  party  becomes  interested,  after  the  process 
is  regularly  in  the  hands  of  the  officer  for  execution.  If  this  be  not 
an  exception  to  the  rule,  and  a  scire  facias  against  the  heirs  and 
terre  tenants  be  necessary,  then  successive  alienations  and  descents, 
might  defeat  the  plainti^,  ad  infinitum.  Even  excessive  vigilance 
could  not  always  secure  to  the  plaintiff  the  satisfaction  of  his  judg- 
ment. 
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•  It  supposed  that  there  existed  no  right  under  the  fieri   ^^^ 
faeids  to  levy  on  the  lands,  if  there  was  a  sufficiency  of  per-   ••^  • 
sonal  property  to  satisfy  the  judgment.    Under  the  writ  of  elegit,  if 
there  be  enough  of  personal  goods,  the  sheriff  ought  not  to  levy  on 
the  lands.    But  this  duty  of  the  officer  under  the  writ  of  elegit,  grows 
out  of  the  Statute  of  West.  13  Bdw.  1,  ch.  18,  which  gave  that  writ. 
But  the  Statute  of  5  Geo.  2,  ch.  7,  stripped  lands  in  the  Plantations, 
of  the  sanctity  with  which  they  had  been  guarded,  and  by  subject- 
ing them  to  sale,  no  longer  considered  them  as  a  secondary  fund  for 
the  payment  of  debts  in  the  hands  of  the  debtor,  but  rendered  them 
equally  liable  with  his  personalty.    It  is  at  the  election  of  the  plain- 
tiff, whether  he  will  seize  lands  or  goods,  and  this  has  always  been 
the  construction  of  the  statute,  unless  under  peculiar  circumstances 
of  equity  he  shall  be  restrained  from  exercising  his  election,  to  the 
prejudice  of  an  alienee,  devisee  or  heir.    It  is  true,  that  after  the 
death  of  a  debtor,  lands  are  only  secondarily  liable ;  but  this  must  be 
taken  with  the  qualification,  that  prior  to  the  death  of  the  debtor, 
they  had  not  become  liable  to  be  affected  by  an  execution.    It  does 
not  appear  from  the  evidence  in  the  cause,  that  any  endorsation  was 
made  on  the  back  of  the  writ,  as  the  statute  demands  of  the  sheriff, 
of  the  day  of  its  delivery  to  him,  and  it  is  therefore  supposed  that 
parol  evidence  to  establish  that  date  is  inadmissible.    If  this  idea 
be  correct,  there  exists  scarcely  a  case  in  Maryland,  in  which  the 
date  of  a  delivery  of  a  fi^eri  facias  to  the  sheriff,  could  be  proved. 
This  requisition  has  in  practice  been  neglected,  and  fallen  into  dis- 
use.   To  give  the  statute  such  a  construction  here,  would  make  its 
provision  in  this  respect  a  dead  letter.    Its  objects,  was  only  direc- 
tory to  the  officer,  that  means  might  be  placed  in  the  power  of  every 
one,  to  derive  benefit  from  the  salutary  provisions  of  the  statute  ] 
and  was  not  meant  to  exclude  other  evidence,  should  that  officer 
neglect  his  duty.    Bealls  vs.  Chuemsey,  8  Johns.  52.    There  is  then 
proof,  in  the  record,  that  the  fi>eri  facias  was  delivered  to  the  sheriff 
•  before  the  death  of  the  debtor,  if  it  were  material  to  have   q^^ 
established  that  fact.    But  suppose  the  fact  had  not  been   ^^^ 
establisl\^ed,  but  that  merely  an  execution  had  been  issued  by  the 
plaintiff  in  the  judgment;  it  is  most  certain  that  lands  in  the  seizin 
of  the  heir,  might  be  levied  upon,  because  the  statute  renders  them 
liable  to  seizure,  sale,  and  disposition,  in  the  same  manner  as  per- 
sonal property }  and  in  such  a  case,  the  levy  could  have  been  made 
on  the  personal  property,  in  the  hands  of  the  executor;  for  the  judg- 
ment and  execution,  binds  the  personal  property  from  the  day  of 
the  signing  of  the  judgment,  and  the  test  of  the  writ  of  execution, 
against  the  party  himself,  and  all  other  persons  except  purchasers. 
1  Saund.  Rep.  219,  /.    It  is  true,  that  the  fieri  facias  does  not  bind 
land,  as  it  does  personal  property  from  the  delivery  of  the  writ  to 
the  sheriff.    The  Statute  of  Charles  II,  only  applying  to  goods,  but 
the  lien  on  the  lands  is  from  the  rendition  of  the  judgment,  and  the 
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right  to  execation  of  lands  in  the  tennre  of  the  heir,  grows  out  of 
the  Statute  of  5  Geo.  2,  ch.  7,  in  connexion  with  that  lien. 

It  does  not  become  necessary  to  express  an  opinion  how  far  the 
sheriff's  sale  would  be  operative,  to  pass  title  to  a  purchaser,  unless 
he  shall  have  given  the  notice  of  sale  required  by  law,  because  theie 
is  no  evidence  in  (he  record,  from  which  the  jury  could  infer,  that 
notice  had  not  been  given.  The  adduction  of  a  single  advertise- 
ment, which  does  not  even  appear  to  have  been  any  where  published, 
or  affix  to  give  notice  to  the  public,  can  furnish  no  data  for  deduc- 
tions, that  regular  notices  were  not  given,  an^  in  the  absence  of 
evidence  to  that  effect,  every  thing  is  to  be  presumed  in  favor  of  the 
performance  of  his  duties  by  the  sheriff.  It  has  been  objected,  that 
no  memorandum  in  writing,  of  the  sale  by  the  sheriff,  was  made  at 
the  time  of  the  sale.  The  sheriff  had  made  a  return  to  the  fieri 
facicLSy  which  evidences  the  sale,  and  has  executed  a  deed  to  the  pur- 
chaser, either  of  which  is  sufficient  evidence  of  the  sale,  and  a  sufB- 
^  cieut  memorandum,  in  writing,  within  the  Statute  *  of  Frauds. 
ooll  Barney  vs.  Pattersofiy  6  H.  dt  J.  182.  It  is  clearly  not  neces- 
sary, that  the  return  should  be  endorsed  on  the  writ,  or  the  deed 
executed  at  the  time  of  sale. 

We  have  thus  noticed  all  the  points  which  have  been  raised  before 
OS.  There  are  in  the  record,  several  other  opinions  of  the  Ooort,  from 
which  exceptions  have  been  taken,  but  they  have  not  been  argued 
before  us,  and  we  have  considered  them  as  abandoned. 

Judgment  affirmed. 


Penn  v8.  Flaok  and  Oooley.— December,  1831. 

A  prayer  by  the  defendant  addressed  to  the  Court  requesting  them  to  in- 
struct the  jury,  that  '^the  plaintiff  upon  the  evidence,  is  not  entitled  to 
recover  upon  either  count  in  the  declaration,^^  is,  since  the  Act  of  1825, 
ch.  117,  too  general  in  its  terms,  and  the  refusal  to  grant  it,  is  not  the 
subject  of  an  appeal,  (a) 

The  endorsee  of  the  payee  of  a  negotiable  note,  can  maintain  aiy  action  on 
the  money  counts,  against  the  maker  of  the  note,  upon  the  proof  of  the 
.  note  and  endorsement,  (b) 

Where  the  declaration  averred  that  a  negotiable  note  was  endorsed,  before 
it  fell  due,  and  it  appeared  upon  the  production  of  the  note,  that  it  was 
endorsed  after  maturity,  this  was  held  to  be  no  material  variance. 


(a)  Affirmed  in  Hatton  vs.  McClish,  6  Md.  417;  Dorsey  vs.  Harris,  22  Md. 
88;  Casey  vs.  Suter^  36  Md.  4;  Kinsey  vs.  Minnick,  48  Md.  119;  R,  R.  Co.  vs. 
Carter.  59  Md.  311.  See  Davis  vs.  Leab,  2  G.  &  J.  186;  Leopard  vs.  Canal  Co, 
1  Gill,  222;  Wheeler  vs.  State,  7  Gill,  843. 

(b)  Approved  in  Merrick  vs.  Bank,  8  Gill,  68;  Lewis  vs.  Kramer,  3  Md.  892; 
Hopkins  vs.  Kent,  17  Md.  120. 
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Although  the  judgment  was  affirmed  because  the  prayer  offered  by  the 
appellant  was  too  general,  yet  the  Court  expressed .  its  opinion  on  the 
whole  case,  (c) 

Appeal  from  Montgomery  County  Court.  Assumpsit  by  the 
appellees,  as  the  endorsees  of  the  following  promissory  note,  against 
the  appellant,  William  O.  Penn,  as  the  maker  ^thereof,  commenced 
on  the  11th  of  October,  1827. 

"$80.  Sixty  days  after  date,  I  promise  to  pay  to  John  Morrison, 
or  order,  eighty  dollars,  without  defalcation,  value  received.  Wm. 
G.  Penn.  May  21st,  1818."  Endorsed.  "Pay  to  James  Flack  &  Co. 
April  24th,  1824.    John  Morrison." 

•  The  declaration  contained  a  count  on  the  note,  setting  q.^^ 
out  the  endorsement,  which  it  averred  to  have  been  made,  •*  ■ " 
before  the  time  limited  in  the  said  note  for  the  payment  thereof,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  (being 
the  day  of  its  date;)  and  also  contained  counts  for  money  lent  and 
advanced ;  money  paid,  laid  out,  and  expended ;  and  money  had  and 
received.    The  defendant  pleaded  non  assumpsit^  and  issue  was  joined. 

1.  At  the  trial,  the  plaintiff  offered  in  evidence  the  promissory 
note,  having  proved  that  the  same  was  signed  by  the  defendant, 
and  that  in  the  year,  1824,'  the  said  note  was  purchased  by  the 
plaintiffs  in  this  action,  (who  are  James  Flack  &  Co.)  and  assigned 
to  them  by  a  certain  John  Beal,  the  endorsement  of  John  Morrison, 
the  payee,  then  appearing  on  it ;  and  that  on  the  24th  of  April,  1824, 
after  the  said  assignment  was  made,  the  said  note  was  presented  in 
behalf  of  the  plaintiffs  to  the  defendant,  who  paid  $20  thereon; 
admitted  the  note  to  have  been  made  by  him ;  and  said,  that  in  a 
month's  time,  he  would  pay  the  original  amount  of  the  note,  but 
would  not  pay  interest,  because  he  has  sent  the  money  by  a  neighbor 
to  pay  the  note  to  the  owner,  before  it  came  into  the  hands  of  the 
plaintiffs,  but  the  ownercould  not  be  found.  The  defendant  thereupon 
prayed  the  Court  to  instruct  the  jury,  that  the  plaintiffs  upon  the 
evidence,  were  not  entitled  to  recover  upon  either  count  in  the  decla- 
ration. But  the  Court  [KiLaouB,  A.  J.]  refused  to  give  the  instruc- 
tion.   The  defendant  excepted. 

2.  After  the  evidence  contained  in  the  first  bill  of  exceptions  had 
been  given,  the  defendant  further  prayed  the  Court  to  direct  the 
jury,  that  unless  they  were  satisfied  the  endorsement  to  the  plain- 
tiff:?, had  been  made  before  the  expiration  of  the  time  when  the  said 
note  became  payable,  the  plaintiffs  were  not  entitled  to  recover. 
This  instruction  the  Court  also  refused  to  give.  The  defendant 
excepted,  and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 

(c)  Cited  in  Bayne  vs.  Suit,  1  Md.  86. 
15  3  G.  &  J. 
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^^-       •  The  cause  was  argaed  before  Buchanan,  C.  J.,  Eable, 
"  •  *   Stephen,  and  Abgheb,  JJ. 

Alexander^  for  the  appellant,  contended,  1.  That  the  prayer  of  the 
defendant,  in  the  2nd  exception,  ought  to  have  been  granted.  The 
declaration  alleged,  that  the  endorsement  to  the  plaintiffs  was  before 
the  note  fell  due,  when  the  proof  was  otherwise.  This  is'a  variance 
which  is  fatal.  2  Static,  Ev.  245.  He  insisted,  that  all  averments  in 
a  declaration  are  material,  and  must  be  proved,  wjiich  affect  the 
defences  open  to  the  defendant.  If  the  averment  in  this  case  had 
been  true,  the  defendant  could  not  show  a  want  of  consideration, 
which  he  would  be  allowed  to  do,  if  the  note  had  been  endorsed  to 
plaintiffs,  alter  it  became  due,  as  was  the  case  in  point  of  fact.  2. 
It  appears  from  the  evidence,  that  the  plaintiffs  purchased  the  note; 
and  therefore  it  is  not  proof  of  money  had  and  received  by  the 
drawer  for  their  use ;  neither  could  it  be  considered  as  evidence  of 
money  paid,  laid  out,  and  expended  by  them,  for  the  use  of  the 
drawer.  2  Stark.  Ev.  99.  A  note  is  only  evidence  under  the  money 
counts,  as  between  the  immediate  parties.  1  Saund.  P.  aiid  JSv.  340; 
Wa^nam  vs.  Bendy  1  Camp,  176. 

Johnson  and  Oill^  for  the  appellant.  1.  The  averment  as  to  the 
time  of  the  endorsement  is  immaterial.  If  the  evidence  shows,  that 
the  endorsement  took  place  subsequent  to  the  maturity  of  the  note, 
the  defendant  will  be  let  into  the  defence  of  a  want  of  consideration^ 
notwithstanding  the  averment  to  the  contrary  in  the  declaration. 
The  averment  therefore  can  have  no  influence  on  the  defences  open 
to  him.  Young  vs.  Wright^  1  Camp.  140;  RusseU  vs.  Lang8taffj2 
Doug.  514.  If  the  action  was  against  the  endorser,  the  case  might 
be  different,  but  as  respects  the  maker,  the  averment  as  to  time  is 
perfectly  immaterial.  The  liability  of  the  maker  to  the  endorsee,  arises 

Qiyo  ^^^^^  ^^®  ^^^  ^^  ^^^  endorsement,  and  not  its  date.  *  ChUtjf 
*•'*  on  BillSy  286;  Grant  vs.  Vaughan^  3  Burr.  1616,  1525.  2. 
The  note  was  evidence  under  the  money  counts.  The  promise  of 
the  maker  is,  that  he  will  pay  to  the  payee,  or  his  order;  and  when 
he  gives  the  order  by  endorsement,  the  maker  holds  the  moneys  for 
the  use  of  the  endorsee.     Young  vs.   Wrightj  1  Campb,  140. 

Stephen,  J.  delivered  the  opinion  of  the  Ck)urt.  This  case  pre- 
sents two  questions  for  the  decision  ^of  this  Court.  The  first  is, 
whether  an  endorsee  of  the  payee  of  a  note,  can  maintain  an  action 
for  money  had  and  received,  against  the  maker  f  and  the  second, 
whether  it  is  a  material  variance  to  declare  that  a  negotiable  note 
was  endorsed  by  the  payee  before  it  became  due,  and  to  offer  proof 
of  an  endorsement  after  it  fell  due  t  Upon  the  first  question  there 
is  a  contrariety  of  opinion  in  the  books,  but  upon  the  most  mature 
deliberation,  we  are  of  opinion  that  the  action  is  maintainable,  upon 
sound  legal  principles;  the  note  is  a  contract  by  the  maker  to  pay 
the  money  to  the  payee  or  his  endorsee.    It  is  well  established,  that 
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io  an  action  by  the  payee  against  the  maker,  the  note  is  evidence 
open  a  count  for  money  had  and  received :  being  therefore,  evidence 
of  money  had  and  received  to  the  nse  of  the  payee,  by  the  maker, 
when  the  payee  transfers  his  interest  in  the  note  by  endorsement, 
(the  note  being  payable  to  the  payee  or  his  order,)  it  would  seem  to 
follow,  that  by  the  very  terms  of  the  contract,  the  endorsee  would 
become  substituted  in  the  place  of  the  payee,  and  be  invested  with 
all  his  legal  rights,  not  only  as  relates  to  a  suit  upon  the  note  since 
the  Statute  of  Ann,  bat  also  as  to  the  common  law  count  of  money 
had  and  receivedr    In  the  case  of  €hrant  vs.  Vaughanj  3  Burratos'  Rep, 
1516,  which  was  an  action  by  the  bearer  of  a  bill  of  exchange  against 
the  drawer,  which  bill  was  in  the  following  words,  '^  Pay  to  Ship  For- 
tune, or  bearer,"  so  much.  Lord  Mansfield  makes  the  following 
remarks :    ^^  But  upon  the  second  count,  (which  was  for  money  had 
and  received,)  the  present  case  is  quite  clear,  beyond  all  *  dis-   qi^q 
pate.    For  undoubtedly  an  action  for  money  had  and  received   ^^  •  ^^ 
to  the  plaintiff's  use,  may  be  brought  by  the  bona  fide  bearer  of  a 
note  made  payable  to  bearer.    There  is  no  case  to  the  contrary.    It 
was  certainly  money  received  for  the  nse  of  the  original  advancer  of 
it ;  and  if  so,  it  is  for  the  use  of  the  person,  who  has  the  note  as 
bearer.    In   this  case,  Bicknell  himself  might  undoubtedly  have 
brought  this  action.    He  lost  it,  and  it  came  bona  fide  and  in  the 
coarse  .of  trade,  into  the  hands  of  the  present  plaintiff,  who  paid  a 
fall  and  fair  consideration  for  it.    Bicknell  and  the  plaintiff  are  both 
innocent.    The  law  must  determine  which  of  them  is  to  stand  to  the 
loss,  and  by  law  it  falls  upon  Bicknell."    In  this  case  the  bill  was 
payable  to  bearer;  in  the  case  now  before  this  Court  it  was  pay- 
able to  order,  and  it  seems  to  us  that  it  would  require  a  consider- 
able degree  of  legal  ingenuity,  to  distinguish  between  the  two  cases, 
in  point  of  legal  principle,  as  to  the  legal  operation  of  the  two  con- 
tracts.   They  were  both  negotiable  in  their  characters,  the  only  dif- 
ference is,  that  the  one  was  payable  to  bearer,  the  other  to  order. 
In  12  Johns.  Rep.  90,  the  action  was  brought  on  two  promissory 
notes :  one  was  in  the  following  words :    ^<  For  value  received,  due 
Wm.  Douglass  or  bearer,  914.50,  with  interest,  payable  the  Ist  of 
March  next,  Springfield,  8th  Nov.  1811,  signed  James  Pierce.''    The 
second  note  was  dated,  Dec.  25th,  1811,  and  the  defendant  promised 
for  value  received,  to  pay  Wm.  Douglass,  or  bearer,  the  sum  of  918, 
with  interest.    In  a  suit  brought  upon  these  notes,  the  plaintiff 
below,  under  the  direction  of  the  Court  recovered,  and  upon  a  writ 
of  error  being  brought  to  the  Supreme  Court,  that  Court  delivered 
the  following  opinion :    ''  This  was  an  action  of  indeb%i4Ji,tus  cuisumpsit, 
for  money  had  and  received,  money  lent,  &c.  and  the  chief  question 
is,  whether  the  promissory  notes  in  the  hands  of  the  plaintiff  below, 
as  bearer,  were  properly  admitted  in  evidence  under  such  a  count. 
It  is  clear,  that  as  well  before,  as  since  the  statute  making  notes 
negotiable,  the  person  named  as  payee,  might  give  snch  note  in  evi- 
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^  ^  dence,  under  •  the  general  counts  for  money  lent,  or  money 
•*■*  had  and  received,"  &c.,  (here  this  Court  refers  to  a  number  of 
authorities,  and  amongst  them,  the  case  of  Orant  vs.  VaughaUy  above 
referred  to,  and  then  i)roceeds,)  "  The  Statute  of  Ann  gave  an  addi- 
tional remedy,  but  did  not  take  away  the  old  one."  *^  If,  as  all  agree, 
such  a  note  before  the  statute,  was  evidence  of  money  due  from  the 
maker  to  the  payee,  so  as  to  support  a  count  for  money  had  and 
received,  1  can  see  no  good  reason  why  an  assignee  by  endorsement 
or  delivery  ought  not  to  have  the  same  remedy.  It  was  the  object 
of  the  statute  to  place  the  assignee  in  the  same  relation  to  the  maker, 
as  the  payee  stood  in  before ;  and  the  legal  operation  of  the  transfer 
is,  that  the  money  which  by  virtue  of  the  note  was  due  to  the  payee 
from  the  maker,  is  now  due  from  the  maker  to  the  assignee.  These 
notes  were  payable  to  William  Douglass  or  bearer,  like  the  form  used 
in  bank  notes.  Bearer  is  descriptio  personcej  of  the  real  payee.  It 
may  be  that  Wm.  Douglass  had  no  knowledge  of  the  note,  or  is  a 
fictitious  person.  The  note  however,  is  transferable  by  delivery 
merely,  and  possession  was  evidence  of  property  in  the  plaintiff 
below,  prima  faci£.  It  is  objected  by  the  counsel  for  the  defendant, 
that  there  is  no  privity  of  contract  between  these  parties ;  and  sev- 
eral authorities  were  cited  to  show,  that  indebitatus  a,ssumpsitf  will 
not  lie  except  between  privies.  To  this  objection  there  are  two 
answers — first,  there  is  a  legal  privity  of  contract  between  the  maker 
of  a  negotiable  note  and  the  assignee  or  bearer  in  this  case.  It  is  a 
contract  to  pay  the  money  to  whoever  may  become  entitled  to  it  by 
transfer,  as  bearer ;  and  such  privity  commences,  as  soon  as  the  bearer 
becomes  so  entitled. — Secondly,  it  is  not  true,  that  the  action  for 
money  had  and  received,  can  only  be  gix)unded  on  privity  of  contract. 
It  lies  against  the  finder  of  money  lost.  It  is  the  proper  action  to 
recover  money  obtained  by  fraud  and  deceit.  If  a  man  without  my 
authority,  receive  money  due  to  me,  I  may  recover  it  from  him  in  this 
form  of  action,  and  certainly  in  these  cases  there  is  no  privity  of  con- 
^  tract.  •  In  the  case  of  Wayman  vs.  Bond^  Ist  CampbelPs  Niii 
•*  ■  *  PriuSj  176,  precisely  like  the  present  case.  Lord  Ellen  borough  de- 
cided, that  the  right  of  giving  a  promissory  note  in  evidence  under 
the  general  money  counts,  is  confined  to  the  original  party  to  whom 
the  note  was  payable.  But  this  was  a  nisi  prius  opinion ;  and  as  the 
plaintiff  in  that  case  recovered  on  another  count  as  the  endorsee  of 
the  same  note,  it  never  became  material  to  revise  the  decision.  That 
opinion  of  Lord  Ellenborough  contradicts  the  decisions  of  several  of 
his  illustrious  predecessors.  In  the  case  of  Tablock  vs.  Harris,  3  D. 
and  E.  174,  it  was  decided  that  an  endorsee  of  a  bill  of  exchange  may 
recover  against  the  acceptor,  under  a  count  for  money  had  and  re- 
ceived ;  and  Lord  Kenyon  there  says,  '^  in  making  this  decision  we 
do  not  mean  to  infringe  a  rule  of  law,  which  is  very  properly  settled, 
that  a  chose  in  action  cannot  be  transferred :  but  we  consider  it  as  an 
agreement  between  all  the  parties,^  to  appropriate  so  much  property. 
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to  be  carried  to  the  account  of  the  holder  of  the  bill."  In  the  case 
of  Grant  vs.  Vatighanj  3  Burr,  1616,  it  was  decided,  that  indebitatus 
asmmpsit  for  money  had  and  received  was  a  proper  action  to  recover 
the  valae  of  a  bill  of  exchange  by  the  bearer  against  the  drawer; 
and  Lord  Mansfield  there  says,  "  undoubtedly  an  action  for  money 
had  and  received  to  the  plaintiflPs  use,  may  be  brought  by  the  bona 
fid^  bearer  of  a  note,  made  payable  to  a  bearer;  there  is  no  case  to 
the  contrary."  The  case  of  Cruger  vs.  Armstrong  and  another,  3 
Johns.  Cases,  5,  supports  the  same  doctrine.  The  principles  contained 
in  this  decision  are  fully  sustained  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Eaborg  and  others  vs.  Peyton.  In  that 
case,  (which  was  an  action  of  debt  brought  by  the  endorsees  of  a  bill 
of  exchange  against  the  acceptor,)  Mr.  Justice  Story,  in  delivering 
the  opinion  of  the  Court  says,  "  privity  of  contract  may  exist,  if 
there  be  an  express  contract,  although  the  consideration  of  the  con- 
tract originated  aliunde.  Besides,  if  one  person  deliver  money  to 
another,  for  the  use  of  a  third  persou,  it  has  been  settled  that  such 
a  privity  exists,  that  the  latter  •  may  maintain  an  action  of  nmgi 
debt  against  the  bailee.  In  general,  the  legal  predicament  of  «*  •  ^ 
the  maker  of  a  note,  is  like  that  of  the  acceptor  of  a  bill.  Each  is 
liable  to  the  payee  for  the  payment  of  the  note  or  bill,  in  the  first 
instance ;  and  after  endorsement  each  incurs  the  same  liabilities." 
The  Judge,  in  delivering  the  opinion  of  the  Court,  further  remarks, 
that,  *'  in  point  of  law  every  subsequent  holder,  in  respect  to  the  ac- 
ceptor of  a  bill,  and  the  maker  of  a  note,  stands  in  the  same  predica- 
ment as  the  payee.  An  acceptance  is  as  much  evidence  of  money 
had  and  received  by  the  acceptor  to  the  use  of  such  holder,  and  of 
money  paid  by  such  holder  for  the  use  of  the  acceptor,  as  if  he  were 
the  payee." 

The  only  remaining  question  is,  whether,  when  a  note  is  declared 
on  by  the  endorsee  against  the  maker  as  being  endorsed  before  it  is 
due,  it  is  a  material  variance  to  prove  it  to  have  been  endorsed  after 
it  l>ecame  payable  ?  In  Chitty  on  Bills^  462,  the  law  is  stated  to  be, 
that  "  if  a  note  payable  to  bearer  be  declared  on  as  endorsed,  the 
endorsement  must  be  proved;  but  when  the  declaration  states  that 
the  endorsement  was  made  after  the  making  of  the  bill,  and  it  ap- 
pears in  evidence  to  have  been  before,  or  that  it  was  before  the  bill 
was  due,  and  it  appears  in  evidence  to  have  been  made  afterwards, 
this  is  not  a  material  variance."  In  support  of  this  principle,  he  re- 
fers to  Young  vs.  Wright,  1  Campb,  139. 

In  this  case  we  think  it  proper  to  observe,  that  it  appears  to  us, 
that  the  prayer  in  the  first  bill  of  exceptions  is  too  general  under  the 
Act  of  1825,  but,  as  the  prayer  in  the  second  bill  of  exceptions  is  suf- 
ficiently specific,  and  the  case  was  fully  argued,  to  prevent  future 
litigation,  we  have  delivered  our  opinions  on  both  exceptions. 

We  are  of  opinion,  that  there  is  no  error  in  the  judgment  of  the 
Court  below,  and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 
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Where  goods  taken  under  a  fl.  fa.  have  been  sold  for  a  part  of  the  amoant 
due  on  the  judgment,  a  ca,  aa,  cannot  be  legally  issued  for  the  residue, 
until  the  sheriff  has  made  a  final  return  of  they!,  fa,  showing  what  has 
been  done  with  the  property.  This  return  should  be  in  term  time;  if 
made  in  the  recess  to  the  clerk's  office,  it  is  void.  The  same  principles 
apply  to  a  venditioni  exponas,  (a) 

An  action  upon  the  case  is  the  proper  remedy  against  one  who  maliciously 
procures  a  ca,  8a,  to  be  issued,  and  another  to  be  arrested  under  it.  (6) 

Tne  foundation  of  such  an  action  is  malice,  and  a  want  of  probable  CHuse. 
which  must  be  proved. 

The  fact  of  malice  always  a  question  for  the  jury. 

Malice  may  be,  and  most  commonly  is,  in  such  actions,  implied  from  the 
want  of  reasonable  or  probable  cause,  that  being  first  established.  But 
the  presumption  of  malice  resulting  from  the  want  of  probable  cause  is 
not  conclusive,  and  the  defendant,  for  the  purpose  of  rebutting  the 
inference  of  malice,  may  be  let  in  to  show,  for  instance,  that  he  acted 
under  the  advice  of  counsel.  The  effect  of  such  evidence,  is  however, 
for  the  jury,  (c) 

Evidence  of  the  conduct  and  declarations  of  the  defendant  in  relation  to, 
and  in  the  course  of  the  transaction — of  the  situation  of  the  x>arties— of 
the  nature  and  extent  of  the  injurious  means  resorted  to  by  the  defend- 
ant to  effect  his  object,  and  of  his  forwardness,  zeal  and  activity  mani- 
fested in  the  procurement  and  use  of  the  means  employed,  may  properly 
be  adduced  to  prove  malice. 

It  is  generally  true,  that  in  an  action  for  a  malicious  prosecution,  or  a  mali- 
cious arrest,  malice— the  want  of  probable  cause,  and  also  the  determi- 

(a)  Approved  in  Baldwin  vs.  Wright,  8  Gill,  246.  Cited  in  Qrifflth  vs.  Etna 
Co,  7  Md.  103;  Exparte  vs.  Watkina,  7  Peters,  578. 

(&)  Cited  in  Deal  vs.  Harris,  8  Md.  44,  and  McNamee  vs.  Miake,  49  Md.  183. 
In  the  latter  case,  the  Court  said:  '^It  is  true,  a  party  may  be  held  liable  for 
a  false  and  malicious  prosecution  of  either  a  criminal  or  civil  proceeding: 
but  when  it  has  been  attempted  to  hold  a  party  liable  for  the  prosecution  of 
a  civil  proceeding  it  has  generally  been  in  cases  where  there  has  been  an 
alleged  malicious  arrest  of  the  person,  as  in  the  case  of  Turner  vs.  Walker, 
or  a  groundless  and  malicious  seizure  of  property,  or  the  false  and  malicious 
placing  the  plaintiff  in  bankruptcy  or  the  like.  *  *  It  is  not  enough  for 
the  plaintiff  to  declare  generally  that  the  defendant  brought  an  action 
against  him  ex  malitia  ef  sine  caiisa,  per  quod  he  put  him  to  great  charge,  &c, ; 
but  he  must  allege  and  show  the  grievance  si>ecially.  Otherwise  parties 
would  be  constantly  involved  in  litigation,  trying  over  cases  that  may  have 
failed  upon  the  mere  allegation  of  false  and  malicious  prosecution.''  And 
it  was  accordingly  held  that  an  action  for  the  alleged  malicious  prosecution 
of  an  ejectment  suit,  wherein  the  plaintiff  failed  to  recover  all  that  he 
claimed,  could  not  be  maintained. 

(c)  Cited  in  Schindd  vs.  Schmdel,  13  Md.  128,  and  Straus  vs.  Young.  86  Md. 
266,256.    Qeenote(d), 
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Dation  of  the  prosecution,  or  of  the  suit  in  which  the  writ  was  sued 
out,  must  be  averred  and  proved,  {d) 

But  where  a  vendi.  was  sued  out,  returnable  to  March,  and  the  sheriff  in 
fact  executed  that  writ,  and  returned  it  to  the  clerk's  office  in  Decem- 
ber, and  the  plaintiff  then  sued  out  a  ca.  «a.  which  was  also  returnable 
to  the  same  term,  with  the  vendi.  under  which  the  defendant  was  ar- 
rested and  imprisoned  in  December,  the  reason  for  averring  in  an  action 
upon  the  case«  the  want  of  probable  cause  for  the  arrest,  and  the  deter- 
mination of  the  suit,  does  not  exist,  and  a  declaration  showing  the  facts 
specially,  in  the  absence  of  the  ordinary  averment,  would  be  sufficient. 

It  is  not  upon  the  evidence,  but  upon  the  t>leading8.  as  evidence  applicable 
to  the  pleadings,  that  a  plaintiff  can  recover  in  any  case,  (e) 

Where  the  plaintiff,  who  had  obtained  a  verdict  in  an  action  for  a  malicious 
arrest,  died  pending  an  appeal,  the  Court,  on  reversing  the  judgment 
upon  a  bill  of  exceptions,  refused  &  procedendo,  (/) 

•  Appeal  from  Prince  George's  County  Court.  This  was  Q,y  q 
an  action  on  the  case  brought  by  the  appellee,  against  the  ap-  •*  ■  ^ 
pellant,  on  the  10th  of  January,  1827,  in  St.  Mary's  County  Court, 
and  removed,  upon  the  suggestion  of  the  defendant,  to  Prince 
George's  County  Court. 


(d)  Affirmed  in  Boyd  vs.  Cross,  85  Md.  197,  and  MedccUf  vs.  Ins,  Co,  45  Md. 
204.  In  the  former  case  the  Court  said:  ''To  have  entitled  the  plaintiff  to 
recover  for  malicious  prosecution,  it  was  incumbent  upon  him  to  prove 
affirmatively,  that  he  had  been  prosecuted,  or  that  a  prosecution  had  been 
instigated,  by  the  defendant;  that  such  prosecution  had  terminated  in  his 
discharge  or  exoneration  from  the  accusation  against  him;  and  that  such 
prosecution  was  both  malicious  and  without  probable  cause  on  the  part  of 
the  defendant.  All  of  these  propositions  must  concur  and  be  established  by 
the  plaintiff  to  entitle  him  to  maintain  his  action.  If  the  evidence  adduced, 
be  legally  insufficient  to  be  submitted  to  the  jury  to  prove  each  and  all  of 
these  elements  of  the  plaintiff's  case,  his  action  could  well  be  pronounced 
groundless,  and  the  defendant  not  be  called  on  for  his  defence. ''  Malice  is 
a  question  of  fact  for  the  jury,  and  its  existence  may  be  inferred  from  the 
want  of  probable  cause  for  the  prosecution.  But  the  absence  of  probable 
cause  is  not  conclusive  of  the  presence  of  malice.  The  presumption  of 
malice  resulting  from  the  want  of  probable  cause  is  only  prima  fade,  and 
may  be  rebutted  by  evidence.  But  proof  even  of  express  malice  will  not 
justify  the  inference  that  probable  cause  did  not  exist.  Boyd  vs.  Cross; 
Medoalf  vs.  Ins,  Co.;  Stewart  vs.  Sonneborn,  98  U.  S.  187.  What  will  amount 
to  the  want  of  probable  cause  in  any  case  is  a  question  of  law  for  the  Court, 
although  the  existence  of  the  facts  relied  on  to  constitute  the  want  of  proba- 
ble cause  is  a  question  for  the  jury.  Thelin  vs.  Dorsey,  59  Md.  589;  Johns  vs. 
Marsh,  52  Md.  823.  An  action  for  malicious  prosecution  may  be  maintained 
against  a  corporation  aggregate.  Carter  vs.  Machine  Co.  51  Md.  290.  Of. 
Bank  vs.  Oioston,  L.  R.  4  Appeal  Cases,  270. 

(e)  Approved  in  State  vs.  Oaither,  11  G.  &  J.  178. 

(/)  In  Clark  vs.  Carroll,  59  Md.  180,  it  was  held  that  where  in  an  action 
for  malicious  piosecution,  the  plaintiff  appeals  from  a  judgment  in  favor  of 
the  defendant,  and  after  the  appeal  taken  the  defendant  dies,  the  suit  will 
abate,  and  that  such  action  is  not  within  the  purview  of  Rev.  Code,  Art.  50, 
sec.  147. 
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The  declaration  was  as  follows  :  "  For  that  heretofore,  to  wit,  on 
the  I'Jth  of  December,  1826,  at,  &c.  the  said  Josiah,  anlawfally  and 
maliciously  procured,  and  caused  to  be  issued  out  of  the  clerk's  office 
of  the  County  Court  of  said  county,  a  certain  precept  of  the  said 
Court,  commonly  called  a  writ  of  capias  ad  satisfaciendumj  attested 
by  the  Chief  Judge,  and  certified  by  the  clerk  of  the  said  Court, 
under  the  seal  of  office  of  the  said  clerk,  bearing  date  the  13th  of 
December,  1826,  directed  to  the  sheriff  of  the  said  county,  command- 
ing him  to  take  the  body  of  hi.m  the  said  James  into  his  custody,  and 
him  safely  keep  in  his  custody,  by  the  authority  of  the  said  writ; 
and  that  the  said  Josiah  Turner,  then  and  there  unlawfully  and  mali- 
ciously delivered  the  said  writ  to  William  Williams,  the  sheriff  for 
the  time  being,  of  the  said  county;  and  then  and  there,  unlawfully 
and  maliciously  procured,  and  caused  the  said  sheriff,  then  and  there, 
to  arrest  the  said  James,  and  imprison  him  for  a  long  time,  to  wit, 
for  the  space  of  two  months  thence  next  ensuing  the  said  arrest ;  he, 
the  said  Josiah,  then  and  there  pretending  and  declaring  to  the  said 
sheriff,  that  the  said  writ  was  lawful  and  right,  and  fully  authorized 
and  required  the  said  sheriff  to  arrest  and  imprison  the  said  James ; 
whereas  the  said  James  avers,  that  the  said  writ  was  unjust  and  un- 
lawful, and  oppressive  to  him,  and  obtained  by  fraud  and  deceit ;  and 
the  said  James  in  fact  says,  that  the  said  Josiah  Turner  did,  on  the 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  unlawfully,  mali- 
ciously and  fraudulently,  cause  and  procure,  by  the  means  aforesaidi 
the  arrest  and  imprisonment  of  him  the  said  James,  in  manner  and 
form,  and  for  the  time  aforesaid,  in  abuse  of  the  legal  process  of  the 
said  Court,  and  in  contempt  and  disregard  of  the  said  Court,  and  its 
Qiyo  ^'^^^ority;  and  in  oppression  of  him  the  said  James,  to  •the 
•*  ■  **  damage,"  Sec.  The  defendant  pleaded  not  guiltv,  and  issue 
was  joined. 

1.  At  the  trial  the  plaintiff  read  in  evidence  to  the  jury  by  consent 
of  parties  the  record  of  a  writ  of  capias  ad  satisfoAiiendum^  issued  out 
of  the  clerk's  office  of  Saint  Mary's  County  Court,  on  the  13th  of 
December,  1826,  on  a  judgment  in  said  Court,  at  the  suit  of  William 
T.  Cross  &  Co.  use  of  Josiah  Turner,  against  James  Walker.  The 
writ  recites,  that  on  the  22d  of  March,  1825,  a  fieri  facias  had  issued 
on  said  judgment,  returnable  to  the  first  Monday  in  August  then 
next.  That  on  the  return  day  of  said  writ,  the  sheriff  returned  that 
he  had  taken  in  virtue  thereof,  sundry  real  and  personal  estate,  the 
property  of  Walker,  which  remained  on  hand  for  want  of  buyers,  and 
which  said  goods  and  chattels  were  replevied  out  of  his  hands.  It 
further  recited,  that  on  the  28th  of  August,  1826,  a  writ  of  venditioni 
exponas,  issued  for  the  sale  of  said  real  and  personal  property,  return- 
able to  the  first  Monday  of  March  next  following — which  last  men- 
tioned writ  the  sheriff  returned  on  the  12th  of  December,  1826 ;  that 
by  virtue  thereof  he  had  sold  the  property  levied  on  for  the  sum  of 
f  88.25,  and  which  was  not  sufficient  to  satisfy  the  said  judgment  at 
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suit  ol  Cross  &  Co.  for  the  use  of  said  Turner.  Whereupon  the  said 
sheriff  was  commanded,  &c.  At  the  return  day  of  said  capias  ad 
satisfa^ciendum,  to  wit,  on  the  first  Monday  of  March,  1827,  the  sheriff 
returned  the  same  ^^eept,"  when  a  motion  was  made  by  the  said 
Walker  to  quash  the  same,  upon  the  ground  that  the  writ  of  vendi- 
tioni exponas  was  returned  to  the  clerk's  office  on  the  12th  of  Decem- 
ber, 1826,  being  in  the  vacation  or  in  the  recess  of  the  Court ;  and 
that  on  the  13th  of  December,  1826.  the  plaintiff  caused  the  ca.  sa. 
to  be  issued.  The  County  Court  quashed  the  said  ca.  sa,  and  dis- 
charged the  defendant.  Walker,  from  custody.  It  was  agreed  that 
the  fi^  facias  and  return  thereto,  the  venditioni  exponas  and  return^ 
the  capiat  ad  satisfaciendum  and  return,  and  the  motion  to  quash  the 
same,  with  the  proceedings  thereon,  should  have  the  same  effect  as 
if  the  records  were  •  inserted  at  large.  The  plaintiff  also  q^^ 
proved  that  he  was  arrested  by  the  sheriff  of  Saint  Mary's  •'^^ 
County,  on  the  14th  or  15th  of  December,  in  the  year  1826,  and  kept 
in  close  custody  for  seven  or  eight  days,  by  virtue  of  the  said  writ  of 
capitis  ad  satisfaciendum^  the  defendant  being  present  at  the  time  of 
the  arrest,  ordering  it  to  be  done,  and  directing  the  said  sheriff  to 
keep  the  said  plaintiff  in  close  confinement.  The  plaiutiff  further 
proved  by  Joseph  Harris,  clerk  of  Saint  Mary's  County  Court,  that 
he  was  applied  to  by  the  defendant,  on  the  13th  December,  1826, 
the  day  on  which  the  captors  ad  satisfaciendum  issued,  to  issue  the 
same,  that  he  objected  to  doing  so,  upon  the  ground  that  it  was 
nnasaal,  and  would  not  issue  the  same,  unless  written  orders  were 
given  to  that  effect :  that  such  orders  were  given  by  G.  N.  Causin, 
Esq.  the  counsel  for  the  present  defendant;  he  the  defendant  being 
at  the  time  present,  sanctioning  and  approving  of  the  orders  given  by 
the  said  counsel.  Whereupon  the  defendant,  by  his  counsel,  prayed 
the  Court  to  instruct  the  jury,  that  the  above  capias  ad  satisfacien-- 
dum  was  legally  issued,  and  that  the  plaintiff  could  not  support  his 
action — which  instruction  the  Court  [Stephen,  C.  J.  and  Key,  A. 
J.]  refused  to  give,  and  instructed  the  jury  that  the  said  writ  was 
issued  irregularly  and  illegally,  and  that  the  arrest,  above  stated,  of 
the  plaintiff  under  it,  was  a  sufficient  ground  to  support  the  present 
action. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury  that  the 
plaintiff,  on  the  above  evidence,  could  not  support  the  present  action 
ou  the  case,  but  should  bave  brought  an  action  of  trespass  vi  et  armiSj 
which  instruction  the  Court  also  refused  to  give;  and  instructed  the 
jury  that  the  plaintiff  was  entitled  to  recover  in  the  present  form  of 
action.  The  defendant  also  prayed  the  Court  to  instruct  the  juiy. 
1st.  That  the  capias  ad  satisfaciendum  was  legally  issued ;  the  judg- 
ment on  which  it  was  issued,  being  in  force  and  unsatisfied,  and  the 
whole  of  the  property  seized  under  the  fieri  facias  having  been  sold; 
and  the  writ  under  which  the  sale  had  been  made,  having  been  pre- 
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Qfil  ^^^'^®^^'  returned  by  the  •  sheriflF.  2d.  That  if  the  plaintiff  in 
^^^  the  suit  had  no  right  to  apply  lor  a  ca.  sa.;  at  the  time  it  was 
issued  the  clerk  had  no  authority  to  issue  it,  and  tliere  being  no  legal 
authority  i'or  the  issuing  of  the  same,  it  was  a  nullity.  3d.  If  the  writ 
ought  not  to  have  been  issued,  the  sheriff  to  whom  it  was  directed, 
and  who  had  previously  made  the  return  of  the  venditioni  exponas 
aforesaid,  was  not  bound  to  execute  it.  4th.  That  if  the  said  writ  of 
aapias  ad  satisfaciendum  was  improperly  issued  by  the  clerk,  the  de- 
fendant in  this  suit  is  not  answerable  in  damages  to  the  plaintiff  for 
any  act  done  previous  to  the  arrest.  5th.  That  damages  for  the  act 
of  arrest  can  be  recovered  only  in  an  action  of  trespass  vi  et  armis. 
6tli.  That  if  the  plaintiff  had  offered  proof  of  an  injury,  which  enti- 
tled him  to  recover  damages  in  an  action  on  the  case  for  a  malicious 
arrest,  yet  that  the  narr.  does  not  entitle  him  to  recover  such  dam- 
ages, inasmuch  as  it  does  not  state  that  the  proceeding  which  is 
made  the  ground  of  the  action,  was  commenced  without  probable 
oause,  nor  ended.  7th.  That  if  this  be  an  action  on  the  case  of  any 
other  description,  the  plaintiff'  cannot  recover,  because  the  injury  of 
which  he  complains  in  the  declaration  is  not  charged  in  the  declara- 
tion to  follow  consequentially  from  any  act  of  the  defendant,  other 
than  that  of  causing  the  plaintiff  to  be  arrested.  8th.  That  if  the 
jury  should  be  of  opinion,  from  the  evidence,  that  the  defendant, 
when  he  applied  to  the  clerk  of  Saint  Mary's  County  Court  for,  and 
obtained  the  writ  of  ca.  sa.  aforesaid,  did  not  believe  it  was  illegal  to 
issue  the  same,  and  at  the  time  of  putting  the  same  into  the  sheriff's 
hands,  he  did  not  believe  that  the  arrest  of  the  plaintiff  in  virtue  of 
the  same  would  be  illegal,  but  had  been  advised  by  his  counsel,  and 
believed  that  he  had  a  right  to  sue  out  the  same,  and  have  the  de- 
fendant arrested  under  it ;  and  further,  that  the  defendant,  when  he 
directed  the  same  to  be  served,  did  not  claim  more  than  the  balance 
bona  fide  due  on  said  judgment,  after  allowing  the  whole  sum  made 
on  the  venditioni  exponas  aforesaid,  then  the  plaintiff  is  not  entitled 
Qfi»>  ^^  recover  upon  the  *  pleadings  and  issue  in  this  suit.  9th. 
^Oi^  That  if  the  jury  should  be  of  opinion  from  the  evidence,  that 
the  clerk  of  Saint  Mary's  County  Court,  upon  being  applied  to  by 
the  defendant,  refused  to  issue  the  ca.  sa.  aforesaid,  and  that  the 
same  was  issued  by  the  clerk  aforesaid,  after  his  refusal  aforesaid, 
and  in  consequence  of  the  directions  of  G.  N.  Cansin,  Esq.,  an  attor- 
ney of  said  Court  and  the  counsel  of  the  defendant  in  that  cause, 
then  the  plaintiff,  upon  the  pleadings  and  issue  in  this  cause,  is  not 
entitled  to  recover,  although  the  defendant  was  present  at  the  time 
of  the  issuing  of  the  same,  and  repeated  his  request  to  the  said  clerk; 
and  was  afterwards  present  at  the  time  of  the  arrest  of  the  plaintiff, 
and  directed  it,  and  also  directed  the  sheriff  to  commit  him  to  prison. 
These  several  instructions  the  Court  refused  to  give.  The  defend- 
ant excepted,  and  the  verdict  and  judgment  being  against  him,  he 
brought  the  present  appeal. 
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The  cause  was  argaed  before  Buchanan,  G.  J.,   Eable  and 
Abgheb,  JJ. 

Magruder  and  Stonestreetj  for  the  appellant,  cited  1  Archbold  Pr. 
270;  Oviat  vs.  Vynar^  1  Salk.  318;  Miller  rs.  ParneU^  6  Taunt.  370 
1  SeUan  Ft.  635 ;  Morgan  vs.  jAughes.  2  Dumf.  &  Hast,  225,  231 
Snow  vs.  AUen,  2  Serg.  dt  Low.  485 ;  Ravengd  vs.  Mcintosh,  9  J2».  225 

1  Stark.  Ev.  503 ;  Purl  vs.  Dt^i^a^Z,  6  H.  <&  J.  69 ;  Towson  vs.  Havre 
de  Grace  Bank,  6  JT.  cfc  J.  47 ;  2  /Sat^^ki.  P.  Ev.  192. 

C  Dorsey  and  Johnson,  for  the  appellee,  cited  Robert,  205 ;  Oyfford 
vs.  PTood^ate,  11  J^a8^  297 ;  J^te6«  vs.  Smith,  18  ,/Ser^.  an^  Zou7.  344 ; 

2  Saund.  P.  and  Ev.  651 ;  1  Archh.  6,  284 ;  Shirley  vs.  TTn^A^  2  Ld. 
Raymond,  715 ;  2  Bac.  Abr.  title  Execution,  709 ;  Wilson  vs.  Kingston, 
18  /Serr/.  and  XrOir.  307 ;  Bavenga  vs.  Mcintosh^  9  /Ser^.  and  Xot(7.  225 ; 
Hewlett  vs.  Cruchley^  5  Taunt.  277. 

Buchanan,  0.  J.,  delivered  the  opinion  of  the  Court.  Looking  to 
the  evidence  in  this  case,  it  is  perfectly  clear,  that  the  writ  of  capi<M 
ad  satisf addendum,  on  which  the  defendant  in  error  is  alleged  to  have 
been  maliciously  arrested,  issued  irregularly,  and  illegally.  Where 
goods  taken  under  a  fi.  fa.  have  been  sold,  for  a  part  of  the  amount 
*dne  on  the  judgment,  a  ca,  sa.  cannot  be  legally  issued  for  q^^ 
the  residue,  until  the  sheriff  has  made  a  final  return  of  the^.  •'^^ 
fa.  showing  what  had  been  done  with  the  property.  For  as  the 
second  writ  is  grofinded  on  the  first,  and  the  return  thereof,  and 
must  recite  the  proceedings  thereon,  the  first  must  be  returned  before 
the  second  can  issue.  And  it  is  proper  and  necessary  to  the  security 
of  the  defendant,  that  it  should  be  returned  in  term  time,  in  order 
that  he  may  have  a  day  in  Court,  to  protect  his  rights.  If  it  was 
otherwise,  it  would  be  in  the  power  of  a  sheriff,  or  of  a  plaintiff  by 
tK>llusion  with  the  sheriff,  to  practise  great  abuses.  But  when  there 
is  a  return  of  theyi./a.  by  which  it  is  seen,  what  has  been  done  with 
the  property  seized  under  it,  there  is  something  to  control  the  sheriff, 
and  to  restrict  the  plaintiff  to  the  amount  for  which  he  is  entitled  to 
have  the  body,  by  showing  how  much  he  has  already  received.  A 
fi.  fa.  therefore,  is  always  made  returnable  in  term  time,  and  cannot 
be  otherwise  legally  returned.  And  if  it  be  returned  to  the  clerk's 
office,  at  any  time  during  the  recess,  it  is  in  law  wholly  void,  and  as 
no  return,  and  a  ca.  sa.  cannot  legally  be  founded  upon  it.  The  same 
principle  applies  to  a  venditioni  exponas,  which  was  issued  on  a  return 
by  the  sheriff,  '^  that  goods  taken  under  a  fi.  fa.  are  on  hand  for  the 
want  of  bu^^ers."  And  the  ca.  sa.  in  this  case  was  sued  out,  on  a 
return  of  a  venditiorii  exponas,  to  the  clerk's  office,  during  the  recess 
of  the  Court,  which  the  law  did  not  authorize. 

^  It  has  been  urged  at  bar,  that  the  action  is  misconceived,  and 
should  have  been  trespass  vi  et  armis  for  false  imprisonment.  But 
we  think  there  is  nothing  in  that  objection,  and  that  the  Court  below 
did  right  in  refusing  so  to  instruct  the  jury.    If  the  plaintiff  in  the 
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appeal,  did  maliciously  procure  the  ca.  sa.  to  be  issued,  and  the  de- 
fendant to  be  arrested  under  it,  case,  for  such  malicious  arrest,  is  the 
appropriate  remedy,  the  process  issuing  from  a  Court  of  competent 
jurisdiction.  It  is  not  res  nova.  The  principle  upon  which  such 
QfiA  ^^^^^^®  ^^^  sustained,  is  a  familiar  one  in  *  the  books,  and  too 
tfoo  y^^ii  settled  to  require  to  be  discussed  here.  But  the  founda- 
tion of  the  action  being  malice,  and  a  want  of  reasonable  or  probable 
cause,  which  must  be  proved,  and  the  fact  of  malice,  being  always  a 
question  for  the  jury,  the  instruction,  that  the  ca.  sa.  issued  irregu- 
larly and  illegally,  and  that  the  ^'arrest  of  the  defendant  in  the  ap- 
peal under  it,  was  a  sufficient  ground  to  support  the  present  action,^' 
was  wrong,  if  the  Court  intended  to  say,  that  the  arrest  alone,  with 
or  without  malice,  was  sufficient  to  entitle  him  to  recover;  and  also 
because  it  took  from  the  jury  the  question  of  malice. 

Malice  may  be,  and  most  commonly  is  in  such  actions,  implied  from 
the  want  of  reasonable  or  probable  cause,  that  being  first  established. 
But  the  presumption  of  malice,  resulting  from  the  want  of  probable 
cause,  is  not  conclusive,  and  the  defendant,  for  the  purpose  of  rebut- 
ting the  inference  of  malice,  for  instance,  as  was  attempted  in  this 
case,  may  be  let  in  to  show,  that  he  acted  under  the  advice  of  coun- 
sel ;  and  whether  he  acted  maliciously  and  for  the  purpose  of  oppres- 
sion, or  not,  is  a  conclusion  to  be  drawn  by  the  jury  from  all  the  cir- 
cumstances of  the  case.  And  if  he  can  prove,  or  if  it  can  fairly  be 
inferred,  from  all  the  circumstances  of  the  case,  that  he  was  not 
actuated  by  malice,  or  any  improper  motive,  it  will  be  an  answer  to 
the  action ;  because  it  disproves  that,  which  is  of  the  essence  of  it, 
the  malice,  without  which  it  cannot  be  supported.  But  in  an  action 
for  a  malicious  prosecution,  or  a  malicious  arrest,  as  this  is,  it  is  not 
enough  as  has  been  supposed,  for  the  defendant  merely  to  show  that 
he  acted  under  professional  advice,  the  fwant  of  probable  cause 
having  been  first  established.  He  may  have  done  that,  and  believed 
that  he  acted  legally,  and  yet  have  acted  maliciously,  and  for  the 
purpose  of  oppression.  And  having  acted  maliciously  and  oppres- 
sively, and  without  reasonable  or  probable  cause,  his  belief  alone, 
that  he  acted  legally,  will  not  support  him  in  his  malicious  and  op- 
pressive  violation  of  the  law.  However  far  his  taking  •  profes- 
"^  ■  sional  advice,  would  go,  if  standing  alone,  to  show  the  absence 
of  malice,  and  a  desire  to  act  legally  and  correctly ;  yet  it  is  evidence 
only  to  go  to  the  jury  for  that  purpose,  and  may  be  rebutted  by  other 
surrounding  circumstances,  the  whole  of  which  should  go  to  the 

jary. 

Evidence  of  the  conduct,  and  declarations  of  the  defendant,  in  re- 
lation to,  and  in  the  course  of  the  transaction ;  of  the  situation  of 
the  parties ;  of  the  nature  and  extent  of  the  injurious  means  resorted 
to  by  the  defendant  to  effect  his  object,  and  of  the  forwardness,  zeal, 
and  activity  manifested  in  the  procurement,  and  use  of  the  means 
employed,  may  pro^^erly  be  adduced  to  prove  malice.    And  althoagh, 
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where  a  party  has  acted  bona  fide,  and  without  malice,  under  profes- 
sional advice  and  direction,  which  he  belieyed  to  be  sound,  he  is  not 
liable,  notwithstanding  such  advice  was  in  fact  incorrect,  as  malice 
express,  or  implied,  must  be  proved — ^yet  he  cannot  shelter  himself 
under  the  direction  and  advice  of  counsel  merely,  against  evidence 
of  purposed  malice,  or  from  which  malice  may  fairly-  be  inferred.  And 
whether  he  acted  with  a  fair  bona  fide  intention,  or  by  what  motive 
he  was  really  actuated,  is  always  a  question  purely  for  the  consider- 
ation of  the  jury. 

It  is  generally  true,  that  in  an  action  for  a  malicious  prosecution, 
or  a  malicious  arrest,  malice,  and  the  want  of  reasonable  or  probable 
cause,  and  also  the  determination  of  the  prosecution,  or  of  the  suit, 
in  which  the  writ  was  sued  out,  must  be  averred  in  the  declaration, 
and  proved  at  the  trial.  And  it  is  objected  that  the  defendant  in 
the  appeal,  is  not  entitled  to  recover,  under  the  declaration  in  this 
cause,  there  being  no  averment,  either  of  the  want  of  probable 
cause,  or  of  the  final  disposition  of  the  ca.  sa,  nnder  which  he  is 
stated  to  have  been  arrested. 

As  respects  the  manner  of  declaring,  it  seems  to  us,  that  this  is 
distinguishable  from  the  case,  either  of  an  action  for  a  malicious 
prosecution,  or  of  the  ordinary  action  for  a  malicious  arrest.  The 
reason  why,  in  the  former,  the  want  of  probable  cause,  and  the 
determination  of  the  prosecution  must  be  averred,  and  proved,  is, 
that  otherwise  the  plaintiff  •  might  recover  in  the  action,  and  ^^^ 
yet  be  guilty,  and  afterwards  be  convicted  of  the  original  «*"8 
charge.  And  in  the  latter,  that  he  might  recover  in  the  action  for 
a  malicious  arrest,  and  yet  the  suit  in  which  the  writ  was  issued, 
nnder  which  he  was  arrested,  be  afterwards  determined  against  him. 
And  thus  in  either  case,  the  actual  existence  of  probable  cause  estab- 
lished, after  a  recovery  against  a  defendant  who  was  not  in  fault ; 
and  against  whom  there  could  only  be  a  recovery,  in  the  one  case, 
on  the  ground  that  he  had  no  probable  cause  for  instituting  the 
prosecution ;  and  in  the  other,  for  instituting  the  suit.  But  if  in 
this  case,  the  venditioni  exponas,  and  the  irregular  return  of  it  to  the 
clerk's  office,  during  the  recess  of  the  Court  and  out  of  term  time,  had 
been  set  out  in  the  declaration,  with  the  capias  ad  satisfaciendum, 
(founded  upon  that  return  and)  issued  before  the  return  day  of  the 
venditioni  exponas,  under  which  the  defendant  in  the  appeal  was 
arrested  ^and  put  into  prison — the  reason  requiring  an  averment  of 
the  want  of  probable  cause,  and  of  the  determination  of  the  prose- 
cution in  an  action  for  a  malicious  prosecution,  and  of  the  determi- 
nation of  the  suit  in  the  ordinary  action  for  a  malicious  arrest,  would 
not  have  existed;  the  want  of  probable  cause  existing  apart  from, 
and  not  depending  upon  any  disposition  that  might  afterwards  be 
made  of  the  ca.  sa.;  and  the  law  declaring  that  no  ca.  sa.  can  issue, 
before  the  regular  and  final  return  of  the  writ  upon  which  it  is 
founded :  and  the  return  of  the  venditioni  exponas,  and  the  recital 


238  GREEN  vs.  JOHNSON.— 3  G.  &  J. 

of  it  in  the  ca.  sa.  showing  that  there  was  no  such  legal  leturn^ 
and  consequently  that  the  ca.  sa,  was  irregularly  issued,  and  with- 
out any  reasonable  or  probable  cause.  But  the  declaration  not  being 
so  framed,  and  there  being  no  averment  of  the  want  of  probable 
cause,  and  of  the  final  disposition  of  the  ca.  sa.  there  is  no  cause  of 
action  shown  in  the  declaration,  on  which  the  defendant  in  the 
appeal  is  entitled  to  recover. 

It  is  not  upon  the  evidence,  but  upon  the  pleadings  and  evidence 
applicable  to  the  pleadings,  that,  a  plaintiff  can  recover  in  any  case. 
^^-^  It  is  therefore,  always  necessary,  •  that  the  declaration  should 
^^^  set  out  a  ffood  and  sufficient  cause  of  action,  to  be  judged 
of  by  the  Court,  otherwise  it  is  in  vain  to  look  to  the  evidence  in  the 
cause,  upon  which  there  can  be  no  recovery,  without  a  case  made  in 
the  declaration.  This  declaration  sets  out  no  such  cause  of  action. 
It  merely  alleges  the  issuing  of  a  ca.  sa.  and  that  the  defendant  in 
the  appeal,  was  arrested  under  it.  But  it  does  not  show  any  irregu- 
larity in  the  issuing  of  it,  nor  supply  the  defect,  by  averring  the 
want  of  probable  cause,  and  the  final  disposition  of  it.  And  for  any 
thing  appearing  in  the  declaration,  the  ca»  sa.  may  have  been  regu- 
larly issued,  and  the  defendant  in  the  appeal  properly  arrested  under 
it.  And  it  is  only  by  looking  out  of  the  declaration,  to  the  evidence 
stated  in  the  record,  that  any  cause  of  action  can  be  perceived.  For 
which  reason,  and  also  because  the  Court  instructed  the  jury,  that 
the  arrest  of  the  defendant  in  the  appeal  under  the  ca.  sa.  was  a  suf- 
N  ficient  ground  to  support  the  present  action,  the  judgment  must  be 
reversed. 

Judgment  reversed^  a/nd  the  death  of  the  appeUee  ho/ving 

been  previously  suggested^  a  procedendo  was  refused. 


Gbeen,  Executrix  of  Gbeen  vs.  Johnson  et  ux. — ^December,  1831. 

The  inventory  of  a  deceased  testator's  estate,  and  the  acoounts  thereof,  as 
filed  in  the  Orphans'  Court  by  his  executor,  are  admissible  evidence  in 
an  action  of  assumpsit,  brought  by  a  child  of  the  deceased,  against  the 
executrix  of  such  executor;  the  latter  having  been  the  guardian  of  the 
child,  and  the  object  of  the  suit  being  to  recover  property  of  the  ward, 
which  he  as  guardian,  was  charged  with  having  converted  to  his  own 
use,  and  assumed  to  pay  upon  the  liability  resulting  from  the  conversion. 

To  such  an  action,  the  Act  of  Limitations  is  a  bar,  after  the  lapse  of  time 
required  by  its  provisions,  there  being  no  evidence  to  rebut  it.  (a) 

(a)  Cited  in  Weaver  vs.  Lemony  52  Md.  718,  and  State  vs.  Henderson^  54 
Md.  843.  In  the  latter  case  the  Cik>urt  said:  ^^From  the  moment  the  ward 
reaches  the  age  when  the  law  makes  him  free,  what  the  guardian  owes  the 
ward  becomes  a  debt  for  which  he  may  immediately  sue.  All  money  due 
him  and  property  belonging  to  him  are  from  that  moment  legally  demand- 
able,  and  he  may  sue  the  guardian  on  his  bond  for  its  payment  and  delivery. 
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In  a  Court  of  law  there  is  no  such  head  of  pleading  as  trusts,  (b) 

By  the  common  law  a  cestui  que  trust  has  no  standing  in  Court,  in  propria 

•  persona,  he  can  only  assert  his  rights  in  a  Ck>urt  of  Chancery,  (c) 

*  Courts  of  common  law,  to'prevent  fraud  and  injustice,  will  protect   o^^^ 

the  rights  of  cestuis  que  trust;  but  .this  is  done  in  the  exercise  of  ^"^ 
a  qiiasi  equitable  jurisdiction,  as  where  an  appeal  is  made  to  the  justice 
and  discretion  of  the  Court,  by  way  of  motion,  the  matter  whereof 
cannot  be  insisted  on  as  a  legal  right,  or  presented  in  the  form  of  a 
plea,  (d) 

An  action  of  account  is  the  only  action  that  can  be  brought  against  a  guar- 
dian, qua  guardian,  in  a  Court  of  law,  other  than  an  action  on  his  bond. 
(e) 

Limitations  apply  to  the  action  of  account.  (/) 

As  soon  as  a  trust  ceases  to  be  a  continuing  subsisting  trust,  or  expires  by 
its  own  limitation,  or  is  put  an  end  to  by  the  act  of  the  parties,  if  it  be- 
a  fit  subject  for  a  suit  at  law,  a  cause  of  action  arises,  and  the  Act  of 
Limitations  begins  to  run.  (g) 

The  case  of  Grant  vs.  BeU,  4  H.  &  McH.  419,  orerruled. 

Appeal  from  Charles  County  Court.  This  wsus  an  action  of 
assampsit,  commenced  by  the  appellees,  James  Johnson,  and  Mary 
his  wife,  (formerly  Mary  Coomes,)  on  the  17th  of  August,  1826, 
against  the  appellant,  Elizabeth  Green,  executrix  of  James  E. 
Oreeu,  deceased,  which  said  James  B.  Green,  and  Teresa  his  wife, 
also  deceased,  were  the  executors  of  William  Coomea,  the  father  of 


The  right  of  action  being  then  complete,  the  statute  begins  to  run  from  that 
time.  So  soon  as  the  ward  arrives  at  age,  the  guardian  is  bound  to  pass  hia 
final  account  and  pay  over.  ^'  In  Weaver  vs.  Leiman  it  is  said  that  in  Qreen 
vs.  Johnson,  '^the  Court  expressed  in  very  strong  terms  its  disapproval  of 
all  attempts  to  remove  the  safe-guards,  and  fritter  away  the  provisions  of 
this  most  important  statute,  by  judicial  refinements  and  subtle  exceptions, 
or  to  increase  the  number  of  interpolations  or  constructive  innovations  that 
have  already  been  engrafted  upon  it.'' 
(&)  Approved  in  Planters  Bank  vs.  FarTners  Bank,  8  G.-&  J.  468. 

(c)  Cited  in  Denton  vs.  Denton.  17  Md.  407;  HaU  vs.  Bryan,  50  Md.  211. 

(d)  Cited  in  Wallis  vs.  DiUey,  7  Md.  250;  Shrmer  vs.  Lambom,  12  Md.  175; 
Qroshon  vs.  Thomas,  20  Md.  247.    See  Owings  vs.  Low,  5  G.  &  J.  184. 

(e)  Cited  in  Hamilton  vs.  Conine,  28  Md.  641. 

(/)  See  McKaig  vs.  HOb,  42  Md.  227;  Weaver  vs.  Leiman,  52  Md.  718. 

to)  Approved  in  Young  vs.  MackalL  4  Md.  875;  White  vs.  White,  1  Md.  Ch. 
56;  Young  vs.  MackaU,  8  Md.  Ch.  407.  In  Weaver  vs.  Leiman,  52  Md.  718, 
the  following  propositions  are  laid  down.  1st.  As  a  general  rule  the  Statute 
of  Limitations  is  a  bar  to  a  bill  in  equity  for  an  account,  just  as  it  is  a  bar 
to  an  action  of  account  in  a  Court  of  law.  2nd.  But  if  a  cestui  que  trust 
demands  in  equity  an  account  from  the  trustee,  and  there  is  an  express, 
Bubsifiting  and  recognized  trust,  neither  the  period  of  limitations  prescribed 
by  statute,  nor  length  of  time,  is  a  bar  to  relief.  8rd.  If,  however,  there  is 
merely  an  implied  or  constructive  trust,  arising  by  operation  of  law,  Courta 
of  equity  will,  as  a  general  rule,  follow  and  obey  the  law  by  applying  the 
statutory  limitation  of  time.  See  Fishwick  vs.  Sewell,  4  H.  &  J.  811,  and 
cases  cited  in  note  (a). 
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the  appellee,  Mary.  The  present  action  was  brought  to  recover  a 
sum  of  monej',  alleged  to  be  due  the  appellee,  Mary,  from  her  guar- 
dian, the  testator  of  the  appellant,  J.  E.  G. 

The  pleadings  and  evidence  in  the  cause,  are  fully  stated  by  the 
learned  Judge,  who  delivered  the.opinion  of  this  Court. 

From  the  verdict  and  judgment  of  the  County  Court  in  favor  of 
the  plaintiffs,  the  defendant  appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Abgheb, 
and  Dorset,  JJ. 

Stonestreet^  for  the  appellant,  cited  2  Stark.  JEv.  900;  Bloodgood  vs. 
Kane,  7  Johns.  Ch.  90. 

G.  Darseyy  and  Brawner,  for  the  apellees,  cited  Kelly  vs.  Qreenfield^ 
2H.i&  McH.  144 ;  Orant  vs.  Bell,  4  Ih.  419. 

•  DoESEY,  J.  delivered  the  opinion  of  the  Court.  The 
oWl  declaration  in  this  case  contains  foiu*  counts.  The  first,  for 
sundry  matters  properly  chargeable  in  account.  The  second,  for 
money  paid,  laid  out  a'nd  expended ;  for  money  lent,  and  advanced ; 
for  money  had  and  received ;  and  on  an  insimul  computassent  with 
the  defendant's  testator.  The  third  count  charges,  that  James  B. 
Green,  was  appointed  in  1804,  guardian  to  Mary,  one  of  tne  plain, 
tiffs,  and  as  such,  possessed  himself  of  all  the  personal  estate  of  his 
ward,  consisting  of  negroes,  horses,  and  other  stock ;  and  received 
therefrom  the  increase,  hires,  issues,  and  profits  of  said  property, 
amounting  in  the  whole  to  the  sum  of  $2,000.  That  not  regarding 
his  duty,  he  wholly  refused  to  pay  over  this  property,  or  any  part 
thereof,  but  converted  the  same  to  his  own  use ;  by  reason  whereof,  he 
became  liable  to  pay,  and  being  so  liable,  promised  to  pay  the  said 
sum  of  money  when  requested.  The  fourth  is  on  an  insimtU  comptUas- 
sent  with  the  defendant  as  executrix.  To  this  declaration,  the  defend- 
ant pleaded  non  assumpsit  by  the  testator:  non  assumpsit  by  the 
defendant's  executrix;  non  (zssumpsit  infra  ires  annos,  by  the  tes- 
tator ;  and  non  a^umpsit  infra  tres  annos,  by  herself.  Issues  were 
joined  on  these  pleas;  and  an  account  in  bar  was  filed  by  the 
defendant,  to  which  non  assumpsitj  and  limitations  being  pleaded, 
issues  were  taken  thereon.  After  the  evidence  had  gone  to  the 
jury,  consisting  of  the  inventory  of  William  Coomes'  personal 
estate,  appraised  for  distribution  in  1805,  and  distributed  accord- 
ingly at  that  time,  the  share  of  the  plaintiff  Mary,  consisting  of 
specifics,  valued  at  $585.41,  and  of  the  final  account  of  William 
Coomes'  estate,  passed  by  the  testator;  and  of  his  account  as  guar- 
dian to  Mary,  passed  in  December,  1809,  shewing  a  balance  of 
£231  7s.  5d.  and  of  the  proof  that  she  arrived  to  the  age  of  sixteen 
in  October,  1809,  and  that  she  lived,  during  the  years  of  1810  and 
1811,  in  the  family  of  the  testator;  and  that  $100  per  year,  was  a 
reasonable  charge  for  board  during  that  period;  which  two  years' 
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board,  formed  one  of  the  •  items  in  the  account  in  bar ;  the  Q^g^ 
plaintiffs  prayed  the  Court  to  instruct  the  jury,  that  the  de-  ^^"^ 
fendant  was  not  entitled  to  the  allowance  claimed  for  Mary's  board, 
UQder  the  pleadings  in  this  cause ;  which  instruction  the  Court  gave ; 
and  in  their  doing  so,  we  see  nothing  to  disapprove.  The  defendant 
thereupon  prayed  the  Court  to  instruct  the  jury,  that  the  plaintiffs 
were  not  entitled  to  recover  in  this  action,  if  they  should  be  of 
opinion  from  the  evidence  in  this  cause,  that  the  cause  of  action  had 
been  more  than  three  years  standing,  "  previous  to  the  impetration 
of  the  original  writ  in  this  cause."  But  the  Court  were  of  opinion, 
and  instructed  the  jury,  that  limitation  was  no  bar  to  the  recovery 
in  this  action.  To  which  the  defendant  excepted. 
The  plaintiff  having  offered  as  evidence  to  the  jury,  the  inventory 
■  of  William  Coomes'  estate,  and  the  several  accounts  parsed  with 
the  Orphans'  Court  by  the  testator,  and  Teresa  his  wife,  executrix, 
of  William  Coomes,  the  defendant  objected  to  their  admissibility. 
But  the  Court,  and  we  concur  with  them  in  opinion,  overruled  the 
objection.    This  forms  the  defendant's  second  exception. 

In  the  third  bill  of  exceptions,  the  defendant  prayed  the  Court  to 
instruct  the  jury,  that  unless  they  should  find  from  the  testimony, 
that  James  B.  Green  or  his  executrix,  made  some  assumption,  or 
acknowledgment  of  the  debt,  within  the  three  years  next  before  the 
impetration  of  the  original  writ  in  this  cause,  the  plaintiffs  were  not 
entitled  to  recover.  Which  opinion  the  Court  refused  to  give ;  and 
to  such  refusal  the  defendant  excepted.  Were  the  County  Court 
right  in  refusing  the  defendant's  prayers,  in  the  first  and  third  bills 
of  exceptions,  and  instructing  the  jury,  ^'  that  the  Act  of  Limitations 
is  no  bar  to  the  recovery  of  this  action  !"  are  the  questions  we  are 
called  on  to  consider. 

To  sustain  the  decision  of  the  Court  below,  it  has  been  urged  in 
the  argument,  that  the  defendant's  testator,  being  the  guardian  of 
the  i)laintiff  Mary,  held  the  property  for  which  this  action  was  insti- 
tuted as  her  trustee ;  and  that  the  Statute  of  Limitations  presents 
Jio  bar  to  a  trust.     But  tol  this  •  doctrine  we  cannot  assent,    q^q 
If  sitting  as  a  Court  of  equity  it  might  deserve  some  consid-  •'•^^ 
eratiou.    But  in  the  character  in  which  we  now  sit,  we  know  of  no 
such  head  of  pleading  as  trusts.    By  the  common  law,  a  cestui  que 
trust  has  no  standing  in  Court,  in  propria  persona;  he  can  only  assert 
his  rights  in  a  Court  of  Chancery.    The  plaintiffs,  by  insisting  that 
the  defendant  stands  to  them  in  the  relation  of  trustee,  surrender 
their  right  of  action,  unless  by  some  statutable  provision  they  are 
made  competent  to  enforce  it.    It  is  not  pretended,  that  any  such 
enactment  exists.    It  is  true  that  Courts  of  common  law,  to  prevent 
fraud  and  injustice,  will  protect  the  rights  of  cestuis  que  trust;  but 
it  is  done  in  the  exercise  of  a  quxisi  equitable  jurisdiction — where  an 
ap[>eal  is  made  to  the  justice  and  discretion  of  the  Court,  by  way  of 
motioDy  the  matter  whereof  cannot  be  insisted  on  as  a  legal  right,  or 
16  3  G.  &  J. 
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presented  in  the  form  of  a  plea.  SuppoHe  that  instead  of  takiug 
issue  on  the  plea  of  limitations,  the  plaintiffs  had  replied,  that  they 
ought  not  to  be  barred,  &g.  because  the  defendant  was  their  trustee, 
&c.;  could  such  a  replication,  on  demurrer,  be  sustained  for  a  moment  T 
For  such  a  plea,  as  far  as  our  researches  have  extended,  no  precedent 
can  be  found.  But  if  the  plaintiffs  designed  to  sue  in  their  char- 
acter of  ceatim  que  trusty  they  should  have  so  presented  their  cause  of 
action  in  the  declaration,  that  the  question  on  the  plea  of  limitations, 
might  have  been  met  by  a  demurrer.  Except  the  point  arise  on 
demurrer,  that  which  can  be  relied  on  as  a  defence  against  the  Statute 
of  Limitations,  must  be  pleaded  in  bar  to  its  operation ;  and  it  is  not 
admissible  in  evidence  for  that  purpose,  unless  put  in  issue  by  the 
pleadings  in  the  cause.  To  the  first,  second,  and  fourth  counts,  there- 
fore, the  plea  of  limitations  is  a  conclusive  bar.  Is  it  not  equally  so,  as 
to  the  third  count  T  The  defendant's  testator  is  there  charged,  with 
having  received  the  property  of  the  plaintiff  Mary,  as  her  guardian, 
and  converting  the  same  to  his  own  use,  and  in  consideration  thereof^ 
promising  the  plaintiffs  to  pay  them  $2,000.  What  is  it,  that  \& 
sought  to  •  be  recovered  under  this  count  t  Is  it  the  property 
oW4  ^hicii  t}ie  guardian  had  been  in  possession  of  as  a  trustee  f 
No — It  is  a  sum  of  money,  an  equivalent  therefor,  which  the  guar- 
dian has  promised  to  pay  to  the  plaintiffs ;  and  the  payment  of 
which  vests  in  him,  and  those  claiming  under  him,  an  indefeasible 
title  to  such  property.  With  respect  to  the  sum  of  money  thus 
promised,  can  it  be  pretended  that  the  testator  held  it  as  a  trustee  T 
Has  it  a  single  attribute  of  a  trust  f  On  the  contrary,  is  it  not  a 
contract  strictly  legal,  which  can  be  sued  on  in  a  Court  of  law,  and 
no  where  else.  To  such  a  cause  of  action,  the  Statute  of  Limita- 
tions must  be  'available  as  a  bar. 

But  waiving  all  advantages  which  the  pleadings  of  the  plaintiffs, 
give  to  the  defence  taken  by  the  defendant ;  and  assuming  that  the  pre- 
sent were  an  action  of  account,  which  is  the  only  action  other  than  one 
on  his  bond,  that  can  be  brought  against  a  guardian,  (/ua,  guardian, 
in  a  Court  of  law ;  would  the  condition  of  the  plaintiffs,  as  respects 
the  plea  of  limitations,  be  changed  for  the  better  f  In  oar  opinion 
it  would  not.  The  Act  of  Assembly  is  explicit,  is  positive ;  it  leaves 
nothing  on  the  subject,  on  which  conjecture  or  freedom  of  construc- 
tion can  operate.  '^  All  actions  of  account,  shall  be  sued  within  three 
years,  ensuing  the  cause  thereof."  It  has  justly  been  denominated 
<<  a  statute  of  repose;"  and  ia  one  of  the  most  important,  and  bene- 
ficial legislative  enactments  which  our  statute  book  contains.  This 
is  not  the  epoch,  when  that  salutary  protection,  which  the  Legisla- 
ture have  wisely  thrown  around  us,  as  a  safe-guard  against  fraud  and 
oppression,  should  be  frittered  away  by  judicial  refinements,  and  sub- 
tile exceptions  that  never  entered  into  the  contemplation  of  its  en- 
lightened framers.  For  many  years  it  has  been  a  subject  of  avowed 
and  sincere  regret,  with  the  most  distinguished  Judges,  and  eminent 
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jnrists  of  the  age,  that  any  constructive  innovations  were  ever  en- 
grafted on  this  statute.  We  certainly  are  not  disposed  to  increase 
the  number  of  such  interpolations. 

•  The  cases  met  with  in  the  books,  which  have  given  birth  q^- 
to  the  notion,  that  trusts  form  a  new  exception  to  the  Statute  ^^^ 
of  Limitations,  warrant  no  such  conclusion.  The  questions  have  been, 
not  whether  being  within  its  letter,  they  were  excluded  by  the  spirit 
of  the  statute,  and  were  therefore  excepted  from  its  operation,  but 
whether  they  came  within  its  letter.  If  A  place  merchandise  in  the 
hands  of  B,  to  be  sold  for  the  use  of  A,  and  B  not  selling,  retain  pos- 
session for  seven  years,  when  A  demanding  a  return,  and  being 
refused,  brings  trover  or  replevin  for  the  goods,  the  plea  of  limita- 
tions would  be  no  bar  to  a  recovery ;  because  until  the  demand,  he 
had  no  cause  of  action,  and  therefore  the  case  is  not  within  the  letter 
of  the  statute.  But  if  the  demand  and  refusal,  had  been  within  one 
year  after  the  delivery,  then  the  plea  of  limitations  would  be  a  bar ;  a 
cause  of  action  existing  from  the  time  of  the  demand,  it  is  clearly 
within  the  express  terms  of  the  statute.  As  soon  as  a  trust  ceases 
to  be  a  continuing  subsisting  trust,  or  expires  by  its  own  limitation, 
or  is  put  an  end  to  by  the  act  of  the  parties,  if  it  be  a  fit  subject  for 
a  suit  at  law,  a  cause  of  action  arises,  and  the  Statute  of  Limitations 
begins  to  run.  The  moment  a  ward  is  emancipated  from  the  author- 
ity of  his  guardian,  by  reaching  the  age  prescribed  by  law,  his  cause 
of  action  is  complete.  The  relation  which  existed  between  them, 
ceases  to  be  a  subsisting  trust ;  an  action  of  account  may  be  imme- 
diately instituted  in  a  Court  of  law,  and  from  that  time,  the  Act  of 
Limitation  dates  the  commencement  of  its  operation.  The  saving  in 
favor  of  infancy,  gives  to  females  after  arriving  at  the  age  of  twenty, 
one  years,  the  same  time  for  the  assertion  of  their  rights,  that  is 
allowed  to  the  other  sex. 

Should  the  doctrine  which  prevailed  in  the  Court  below  be  sus- 
tained, what  prudent  man  would  consent  to  be  a  guardian  T  His 
accountability  would  not  be  a  termination.  Fifty  years  after  the 
deaths  of  both  guardian  and  ward,  the  representatives  of  the  latter 
might  sue  those  of  the  former,  in  a  Court  of  law,  and  require  proof 
as  to  the  mode,  in  which  •  the  property  of  the  ward  had  been  qq^ 
managed,  and  paid  over ;  and  the  Statute  of  Limitations  would  ^^^ 
afford  no  protection.  By  the  restriction  which  we  have  deemed 
applicable  to  the  rights  of  the  ward,  he  is  subjected  to  no  inconve- 
nience or  injury.  The  same  measure  of  justice  which  is  extended  to 
every  other  adult  in  the  community,  is  conceded  to  him ;  and  he  has 
other  remedies,  and  three  distinct  tribunals,  where  ample  justice  can 
be  obtained.  If  by  his  unreasonable  laches  in  regard  to  time,  he 
does  not  forfeit  all  claim  to  redress,  he  can  obtain  full  relief  by  pro- 
ceeding, against  his  guardian,  in  the  Orphans'  Court;  or  by  suit  on 
bis  guardian's  bond  in  a  Court  of  law ;  or  by  calling  on  him  to 
account  for  his  stewardship  in  a  Court  of  Chancery. 
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If  however,  in  a  proper  state  of  pleadings  to  raise  the  question,  the 
pleas  of  limitation  would  form  no  bar  to  the  plaintiff's  right  of  recovery 
in  this  action,  were  the  Court  under  the  issues  joined  in  the  cause,  jns- 
titted  in  refusing  the  defendant's  prayers,  in  the  first  and  third  bills 
of  excepticms  f  Had  the  plaintiff  desigued  to  urge  this  objection  to 
the  pleavS,  he  ought  either  to  have  demun*ed  to  them,  or  if  allowable 
in  pleading,  by  his  replication  to  have  set  out  the  matter  of  avoid- 
ance, by  which  he  sought  to  evade  the  operation  of  the  bar.  Instead 
of  doing  this,  he  took  issue  on  the  pleas,  and  thereby  admitted  their 
legal  sufficiency,  and  applicability.  The  question  then  for  the  deter- 
mination of  the  jury,  was  the  tnith  of  those  pleas.  With  their  effect 
they  had  nothing  to  do.  The  plaintiffs  had  confessed  upon  the 
record,  that  if  true,  the  jury  must  find  a  verdict  against  them.  The 
instructions  asked  for,  were  of  nothing  more  than  was  admitted  on 
the  record ;  and  consequently  the  Court  were  bound  to  have  given 
them.  By  the  instruction  which  was  given,  the  jury  were  in  effect, 
directed,  that  although  they  should  find  the  facts  in  issue,  in  favor 
of  the  defendants,  yet,  that  they  were  bound  to  render  their  verdict 
for  the  plaintiffs. 

The  only  case  we  have  met  with  appearing  at  all  to  conflict  with 
^  any  of  the  views  we  have  taken  of  the  case  before  •  us,  is  that 
80  •  of  Grant  vs.  Belly  4L  H.  i&  McH.  419,  decided  by  the  late  Gen- 
eral Court,  at  October  Term,  1799.  The  plaintiff  there  having 
brought  an  action  for  money  had  and  received,  to  which  non  assump- 
sit and  limitations  were  pleaded,  '<  gave  evidence  to  the  jury,  that 
the  defendant  as  his  agent,  had  received  the  sum  of  £78  for  the  rent 
of  certain  lands  belonging  to  the  plaintiff,  and  which  the  defendant 
had  rented  but  for  him.  The  defendant  then  proved  that  £40  14s. 
part  of  the  said  sura  of  £78  had  been  received  more  than  three  years 
before  the  action  was  commenced ;  and  thereupon  prayed  the  Court's 
instruction  that  the  plaintiff  could  only  recover,  what  was  received 
within  the  last  three  years.  But  the  Court  were  of  opinion  that  the 
Statute  of  Limitations  was  no  bar  to  any  part  of  the  plaintiff's  claim. 
For  this  laconic  opinion  no  reasons  are  assigned.  If,  as  has  been 
contended  for  in  the  argument,  the  General  Court  regarded  this  case 
as  a  case  of  trust,  and  therefore,  not  within  the  spirit  of  the  statute, 
they  would  have  so  stated ;  and  not  left  this  opinion  of  less  than 
three  lines,  to  rest,  as  to  the  principle  on  which  it  turned,  on  vague 
conjecture.  If,  as  is  more  probable  they  regarded  Bell  as  holding 
this  money  under  a  continuing  trust,  and  that  he  was  not  bound  to 
pay  it  over  without  delay,  we  cannot  concur  with  them  in  opinion. 
There  is  nothing  to  shew  that  it  was  the  intention  of  Grant  and  Bell, 
that  the  latter  should  keep  possession  of  the  money  received,  for  the 
purpose  of  investment,  or  any  other  appropriation.  On  the  contrary, 
we  conceive  that  there  was  an  implied  engagement,'  a  legal  obliga- 
tion on  the  part  of  Bell,  when  a  payment  was  made  to  him,  without 
delay  to  pay  it  over  to  Grant,  and  not  retain  it  in  his  hands  without 
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object.  That  having  tailed  to  do  this,  Grant  had  an  immediate  right 
of  action  against  him ;  and  that  there  was  nothing  in  the  relative 
situation  of  the  parties,  which  could  postpone  the  operation  of  the 
Act  of  Limitations.  We  do  not  therefore,  hold  ourselves  bound  by 
the  authority  of  that  case,  even  admitting  that  its  •  circum-  q^q 
stances  were  more  analogous  to  those  of  the  case  at  bar,  than  •'•^^ 
they  appear  to  be. 

We  concur  with  the  County  Court  in  their  opinion  in  the  second 
hill  of  exceptions ;  but  dissenting  from  their  opinion,  and  refusal  of 
the  defendant's  prayers,  in  the  first  and  third  bills  of  exceptions,  we 
^^vei"se  their  judgment.        Judgment  reversed^  toithout  procedendo. 


<t 


^^^MAN  et  a/.  v8.  Sabah  Hall.    Glenn,  Adm'r  of  Hall  vs. 

Sabah  Hall.— December,  1831. 

^^  1789,  and  in  consideration  that  his  mother  would  pay  him  £100  over 
liis  i)art  of  his  father's  personal  estate,  and  all  the  debts  due  from  her  de- 
ceased husband,  and  also  procure  H.  a  conveyance  in  fee  of  certain  lands, 
agreed  with  her,  as  a  provision  for  the  younger  children  of  the  family, 
to  convey  to  her  or  her  heirs,  or  to  such  of  the  younger  children  and 
their  heirs,  as  she  should  from  time  to  time  appoint,  certain  other  lands 
of  which  he  was  seised.  A  few  days  after  this,  H.  married.  Upon  a  bill 
filed  in  1826,  by  his  widow  for  dower,  it  appeared,  that  the  mother  in 
1789,  went  into  the  x>osses8ion  of  the  land  which  H.  had  agreed  to  con- 
vey— that  in  1807,  H.  uniting  with  his  mother,  executed  deeds  for  this 
land  to  the  defendants,  and  that  the  deeds  with  the  agreement  were  put 
on  record  at  the  same  time~ife/d,  that  it  appeared  that  the  mother  had 
complied  with  her  part  of  the  agreement,  and  was  entitled  to  the  con- 
veyances from  H.  clear  of  any  claim  for  dower  on  the  part  of  his  widow. 

A  widow  is  not  dowable  in  equity  of  lands  which  were  held  by  her  husband 
in  the  character  of  trustee,  (a) 

Where  a  bill  for  dower  alleged  that  the  complainant's  marriage  with  her 
deceased  husband  took  place  ''  on  or  about  the  year  seventeen  hundred 

and ,"  and  called  upon  the  defendant  to  answer  whether  "  she  was 

not  married  as  stated."'  And  the  answer  after  setting  out  an  agree* 
ment  of  the  14th  January,  1789,  alleged  that  ^^  the  marriage  took  place 
some  time  after  that  agreement,"  it  was  held^  that  this  allegation, 
both  as  respects  the  fact  and  time  of  marriage,  was  responsive  to  the 
bill,  and  must  stand  as  conclusive  of  those  facts,  not  being  contradicted 
by  any  evidence. 

•Appeal  from  the  Court  of  Chancery.  On  the  11th  of  q^^ 
August,  1826,  the  appellee  filed  her  bill  against  Henrietta  ^"^ 
Hall,  since  deceased,  alleging,  that  on  or  about  the  year  seventeen 

hundred  and she  intermarried  with  a  certain  Bichard  Hall  of 

Edward,  who  at  the  time  of  said  intermarriage  was  seized  in  fee,  of 
certain  lands  in  Anne  Arundel  County,  described  in  exhibits  A  and 


(a)  See  McCauley  vs.  Orimes^  2  G.  &  J.  194. 
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B,  filed  with  and  ma<le  parts  oi  her  bill.  That  she  thus  became  en- 
titled to  dower  in  said  lands,  upon  the  death  of  her  husband,  who 

departed  this  life  on  or  aboat  the day  of  January,  1823;  she 

never  having  in  any  way  relinquished  her  dower  in  the  same.  That 
the  said  Henrietta  Hall,  as  devisee  of  one  Edward  Hall,  (since  dead) 
named  in  exhibits  A  and  B,  is,  and  for  some  time  past,  has  been  in 
possession  of  said  lands,  claiming  them  under  the  said  Edward  in 
fee,  and  refuses  to  assign  the  complainaut  her  dower  therein,  and  to 
pay  her  her  proportion  of  the  rents  and  profits  thereof.  The  bill 
then  prays  that  the  defendant  may  answer  the  premises,  as  if  parti- 
cularly interrogated,  and  especially  whether  the  complainant  was 
not  married  to  the  said  Bichard  Hall  of  Edward  as  stated,  &c.  That 
her  dower  may  be  assigned  her  by  the  Court,  and  the  defendant  be 
decreed  to  pay  her  proportion  of  the  rents  and  profits  of  the  laud. 

The  answer  of  Henrietta  Hall  admits  the  death  of  Bichard  Hall  of 
Edward,  and  his  marriage  with  the  complainant;  and  says  that 
on  or  about  the  14th  of  January,  1789,  the  said  Bichard  Hall  of 
Edward,  and  a  certain  Martha  Hall,  entered  into  articles  of  agree- 
ment, (  referred  to  as  exhibit  A,  in  another  cause  then  depending  iu 
the  Court  of  Chancery,)  by  which  it  was  stipulated  between  the  par- 
ties, that  said  Martha  was  to  pay  him,  the  said  Bichard,  the  sum  of 
£100j  over  and  above  his  part  of  his  father's  personal  estate ;  to  pay 
all  debts  due  from  said  estate,  and  to  procure  him  the  said  Kichard, 
and  his  heirs,  a  conveyance  in  fee  simple,  for  certain  lands  purchased 
of  Thomas  H.  Hall,  and  to  deliver  him  Bichard,  the  immediate  pos- 
yi  nn  ®^^^^°  thereof,  •  &c.  Then  the  said  Bichard,  in  considera- 
*^^  tion  thereof,  and  as  a  provision  for  the  younger  children  of 
the  family,  agreed  to  convey  to  the  said  Martha  and  her  heirs,  or  to 
such  of  the  younger  children,  brothers  or  sisters  to  the  said  Bich- 
ard, as  the  said  Martha  should,  from  time  to  time  direct  and  appoint, 
sundry  lands  in  such  agreement  mentioned,  &c.  The  answer  further 
states,  that  the  said  Martha  faithfully  performed  her  part  of  the  said 
agreement,  and  that  in  compliance  therewith,  and  by  the  direction 
and  appointment  of  the  said  Martha,  the  deeds  in  complainant's  bill 
referred  to,  were  executed  by  her,  the  said  Martha  Hall,  and  the  said 
Bichard  Hall  of  Edward,  to  the  said  Edward  Hall,  the  son  of  the 
the  said  respondent,  and  younger  brother  of  the  said  Bichard  Hall 
of  Edward.  The  answer  then  alleges,  that  the  complainant  was 
married  to  her  aforesaid  husband,  some  time  after  the  said  agree- 
ment was  executed. 

Exhibits  A  and  B  were  certified  copies  of  deeds  recorded  iu  the 
office  of  the  clerk  of  Anne  Arundel  County,  both  bearing  date  on  the 
13th  day  of  July,  1807,  from  Martha  Hall  and  Bichard  Hall,  to  Ed- 
ward Hall,  younger  brother  to  said  Bichard,  the  first  containing  250 
acres  of  land,  described  by  metes  and  bounds,  courses  and  distances; 
the  second  conveying  a  tract  or  parcel  of  land  called  Chancey's  Beso- 


COWMAN  BT  AL.  vs.  HALL. -3  G.  &  J.  247 

latioD,  containing  400  acres,  and  a  parcel  of  land  containing  25  acres, 
<;a]led  Wade's  Increase. 

The  exhibit  filed  in  the  case  against  Glenn,  adm'r  of  Hall  and 
Jalius  Hall,  was  a  similar  deed  from  the  same  parties,  dated  on  the 
same  day,  conveying  to  Thomas  W.  Hall  and  John  Hall,  alsoyoanger 
brothers  of  Eichard  Hall,  several  other  tracts  of  laud  called  Mad- 
dox's  Adventures,  Arnold  Grey,  Happy  Choice,  and  other  adjacent 
tracts.  This  latter  bill  was  for  dower  in  those  lands,  and  the  plead- 
ings and  proofs  in  both  cases  were  the  same. 

Upon  the  death  of  Henrietta  Hall,  the  proceedings  were  revived 
against  her  representatives,  tbe  present  appellants. 

Commissions  issued  to  take  testimony,  under  one  of  which  the  fol- 
lowing agreement  referred  to  in  the  answer  of  Henrietta  Hall,  was 
proved  and  returned. 

•''Mem.   qf  agreement  made  this  14th  day  of  January,   ^^^ 
1789,  between  Eichard  Hall,  son  of  Edward,  of  Anne  Arun-  ^"* 
del  County,  in  the  State  of  Maryland,  gentleman,  of  the  one  part, 
and  Martha  Hall  of  the  same  county  and  State,  widow  of  the  said 
Edward,  of  the  other  part,  witnesseth,  that  the  said  Eichard  Hall, 
for  and  in  consideration  that  the  said  Martha  hath  agreed  to  pay 
him  one  hundred  pounds,  current  money,  over  and  above  his  part  of 
his  father's  personal  estate ;  and  hath  agreed  to  pay  all  the  debts 
due  from  her  deceased  husband,  and  hath  also  agreed  to  procure  him 
the  said  Eichard  ancl  his  heirs,  a  conveyance  in  fee  simple,  for  all  the 
lands  purchased  of  Thomas  H.  Hall,  and  to  deliver  him  immediate 
possession  thereof,  &c.    The  said  Eichard  Hall,   in  consideration 
thereof  and  as  a  provision  for  the  younger  children  of  the  family, 
'hath  agreed,  and  doth  hereby  bind,  and  oblige  himself  and  his  heirs, 
to  convey  to  her,  the  said  Martha  Hall,  or  to  her  heirs  or  to  such  of 
the  younger  children,  brothers  or  sisters  to  the  said  Eichard,  a^  she 
shall  from  time  to  time  direct  and  appoint,  and  to  their  respective 
heirs,  in  fee  simple,  all  the  following  lands,  that  is  to  say :  all  the 
l»nd  purchased  of  Benjamin  Welch,  also  all  the  lands  purchased  of 
William  Hall,  also  all  the  lands  purchased  of  William  Ijams,  and  all 
the  lands  heretofore  deeded  by  Henry  Hall,  deceased,  to  the  said 
Edward,  except  the  wood  land  above  reserved,  together  with  all  the 
improvements,  &c.    The  same  conveyance  to  be  made  either  in  sepa- 
rate deeds  or  otherwise,  at  the  will,  and  according  to  the  directions 
of  the  said  Martha,  from  time  to  time,  or  at  any  time  when  by  her 
required.    And  if  no  such  direction  in  her  life-time,  then  agreeably 
to  such  dispositioi]  as  she  shall  make  thereof,  amongst  the  said  chil- 
dren, by  her  hist  will  and  testament.    It  is  to  be  observed,  that  this 
agreement  in  no  wise  obligates  the  above  named  Eichard,  to  defend 
any  of  the  lands  by  him  to  be  deeded,  against  any  person  or  persons 
but  those  who  claim  immediately  from,  by,  or  under  him.    In  testi- 
mony  whereof,  we  •have  hereunto  set  our  hands  and  seals,  ^^^ 
the  day  and  year  first  above  written."  40-4 
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The  above  agreement  was  recorded  among  the  land  records  or 
Anne  Arundel  Gonnty,  on  the  same  day  with  complainant's  exhibits 
A  and  B.  There  was  evidence  taken  ander  the  commission,  that  all 
the  lands  in  complainant's  exhibit  A,  are  mentioned  in  the  preceding 
agreement — the  agreement,  however,  does  not  embrace  the  tract 
called  Wade's  Increase,  conveyed  by  exhibit  B. 

It  appeared  by  accounts  settled  in  the  Orphans'  Court,  that  Mar- 
tha Hall  had  overpaid  the  personal  estate  of  her  husband; 

Bland,  C.  at  September  Term,  1829,  decreed,  that  the  plaintiff 
Sarah  Hall,  is  entitled  to  dower  in  all  the  lands  and  tenements  in 
the  pi-oceedings  mentioned ;  and  directed  a  commission  to  issue  for 
the  purpose  of  making  an  assignment  to  her  of  her  dower  therein. 
And  ordered  an  account  to  be  taken  by  tbe  auditor  of  the  amount  of 
the  rents  and  profits,  to  which  she  may  be  entitled,  from  the  period 
when  her  right  to  dower  accrued.  From  this  decree  the  defendants 
appealed  to  the  Court  of  Appeals.     * 

These  causes  were  argued  before  Buchanan,  C.  J.,  Eahlb, 
Abgheb,  and  Dorset,  JJ. 

Johnsofiy  for  the  appellants,  cited  Diamond  vs.  BilUngslea^  2  H,  dt 
0.  264. 

^  •A.  C  Magrvder  and  Murra^^  for  the  appellee,  cited  2  Eq. 
^^^  Cases^  19;  Arden  vs.  Arden^  1  Johns.  Gh,  B.  313;  Swaine  vs. 
PerinCj  5  Johns.  Ch.  E.  482. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  Under 
the  agreement  of  the  14th  January,  1789,  between  Bichard  Hallf 
the  deceased  husband  of  the  complainant,  Sarah  Hall,  and  his 
mother,  Martha  Hall,  by  which,  for  the  consideration  expressed, 
he  contracted  to  convey  to  her  in  fee,  or  to  such  of  her  younger 
children,  his  brothers  or  sisters  in  fee,  as  she  should  direct,  the 
lands  therein  mentioned,  he  became  in  equity  a  trustee  for  his 
mother,  of  all  the  lands  embraced  by  that  agreement.  And  the  cir- 
cumstance of  that  agreement,  and  the  three  deeds  of  the  13th  July, 
1807,  from  him  and  his  mother  Martha,  for  the  same  lands,  two  of 
them  to  Edward  Hall,  and  the  other  to  Thomas  W.  Hall,  and  John 
Hall  his  brothers,  and  the  ehildren  of  Martha,  all  standing  recorded 
on  the  same  day,  and  immediately  following  each  other  in  the  same 
book,  together  with  the  deeds  being  to  three  of  the  younger  children, 
for  whose  benefit  the  agreement  was  entered  into  and  their  mother 
having  joined  in  the  deeds,  to  whom,  or  to  whose  appointment  the 
lands  were  contracted  to  be  conveyed,  shows  satisfactorily,  that  Martha 
Hall  had  complied  with  the  terms  of  the  agreement  on  her  part,  and 
entitled  herself  to  a  compliance  on  the  part  of  Richard  Hall,  and  that 
the  deeds  were  made  in  pursuance  of  that  contract.  For  what  other 
purpose  could  the  agreement  have  been  recorded  with  the  deeds  (not 
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being  an  instrument  required  by  law  •to  be  recorded,)  than  ^^- 
to  show  the  inducement  to  the  deeds,  and  that  it  had  been  ^^^ 
complied  withf  And  the  additional  fact  appearing  in  evidence,  that 
the  lands  covered  by  the  agreement  of  the  14th  January,  1789,  were 
from  the  time  of  the  execution  of  that  instrument  in  the  possession 
of  Martha  Hall,  and  never  from  that  day  in  the  possession  of  Eichard 
Hall,  is  worthy  of  notice,  and  assists  in  leading  to  the  conclusion  that 
she  ha4  performed  all  that  was  required  of  her  to  be  performed,  and 
had  thereby  entitled  herself  to  a  conveyance,  in  pursuance  of  the 
agreement,  whenever  she  might  choose  to  require  it.  Or  why  was 
she  permitted  to  remain  in  the  undisturbed  possession  and  enjoy- 
ment of  the  premises!  which  is  not  accounted  for  in  any  other  way, 
and  as  far  as  appears  from  this  record,  can  only  be  accounted  for  on 
the  ground  that  she  was  entitled  to  the  beneficial  interest.  The 
lands  were  by  the  contract  to  be  conveyed  to  herself,  or  to  such  of 
her  younger  children,  sons  or  daughters,  as  she  should  from  time  to 
time  direct^  and  her  uniting  inthe  deeds  to  her  three  younger  sons 
was  a  good  appointment,  and  equivalent  to  a  direction  to  Richard 
Hall  to  convey  to  them,  at  a  time  selected  by  herself,  and  which  by 
the  agreement  she  had  a  right  to  select,  and  when  she  thought 
proper  to  give  them  the  property,  and  to  cause  the  conveyances  to 
be  made.  And  it  may  be  that  the  deeds  were  not  executed  sooner, 
because  she  did  not  deem  it  proper  or  expedient  to  have  it  sooner 
done. 

A  widow  is  not  dowable  in  equity  of  lands,  which  were  held  by  her 
husband  in  the  character  of  a  trustee;  and  as  the  complainant  seeks 
to  be  endowed  of  lands,  embraced  by  the  agreement  between  her 
husband  and  his  mother  Martha  Hall,  of  the  14th  January,  1789,  of 
which  he,  on  that  day  became  a  trustee  for  his  mother,  her  right  to 
recover  must  depend  on  the  time  of  their  marriage;  and  be  deter- 
mined according  to  the  fact  of  the  marriage  having  taken  place,  be- 
fore, or  subsequent  to  the  execution  of  that  instrument,  as  shown  in 
the  record. 

•  In  her  bill,  she  allee:es  that  it  took  place  *'on  or  about  the  ^^^ 
year  seventeen  hundred  and "  blank,  and  calls  upon  the  de-  ^^^ 
fendant  to  answer,  whether,  "she  was  not  married  as  stated."  Not 
confining  the  interrogatory  to  the  fact  of  marriage  alone,  but  requir- 
ing a  response,  as  well  in  relation  to  the  time  as  to  the  fact  of  mar- 
riage. And  the  answer  setting  out  the  agreement  of  the  14th  Janu- 
ary, 1789,  which  is  stated  to  have  been  faithfully  performed,  denies 
the  complainant's  title  to  dower,  and  alleges  that  the  marriage  took 
place  some  time  after  that  agreement  was  executed,  that  is,  some- 
time after  the  14th  January,  1789,  which  allegation,  both  as  respects 
the  fact,  and  time  of  the  marriage,  is  responsive  to  the  bill,  and  is 
not  contradicted  by  a  single  witness  in  the  cause.  On  the  contrary ,^ 
the  evidence  of  the  only  two  witnesses  who  gave  testimony  upon 
that  subject,  so  far  from  contradicting,  is  perfectly  consistent  with 
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the  answer,  aud  goes  to  support  it.  They  swear  that  they  were 
married  themselves  on  the  18th  of  December,  1788,  and  that  the  com- 
plainant, and  her  deceased  husband,  Eichard  Hall,  were  married 
about  one  month  afterwards,  reaching  a  few  days  beyond  the  14th 
January,  1789,  the  date  of  the  agreement,  when  Richard  Hall  stood 
seized  of  the  lands,  in  which  she  claims  to  be  entitled  to  dower  as 
trustee  for  his  mother.  But  the  answer  alleging  the  marriage  to 
have  been  after  the  date  of  the  agreement,  does  not  require  the  aid 
of  that  testimony  to  support  it ;  but  being  responsive  to  the  bill,  and 
not  contradicted,  or  shaken  by  any  other  evidence,  must  stand,  as 
conclusive  of  the  fact  it  asserts,  that  is,  that  the  marriage  was  after 
the  execution  of  the  agreement  of  the  14th  January,  1789.  We  are 
consequently  constrained  to  say,  that-  the  complainant  is  not  enti- 
tled to  dower  in  any  of  the  lands  embraced  by  that  instrument,  and 
of  which  her  deceased  husband  was  at  the  time  of  their  marriage 
and  afterwards  seized  only  as  trustee.  But  the  land  described  in 
the  deed  from  Martha  Hall  and  Richard  Hall,  to  Edward  Hall, 
^  ^  marked  Exhibit  B,  as  "  part  of  a  tract  of  land  called  Wade's 
"^^  ■  •  Increase,"  containing  about  twenty-five  acres,  not  being  em- 
braced in  the  agreement  of  the  14th  January,  1789,  and  of  which 
Richard  Hall  was  beneficially  seized  during  his  coverture  with  the 
complainant,  and  not  as  trustee,  she  is  entitled  to  dower  in  that  land. 

The  decree  of  the  Chancellor  therefore,  must  be  i*eversed  with 
costs,  so  far  as  it  relates  to  the  lands  embraced  by  the  agreement  of 
the  14th  January,  1789,  between  Richard  Hall  aud  Martha  Hall }  and 
the  complainant  will  be  decreed  to  have  her  dower,  in  the  other 
parcel  of  land  described  in  the  Exhibit  B,  as  '^  part  of  a  tract  of  land 
called  Wade's  Increase." 

With  respect  to  the  case  of  Glenn,  adm'r  of  Thomas  W.  Hall,  and 
Julius  Hall  vs.  Sarah  Uall^  which  has  been  submitted  to  us  on  the 
same  pleadings  and  evidenC/C,  the  whole  of  the  land  in  which  dower 
is  claimed,  being  embraced  by  the  agreement  between  Richard  Hall 
and  Martha  Hall,  of  the  14th  January,  1789,  and  consequently,  held 
by  Richard  Hall,  at  the  time  of  his  marriage  to  the  defendant  in  the 
appeal,  and  afterwards,  as  a  trustee  only  for  his  mother,  the  defend- 
ant is  not  entitled  to  dower  in  any  part  of  it,  and  the  decree  of  the 
Ohancellor  must  be  reversed,  and  the  bill  dismissed  with  costs. 

Decree. — It  was  thereupon  adjudged,  &c.  by  the  Court  of  Appeals, 
that  the  decree  of  the  Chancellor  in  the  case  of  Joseph  E,  ^Cowman 
€t  al.  vs.  Sarah  Hall,  be  reversed,  with  costs  to  the  appellants  in  this 
€ourt,  and  the  Court  of  Chancery.  But  it  appearing  to  this  Court, 
that  the  appellee  is  entitled  to  dower  in  the  land  described  in  exhibit 
B,  as  part  of  a  tract  of  land  called  Wade's  Increase,  it  was  therefore, 
further  adjudged,  ordered,  and  decreed,  that  the  record  in  this  case, 
be  remanded  to  the  Chancery  Court,  and  that  the  said  .Court  pass 
such  order,  and  decree  therein,  as  may  be  necessary  to  assign  dower 
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to  the  appellee  in  the  said  land,  with  such  rents  and  profits  accruing 
oat  of  said  land  as  she  may  be  entitled  to.  Decree  reversed. 


•  Nathan  Wateks  vs.  Samuel  Peach.— December,  1831.  408 

In  March,  1825,  a  writ  of  ft.  fa.  was  sued  out,  which  the  sheriff  returned  at 
the  return  day.  In  July,  a  vendi.  issued  founded  upon  that  return;  this 
being  returned  and  not  executed,  another  vendi.  was  issued,  which  was 
returned  to  April  Term,  1827,  executed,  and  the  proceeds  of  the  prop- 
erty  sold,  paid  to  plaintiff's  attorney.  At  April  Term,  1828,  the  de- 
fendant in  the  execution,  moved  to  quash  the  last  vendi.  and  the 
return  thereto,  for  various  alleged  irregularities.  HeZd,  that  the  motion 
not  being  made  at  the  return  term  of  the  writ,  nor  while  the  proceed- 
ings were  in  fleri^  was  too  late,  (a) 

Appeal  from  Prince  George's  County  Court.  On  the  10th  March, 
1826,  a  fieri  facias  issued  out  of  Prince  George's  County  Court,  on  a 
judgment  rendered  in  that  Court,  in  favor  of  the  appellee  against  the 
appellant.  At  the  return  day  of  the  writ,  the  sheriff  retuimed  it — 
^Uaid  as  per  schedule  and  paid  $574.09.  Not  sold  for  want  of 
bidders."  On  the  13th  of  July,  1825,  a  writ  of  venditioni  exponas 
issued,  commanding  the  sheriff  to  expose  to  sale,  one  tract  of  land 
called  Pasture  Enlarged,  200  acres :  one  ditto  Osbourn's  Lot,  and 
part  of  Pleasant  Grove,  52  acres:  part  of  DuvalPs  Pleasure,  160 
acres  :  part  of  Tukesbury,  60  acres :  part  of  Tukesbury  and  Walker's 
Delight,  160 :  part  of  a  tract  of  land  called  Friendship,  180  acres  : 
which  were  stated  to  have  been  seized  and  taken  by  the  said  sheriff, 
under  the  said  writ  of  fieri  faciOfS.  This  writ  of  venditioni  exponas 
being  returned,  "  not  sold  for  want  of  bidders,"  another  writ  issued 
for  the  same  purpose,  on  the  4th  of  December,  1826,  returnable  to 
April  Term,  1827.  To  this  writ,  the  sheriff  at  the  return  term  made 
the  following  return  :-^"  made  by  a  sal^  to  Doctor  Charles  Duvall,  on 
the  30th  day  of  December,  1826,  of  all  the  interest  of  the  defendant, 
in  and  to  the  following  parcels  of  land,  to  wit:— one  tract  of  land 
called  Pasture  Enlarged,  containing  200  acres  more  or  less,  one  tract 
of  laud  called  Osbourn's  Lot,  and  part  of  Pleasant  Grove,  containing 
62  acres  more  or  less :  one  tract  of  land  •  called  Duvall's  Plea-  ^^^ 
sure,  or  part  of  Duvall's  Pleasure^  containing  150  acres  more  ^^•^ 
or  less :  one  tract  of  land  called  Tukesbury,  and  a  part  of  Tukesbury 
and  Walker's  Delight,  containing  160  acres  more  or  less;  and  a 
tract  of  land  called  Friendship,  containing  180  acres,  the  sum  of 
tl,350,  which  has  been  paid  to  me  by  the  said  Charles  Duvall,  and 
by  me  paid  to  plaintiff's  attorney.  George  Simms,  sheriff."  And 
the  sheriff  on  the  day  of  the  return  of  the  said  writ,  filed  in  Court 

(a)  Cited  in  Eakle  vs.  Smith,  24  Md.  862.    See  Estep  vs.  Weems,  6  G.  &  J. 
303. 
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with  his  said  return,  the  following  schedule,  to  wit : — '^  A  schedule  of 
the  property  of  Nathan  Waters,  taken  in  execution  at  the  suit  of 
Samuel  Peach,  issued  from  Prince  George's  County  Court, — all  his 
right,  title  and  interest,  in  the  following  tracts,  or  parcels  of  land,  to 
wit :  a  tract  of  land  called  Pasture  Enlarged,  containing  200  acres ; 
one  do.  called  Osboume's  Lot,  and  part  of  Pleasant  Grove,  contain- 
ing 62  acres ;  part  of  Duvall's  Pleasure,  containing  150  acres ;  part 
of  a  tract  of  land  called  Tukesbury,  and  part  of  Tukesbury  and 
Walker's  Delight,  150  acres  ;  and  a  tract  of  laud  called  Friendship, 
containing  180  acres,  more  or  less ;  and  valued  by  the  undersigned 
at  $5  per  acre,  this  30th  day  of  December,  1826."  Afterwards,  at 
April  Term,  1828,  the  defendant,  in  the  execution  named,  (the 
present  appellant,)  moved  to  quash  the  last  of  the  said  writs  of  ven- 
ditioni exponas,  and  the  return  thereto,  for  the  following  reasons.  1. 
Because  the  sheriff  has  returned  to  the  Ji.  fa.  issued  in  this  cause, 
"  levied  as  per  schedule,'^  and  no  schedule  appears  to  have  been 
returned.  2.  Because  it  does  not  appear  from  the  said  return,  that 
any  levy  was  made  before  the  return  day  of  the  fi.  fa.  3.  Because 
the  venditioni  exponas,  under  which  the  sale  was  made,  was  a  renewal 
of  a  previous  writ ;  and  said  venditioni  exponas,  and  return  thereto, 
are  variant  from  the  first  writ.  4.  Because  the  said  writ  was  irregu- 
larly issued.  5.  Because  the  description  of  the  property  directed  to 
be  sold,  is  uncertain.  6.  Because  the  description  of  the  property  as 
set  out  in  the  advertisement  of  sale,  and  sherififs  return  is  uncertain. 
^  7.  Because  the  •  said  return  is  irregular,  informal,  uncertain 

**^  and  void.  The  County  Court  overruled  the  motion.  From 
this  decision  the  defendant  appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  BycHANAN,  C.  J.,  Eable  and 
Abgheb,  JJ. 

Alexander  and  Stonestreet,  for  the  appellant  contended.  1.  That  it 
does  not  appear  that  the  writ  oi  fieri  facias  w^is  tested  in  term,  as  it 
should  have  been.  2  Tidd  Pr.  914;  Shirlyxfi.  Wright,  2  SaUc.  700; 
1  Sellon,  520.  2.  That  the  return  thereto  is  void.  3.  The  original 
venditioni  exponas  was  not  warranted  by  the  writ  of  fi.  fa.  and  the 
return  is  uncertain  upon  its  face,  and  the  return  thereto  is  also  defec- 
tive. Shirty  vs.  Wright,  2  SaUc.  699 ;  2  Tidd^s  Pr.  931 ;  1  Sellon,  620  ; 
Thomas  vs.  Turvey,  1  H.  &  0.  435 ;  Furl  vs.  DuvaU,  5  H.  dt  J.  69. 
4.  The  alias  venditioni  exponas  was  irregularly  issued,  aud  is  variant 
from  the  original.  5.  That  the  sheriffs  return  to  the  last  writ  is 
defective,  because  the  sale  made  by  the  sheriff,  was  not  made  in  due 
form  of  law ;  and  because  it  appears  that  the  lands  supposed  to  be 
sold,  are  different  lands  from  those  which  are  mentioned  in  the  alias 
writ,  and  which  by  said  writ,  he  was  authorized,  and  commanded  to 
sell.  They  argued  that  the  motion  did  not  come  too  late,  and  for 
that  purpose  cited  4  H.  da  McH.  291 ;  Harden  and  Carson  vs.  MooreSy 
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7  H.  it  J.  A;  WiUiamsan  vs.  Perkins,  1  H,  &  J.  449 ;  2  Saund,  Rep, 
68,  F,  note  2,  and  69,  C,  wo<e  3. 

Magruder  and  Johnson,  for  the  appellee.  The  objections  so  tar  as 
they  relate  to  mere  matters  of  form,  are  waived,  by  the  delay  in  making 
the  motion  to  set  the  proceedings  aside.  Fletcher  vs.  WeUs,  1  Serg. 
and  Low.  352.  If  a  writ  is  taken  out  in  term,  it  must  be  tested  on 
the  first  day  of  the  term  ;  if  in  vacation,  on  the  last  day  •of  m^^ 
the  preceding  term.  Arch.  Fr.  284,  297.  A  return  void  in  ^** 
part,  may  be  good  for  the  residue.  HolUngsworth  vs.  Fhyd  et  dl.  2  H. 
<&  0.S7',  2  Caine^s  Bep.  354.  If  therefore,  the  Court  should  be  of 
opinion,  that  the  return  is  imperfect  in  reference  to  some  of  the 
parcels  of  land,  it  is  certainly  good  as  to  others,  and  consequently, 
the  whole  is  not  to  be  set  aside.  The  defects  however,  were  all 
amendable,  and  upon  the  authority  of  Fletcher  and  Wells,  the  motion 
comes  too  late.  1  Archbold,  284,  279 ;  Berry  vs.  Orifflth,  2H.i&Q.  337. 
The  return  to  the  second  venditioni  exponas  is  specific,  and  as  all  the 
writs  and  returns  prior  to  the  sale  are  but  one  proceeding,  the 
defects  of  the  former,  are  cured  by  the  latter.  Clark  vs.  Belmear,  1  Q. 
db  J.  445.  They  insisted  that  sales  made  under  judicial  process,  are 
considered  as  made  under  the  authority  of  the  Court,  and  as  sales 
nisi.  If  the  defendant  intends  to  object,  he  should  do  so  at  the 
return  term  of  the  writ,  when  the  money  is  in  the  power  of  the 
Court,  and  may  be  refunded  to  the  purchaser. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  Entertaining  the 
views  which  we  do,  in  relation  to  the  time  at  which  the  motion  to 
quash  the  venditioni  exponas,  and  sheriflfs  return  has  been  made,  we 
do  not  deem  it  necessary  to  express  any  opinion  in  relation  to  the 
various  defects  which  have  been  insisted  to  exist,  in  the  fieri  facias, 
venditioni,  alias  venditioni,  and  the  sherift'^s  returns  •  thereto,  m^^^ 
Had  the  defendant  appeared  at  the  term  to  which  the  alias  ^'^^ 
writ  of  venditioni  eoopofias  was  returnable,  and  when  the  proceedings 
were  infi^i,  and  made  his  motion  to  quash  them,  the  regularity  and 
legality  of  the  proceedings  would  have  properly  come  up  for  adjudica- 
tion. But  after  the  term  has  passed  by,  when  the  parties  have  no 
day  in  Court,  and  the  purchaser  has  paid  the  purchase  money,  which 
has  actually  passed  to  the  credit  of  the  judgment  against  the  defend- 
ant, we  apprehend  it  is  too  late,  for  the  defendant,  in  this  summary 
way,  to  make  his  motion  to  set  aside  the  proceedings  as  irregular,  and 
that  too  without  a  rule  to  show  cause,  either  against  the  plaintifi",  or 
the  purchaser,  why  the  proceedings  should  not  be  quashed.  The 
authorities  cited  from  ^  H.  dt  McH,  291;  Williamson  vs.  Perkins,  1 
H.  dt  J.  449,  and  Harden  and  Carson  vs.  Moores,  7  Ih.  4,  do  not  ap- 
pear to  establish  the  positions  for  which  they  were  cited.  The  motions 
to  quash,  were  in  all  those  cases  made,  while  the  proceedings  were 
pending  in  Court,  or  at  the  term  to  which  they  were  returnable.  We 
have  been  referred  to  2  Saund.  69,  note  3,  to  show,  that  if  an  inquisi- 
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tion  apon  an  elegit  be  void  for  uncertainty,  or  becaase  more  than  a 
moiety  of  the  lands  bave  been  delivered,  or  for  any  other  defect  ap- 
pearing on  the  face  of  it,  as  the  plaintiff  can  never  obtain  possession 
of  the  lands  ander  it,  the  Coart>  apon  a  scire  facias  will  order  the  writ 
to  be  vacated :  and  it  has  been  emphatically  asked,  if  the  proceed- 
ings may  after  the  term,  be  vacated  upon  a  scire  facias  ;  why  may  they 
not  upon  motion  Y  The  answer  is  obvious ;  becaase  in  the  latter  case, 
after  the  term,  the  parties  have  no  day  in  Court;  but  apon  the  for- 
mer, a  day  is  given. 

But  why  should  the  Goart  be  called  upon  at  this  time,  to  set  aside 
these  proceeedings  T  The  purchaser,  who  is  the  only  person  likely  to 
be  affected  by  their  illegality,  if  in  fact  they  be  so,  (and  whether  they 
be,  or  be  not  so,  we  do  not  mean  to  intimate  any  opinion,)  is  willing 
to  stand  by  the  proceedings,  and  to  rest  his  title  upon  them.  There 

J  ^  exists  •  no  intimation,  that  by  the  coarse  adopted  by  the 
^'^  sheriff  in  the  execution  of  the  writs,  any  injustice  has  been  done 
to  the  defendant.  There  is  certainly  no  evidence  to  that  effect,  and 
we  conceive  that  such  efforts  to  harass  the  parchaser,  do  not  merit 
the  encouragement  of  the  Court.  Judgment  affirmed. 


Joseph  Bobinson  et  al.  vs.  Pebby  Townshend  et  ux. — Decem- 
ber, 18S1. 

W.  by  his  last  will  devised  as  follows:  ^^I  give  and  bequeath  to  my  daughter 
A.  the  sum  of  $60,  as  an  annuity,  to  be  paid  to  her  out  of  the  profits  of 
my  real  estate  annually. ''    This  is  an  annuity,  and  not  a  rent  charge. 

(a) 

This  annuity  being  in  arrear,  the  devisee  filed  her  bill  against  the  infant 
devisees  of  the  land,  their  guardian,  and  the  personal  representative  of 
the  testator,  alleging  the  annuity  to  be  a  charge  on  the  land  and  its 
profits,  and  praying  for  an  account — ^that  the  lands  may  be  sold,— the 
proceeds  applied  to  the  payment  of  the  annuity,  so  far  as  necessary,  and 
the  balance  invested  to  meet  future  instalments,  and  for  general  relief. 
fields  that  as  the  bill  contained  no  allegation  or  suggestion  of  the  receipt 
of  the  rents  and  profits  by  the  defendants,  or  any  of  them,  nor  of  the 
annual  value  of  the  land,  nor  of  the  application  of  the  rents  and  profits, 
and  did  not  call  upon  the  defendants  to  make  any  disclosures  upon 
these  subjects,  there  was  no  issue,  to  which  evidence,  which  had  been 
taken  in  the  cause  in  relation  to  them,  could  apply,  and  that  there  could 
be  no  decree  in  personam  against  the  defendants,  under  this  state  of  the 
pleadings. 

The  neglect  of  a  defendant  to  answer  a  bill,  upon  which  a  decree  pro  con- 
fesso  is  passed,  amounts  to  an  admission  only  of  the  allegations  in  the 
bUl.  (h) 


(a)  See  Ehrman  vs.  Mayer ^  57  Md.  612;  Moale  vs.  Cutting,  59  Md.  510. 

(b)  See  Warfldd  vs.  QambrUl,  1  Q.  &  J.  288. 
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The  answer  of  infant  defendants,  calling  upon  the  complainants  to  prove 
the  bill,  only  puts  them  to  the  proof  of  what  is  charged,  and  entitles 
them  only  to  a  decree  on  the  case  made  in  the  bill,  when  proved. 

Appeal  from  Chancery.  On  the  17th  August,  1826,  a  bill  wa& 
filed  by  the  appellees,  Perry  Townshend  and  Anne  Maria,  his  wife, 
formerly  Anne  Maria  Dnncau,  against  the  appellants,  Joseph  m-^m 
*Bobinson,  William  J.  B.  Duncan,  Caroline  Duncan,  and  '**^ 
Thomas  Iglehart,  administrator  d,  h.  n,  of  William  Duncan,  deceased. 
Upon  the  death  of  Thomas,  after  the  commencement  of  the  suit, 
John  Iglehart,  who  took  out  letters  of  administration,  d.  b.  n.  on  W. 
Duncan's  estate,  was  made  a  defendant  in  his  stead.  The  bill  alleges 
that  the  late  William  Duncan,  the  father  of  the  complainant  Anne 
Maria,  died  about  the  25th  March,  1819,  having  first  duly  made  and 
published  his  last  will  and  testament,  and  leaving  the  complainant 
Anne  Maria,  his  only  issue,  by  a  first  marriage,  and  two  children, 
William  J.  B.  Duncan,  and  Caroline  Duncan,  both  then  and  still 
minors,  the  issue  of  a  second  marriage,  and  a  widow  Deborah,  whom 
he  constituted  the  sole  executrix  of  his  will.  That  by  said  will  the 
testator  devised  his  real  estate,  lying  in  Anne  Arundel  County,  to 
William  J.  B.  Duncan  and  Caroline  Duncan,  as  joint  tenants ;  and 
gave  to  the  complainant  Anne  Maria,  an  annuity  chargeable  thereon 
of  sixty  dollars  a  year,  as  appears  by  said  will,  exhibited  and  made 
part  of  the  bill.  That  said  Deborah,  the  executrix,  before  her  death, 
paid  complainant  Anne  Maria,  but  one  year's  annuity,  and  that 
Joseph  Bobinson  (one  of  the  appellants,)  who  has  been  appointed  by 
the  proper  authority,  and  now  is  guardian  to  the  aforesaid  infants, 
has  also  paid  but  for  one  year,  and  that  he,  the  infants,  and  Iglehart 
the  administrator  d,  b.  n.,  all  refuse  to  pay  anything  more  on  account 
thereof.  That  said  annuity  is  now  in  arrear  for  several  years,  and 
inasmuch  as  the  same  is  made  a  charge  on  the  lands  mentioned  in 
the  will,  and  the  profits  thereof;  prayer,  that  an  account  may  be 
taken,  that  the  said  land  may  be  sold,  and  the  proceeds  applied  to 
the  payment  of  said  annuity,  as  far  as  may  be  necessary,  and  the 
balance  invested  to  meet  future  instalments  thereof,  and  for  general 
relief. 

The  will  of  Wiiliam  Duncan,  dated  26th  De<*/eraber,  1818,  and 
proved  on  the  30th  March,  1819,  exhibited  with  the  bill,  contained 
the  following  provisions :  ^^  I  give  and  devise  unto  my  daughter  Car- 
oline Duncan,  and  my  son  *  William  J.  B.  Duncan,  the  plan-  M^m 
tation  on  which  I  now  dwell,  consisting  of  several  tracts,  or  ^'■^ 
parts  of  tracts  of  land,  called,  &c.  being  contiguous  to  each  other, 
and  containing  in  the  whole  229^  acres,  between  them,  share  and 
share  alike,  as  joint  tenants,  and  not  tenants  in  common."  ^^Item, 
I  give  and  bequeath  to  my  daughter  Anne  Maria  Duncan,  the  sum 
of  960  current  money,  as  an  annuity,  to  be  paid  to  her  out  of  the 
profits  of  my  real  estate  above  mentioned,  annually,  for  and  during 
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the  term  of  her  natural  life,  withholding  from  her  however  the  power 
of  selling  or  transferring  the  above  mentioned  annaal  allowance  to 
any  person  or  persons  whatever,  under  penalty  of  forfeiture." 

The  infants,  Wm.  J.  B.  Duncan,  and  Caroline  Duncan,  by  the 
guardian,  answered,  saying,  they  know  nothing  of  the  matters 
alleged  in  the  bill,  and  put  the  complainants  to  the  proof  of  them. 

The  other  defendants  did  not  answer.  And  after  an  interlocutory 
decree  against  them,  the  case  was  referred  to  the  auditor,  with  di- 
rections to  report  to  the  Chancellor,  the  whole  value  of  the  lands  in 
the  proceedings  mentioned,  the  annual  value  thereof  since  the  death 
of  the  testator ;  and  by  whom,  if  by  any  one,  the  rents  and  profits 
have  been  received,  and  the  amount  thereof;  the  amount  of  the  ar- 
rearages of  the  annuity  with  interest,  and  the  age,  and  general  stat« 
of  health  of  the  plaintip",  Anne  Maria  Townshend,  from  the  proceed- 
ings, and  such  proofs  as  may  be  laid  before  him.  And  the  parties 
were  permitted  to  take  the  depositions  of  witnesses  before  a  justice 
of  the  peace,  on  giving  three  days'  notice  as  usual  to  the  opposite 
party,  or  his  solicitor.  In  obedience  to  this  order,  the  auditor  took 
proof,  touching  the  several  matters  thus  referred  to  him,  and  on  the 
13th  August,  1829,  reported  an  account,  charging  Deborah  Duncan, 
with  the  annuity  to  the  complainant  Anne  Maria,  from  the  4th 
March,  1820,  to  4th  October,  1824,  (when she  died,)  amounting,  with 
interest  to  the  date  of  the  report  to  $354.16;  and  charging  Joseph 
Eobinson  with  the  arrearages  which  accrued  after  the  death  of  said 
•Deborah.  There  were  also  some  depositions  relating  to  the 
^*"  same  matters,  taken  before  a  justice  of  the  peace,  agreeably 
to  the  above  order. 

The  defendants  excepted  to  the  report  of  the  auditor,  upon  the 
ground,  among  others,  '^  that  there  was  no  evidence  in  the  cause  duly 
and  regularly  taken,  according  to  the  course  of  Chancery  proceed- 
ings, by  which  the  defendants  can  in  any  wise  be  charged  or  affected, 
or  any  decree  passed  against  the  infant  defendants,  touching  or  con- 
cerning the  interests  of  said  infants,  or  said  Kobinson,  in  the  land, 
in  the  bill  mentioned,  or  otherwise. 

Bland,  C,  August  17th,  1829.  This  cause  standing  ready  for 
hearing,  and  having  been  submitted  on  the  notes  of  the  solicitors  of 
the  parties,  the  proceedings  were  read  and  considered. 

William  Duncan,  having  a  wife  and  three  children,  and  l>eing  pos- 
sessed of  some  personal  property,  and  seized  of  a  tract  of  land  con- 
taining about  229  acres,  on  the  26th  of  Deceml>er,  1818,  made  his 
will  and  had  it  legally  attested  by  three  witnesses,  by  which,  he  de- 
vised all  his  real  estate  to  his  two  infant  children,  Caroline  Duncan 
and  William  J.  B.  Duncan,  as  joint  tenants ;  and  also  gave  them  all 
his  personal  proi>erty,  and  to  his  other  child  he  gave  in  these  words : 
<'  Item.  I  give  and  bequeath  to  my  daughter  Anne  Maria  Duncan, 
the  sum  of  sixty  dollars,  current  money,  as  an  annuity,  to  be  paid  to 
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her  oat  of  the  profits  of  my  real  estate  above  mentiotied,  annually^ 
for  and  during  the  term  of  her  natural  life,  withholding  from  her 
however,  the  power  of  selling  or  transferring  the  above  mentioned 
annual  allowance,  to  any  person  or  persons  whatever,  under  penalty 
of  forfeiture."  On  the  4th  of  March,  1819,  without  having  made  any 
alteration  of  this  his  will,  he  died,  and  the  will  was  soon  after  proved 
in  the  usual  form,  by  two  of  the  subscribing  witnesses.  Deborah 
Duncan,  the  widow,  qualified  as  executrix  under  the  will,  and  was 
the  guardian  of  the  infant  children,  and  after  her  death,  which  hap- 
pened •  some  time  in  the  latter  end  of  the  year  1824,  Joseph  ^  ^  ^ 
Bobinson  was  appointed  guardian  to  the  two  infant  children,  ^*  • 
and  administration  de  bonis  non  was  granted  to  Thomas  Iglehart. 
Upon  this  state  of  things,  Anne  Maria,  with  her  husband  Perry 
Townshend,  on  the  17th  of  August,  1826,  filed  their  bill  against  Igle- 
hart, Bobinson,  and  the  two  infant  children,  alleging  that  the  an- 
nuity has  not  been  paid,  and  praying  that  the  arrears  might  be  de- 
creed to  them,  and  that  the  land  might  be  sold  for  the  payment 
thereof.  The  infant  defendants  answering  by  a  guardian  ad  litem^ 
admit  nothing,  and  put  the  plaintifi's  upon  the  proof  of  their  case. 
The  defendants,  Iglehart  and  Bobinson,  having  failed  to  answer,  the 
usual  interlocutory  decree  for  the  default  was  passed  against  them, 
after  which  Thomas  Iglehart  died,"  and  administration  de  bonis  non  of 
the  estate  of  .the  late  William  Duncan,  was  granted  to  John  Iglehart ; 
and  this  suit  having  been  revived  against  him,  and  he  having  failed 
to  answer,  an  interlocutory  decree  for  the  default  went  against  him 
also,  after  which  the  case  was  submitted  for  a  final  decision ;  but 
conceiving  that  some  further  information  was  indispensably  neces- 
sary to  enable  me  to  frame  such  a  decree  as  was  best  suited  to  the 
nature  of  the  case,  I  passed  the  order  of  the  21st  of  February,  1828, 
in  answer  to  which  the  auditor  made  his  report  of  the  26th  May, 
1829. 

The  defendants  have  excepted  to  the  auditor's  report  of  the  26th 
of  May  last,  for  several  causes.  1st.  Because  they  had  not  the 
credits  to  which  they  were  entitled,  which,  so  far  as  it  relates  to  the 
sum  of  twenty  dollars,  since  admitted  to  have  been  paid  by  the  late 
Deborah  Duncan,  is  well  founded.  The  next  special  exception  of 
the  defendants  to  that  report  of  the  auditor,  is,  that  there  is  no  evi- 
dence whatever,  in  the  cause,  duly  and  regularly  taken,  according  to 
the  course  of  Chancery  proceedings.  It  was  the  well  settled  practice 
of  the  Court  of  Chancery  of  Maryland,  under  the  Provincial  Govern- 
ment, and  has  continued  to  be  so  ever  since  the  establishment  of  the 
Bepublic,  without  any  doubt  or  interruption,  that  in  all  cases  where 
an  ♦  account  was  required  by  the  Court,  or  the  parties,  a  si^e-  ^  ^  ^ 
cial  commission  might  issue,  directing  the  commissioners  to  '**^ 
take  testimony;  "and  also  to  state,  audit,  settle  and  adjust  all 
accounts  relating  to  the  matter  in  dispute,  that  should  be  produced 
to  them,"  and  to  reduce  into  writing  such  account,  and  to  return  the 
17  3  G.  &  J. 
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same  with  the  depositions  of  the  witnesses.  Fro.  Chan.  1762,  lib.  I). 
D.  No.  1,  315.  The  Act  of  1785,  ch.  72,  sec.  17,  which  authorized 
the  Court  to  appoint  an  auditor,  does  not  in  any  respect  impair  or 
abrogate  the  previous  ancient  practice,  and  therefore  special  commis- 
sions, calling  for  the  return  of  an  account  along  with  the  proofs, 
have  often  been  issued  since  the  passage  of  that  Act.  Rutland  vs. 
Tates^  25th  August,  1789.  Hence,  as  the  Court  might  clothe  com- 
missioners appointed  to  take  testimony  with  the  authority  to  state 
an  account,  from  the  proofs  collected  by  them,  so  it  has  been  held 
ever  since  the  passage  of  the  Act  of  1785,  that  when  a  case  is  re- 
ferred to  the  auditor  by  an  interlocutory  decree  to  account,  or  by  an 
order  directing  him  to  state  an  account,  or  make  estimates  as  in  this 
instance,  from  the  proofs  in  the  cause,  or  any  other  proofs  that  may 
be  laid  before  him,  Huch  a  reference  in  itself,  places  him  in  the  same 
situation  he  would  have  stood  according  to  the  ancient  course,  had  a 
special  commission  been  directed  to  him  to  take  testimony,  and  also 
to  state  an  account,  which  indeed  is  affirmed  by  the  Act  of  1785 
itself,  by  its  authorizing  him  to  administer  an  oath  to  all  witnesses, 
and  persons  proper  to  be  examined  upon  such  account.  Norwood  vs. 
Noricoody  2d  Nov.  1801 ;  Barney  vs.  HollinSj  4th  January,  1810. 
Consequently,  all  the  testimony  collected  and  returned  by  the  audi- 
tor in  this  case,  has  been  taken,  according  to  the  long  and  well  estab- 
lished course  of  the  Court. 

With  regard  to  the  taking  of  testimony  under  the  authority  of 
a  special  order  of  the  Court,  before  a  justice  of  the  peace,  I  have  not 
been  able  to  ascertain  the  origin  of  this  practice,  or  to  trace  it  back 
to  so  remote  a  period  as  that  of  taking  testimony  before  an  account- 
ing  officer  of  this  •  Court ;  but  I  have  seen  it  spoken  of  more 
^*«^  than  five  and  twenty  years  piwt,  as  a  well  settled  practice. 
The  State  vs.  Brooke^  27th  May,  1803.  And  the  Court  has  gone  so 
far  as  to  compel  a  witness  to  submit  to  an  examination  before  a  jus- 
tice of  the  peace,  where  it  had  been  authorized  by  a  special  order. 
Onion  vs.  McComas^  1804.  This  mode  of  collecting  testimony,  it  is 
believed,  is  peculiar  to  oar  Chancery  proceedings,  for  I  have  met 
with  no  mention  of  any  such  practice  in  the  English  books,  it  is, 
however,  not  only  in  some  respects  the  cheapest  form  of  gathering 
proofs,  but  in  many  instances  it  greatly  facilitates  and  expedites  the 
progress  of  the  cause ;  and  the  proofs  are  thus  taken  under  all  the  prin- 
cipal safeguards  which  can  in  any  manner  insure  fairness  and  fulness 
of  evidence ;  that  is,  the  special  onler  of  the  Court,  on  oath,  publi- 
city, the  right  to  cross-examine,  and  a  final  responsibility.  It  is  upon 
these  grounds,  that  I  think  this  mode  of  taking  testimony  deserves 
the  continued  sanction,  approbation,  and  protection  of  this  tribunal. 
Winder  vs.  IHffenderffer^  4th  May,  1829.  The  testimony  taken  under 
the  order  of  the  21st  February,  1828,  before  a  justice  of  the  peace, 
has  therefore  been  brought  in,  according  to  the  regular  course  of 
the  Court. 
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The  will  of  the  late  William  Duncan  it  appears,  has  been  proved 
and  recorded,  according:  to  the  Act  of  1715,  ch.  39,  sec.  2,  which 
declares  '^that  it  shall  and  may  be  lawful  for  the  Judge  of  the  pro- 
bate of  wills  to  take  the  probate,  or  cause  to  be  proved,  any  last  will 
and  testament  within  this  Province,  although  the  same  concerns 
titles  of  land,"  which  for  this  purpose  is  still  in  full  force.  A  pro- 
bate so  made  of  a  will  devising  real  estate,  it  has  always  been  held, 
is  at  least  prima  facie  evidence  of  its  validity.  1  H.  d^  McH,  162 ; 
4  B.  &  J.  146;  10  Wheat  465.  And  there  being  in  this  case  no  evi- 
dence which  so  far  questions  the  validity  of  the  will,  as  to  throw  the 
burthen  of  sustaining  its  verity  upon  the  plaintiffs,  and  these  infant 
defendants,  as  well  as  the  plaintiffs,  claiming  under  it,  the  ^^g^ 
•  certified  copy  offered,  must  be  considered  sufficient  for  all  the  "^^^ 
purposes  for  which  it  is  produced. 

From  the  pleadings  and  proofs  in  the  cause,  it  is  very  clear  that 
this  will  cannot  be  so  construed,  as  to  authorize  a  sale  of  the  real 
estate,  for  the  purpose  of  raising  or  securing  the  payment  of  this 
annuity ;  nor  can  it  be  construed  to  give  the  plaintiff,  Anne  Maria, 
an  estate  for  life,  or  any  other  less  estate,  in  the  lands  charged  with 
the  payment  of  the  annuity.  These  infant  devisees  could  only  take 
this  estate,  subject  to  the  charge  upon  it,  and  the  annual  rents  and 
profits,  as  it  is  now  shown,  so  far  exceed  the  annuity  in  amount,  as  to 
demonstrate,  that  it  is  much  to  their  benefit  so  to  take  it,  and  conse- 
quently all  their  proi)erty,  in  respect  of  thLs  large  amount  of.  assets 
thus  placed  in  their  hands,  is  liable  for  the  payment  of  this  annuity. 
For  the  arreai's  which  ivccrned  since  the  death  of  the  testator,  and 
were  left  unpaid  by  their  late  guardian,  Deborah  Duncan,  her  sure- 
ties, if  she  gave  any,  or  her  legal  representatives,  may  be  held  respon- 
Mble  to  these  infant  defendants.  But  their  estate  is  liable  to  these 
plaintiffs,  to  whom  the  sureties  or  legal  representatives  of  the  late 
Deborah  Duncan  are  in  no  way  responsible )  and  the  present  guar- 
dian of  these  infant  defendants,  Joseph  Robinson,  not  having  an- 
swered, and  having  thereby  tacitly  admitted  that  he  had  received 
a  sufficiency  of  rents  and  profits  from  his  ward's  estate,  must  be  held 
absolutely  liable  for  the  whole  amount  of  the  annuity  whiph  accrued, 
and  has  been  left  unpaid  during  the  time  of  his  guardianship.  For  the 
purpose  of  having  a  statement  made  upon  these  principles,  the  case 
was  again  sent  to  the  auditor,  who  as  directed,  reported  the  state- 
ments on  the  13th  inst. 

Whereupon  it  is  on  this  17th  day  of  August,  1829,byTH£ODOBiCK 
Bland,  Chancellor,  and  by  the  authority  of  this  Court,  adjudged, 
ordered  and  decreed,  that  the  bill  of  complaint  be  taken  pro  con/esso, 
against  the  defendant,  Joseph  Kobmson,  and  that  the  infant  defend- 
ants, or  the  said  Bobinson,  as  their  guardian,  out  of  the  estate  and 
property  of  said  wards,  now  in  his  hands,  or  which  may  hereafter 
come  into  *  his  hands,  pay  to  the  said  plaintiffs,  or  bring  into  ^^  ^ 
this  Court  to  be  paid  to  them,  the  sum  of  $364.16,  with  inte-  ^'^'- 
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rest  on  $255,  part  thereof,  &c.  And  it  is  further  adjadged,  &c.  that 
the  said  Eobinson  pay  to  the  said  plaintiffs,  or  bring  into  this  Coart 
to  be  x^aid  them,  the  sam  of,  &c.  together  with  the  costs  of  this  suit, 
&c.  the  same  to  be  paid  by  the  said  Kobinson  out  of  the  assets  of 
his  said  wards  in  his  hands,  if  any  there  be;  if  not,  out  of  his  own 
proper  estate  and  effects.  And  as  against  the  defendant  Iglehart, 
the  bill  was  dismissed,  with  costs. 

From  this  decree  the  defendants,  Eobinson  and  the  two  Duncans 
appealed  to  the  Court  of  Appeals. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Abcheb  and 
Dorset,  JJ. 

Mayer  and  PinJcney,  for  the  appellants,  contended,  1.  That  the 
devise  in  the  will  of  Duncan,  created  a  rent  charge;  and  that  the 
complainants  had  a  complete  remedy  at  law.  1  Madd.  Ch,  Pr.  78; 
1  IJq,  Cases  Ahr,  32 ;  Oreen  vs.  Winter j  1  Johns.  Ch.  Cos.  80 ;  PhiUips 
vs.  Thompson^  lb.  144;  Benson  vs.  Baldwin^  1  Atk.  598.  2.  That 
there  is  no  evidence  in  the  cause  to  charge  the  appellant.  The 
infant  defendants  were  nof  in  default,  and  as  their  answers  denied 
any  knowledge  of  the  statements  of  the  bill,  the  latter  should  have 
been  supported  by  proof,  taken  in  the  usual  way  under  a  commission. 
Evidence  taken  under  a  reference  to  the  auditor  is  not  sufficient. 
The  Act  of  1785,  ch.  72,  sec.  17,  defines  the  powers  of  the  auditor, 
and  the  Chancellor  cannot  enlarge  them ;  that  Act  merely  empowers 
the  auditor  to  ascertain  the  extent  of  a  liability,  and  not  its  actual 
existence.  3.  The  relief  granted  by  the  decree  is  inconsistent  with 
the  relief  sought  by  the  bill.  They  admitted  that  the  Chancellor 
might  decree  a  different  relief  from  that  which  the  bill  asked  for, 
provided  the  statements  and  charges  of  the  bill  would  justify  it,  but 
not  otherwise.  But  in  this  case,  there  is  no  allegation,  that  the 
infants  or  •  their  guardian  received  the  rents  and  profits,  and 
'*^^  therefore  the  decree  against  them  in  personam  is  erroneous. 
Coop.  Eq.  Plea.  14,  {margin.)  4.  The  representative  of  Deborah 
Duncan  should  have  been  made  a  party  to  the  bill.  2  Brig.  Dig. 
519 ;  1  lb.  509 ;  Pla.  243. 

Speed,  for  the  appellees,  cited  Under  hill  vs.  Van  Courtlandj  2  Johns. 
Ch.  369;  Graham  vs.  Yates  db  Myers,  d  H.  db  J.  229;  Drury  vs.  Con- 
ner, lb.  288 ;  Conner  vs.  Drury,  2  H.  &  0.  221. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  The  bill 
alleging  the  annuity  bequeathed  to  the  complainant,  Anne  Maria 
Townshend,  by  her  father,  William  Duncan,  to  be  a  rent  charge 
upon  the  land  devised  by  the  same  ancestor,  to  his  two  other  chil- 
dren, William  Joseph  Bend  Duncan  and  Caroline  Duncan,  both 
infants  of  tender  years,  seeks  a  sale  of  the  land  so  supposed  to  be 
charged  for  the  payment  of  the  arrearages  of  the  annuity  stated  to 
be  due,  and  an  investment  of  the  surplus  proceeds  of  sale,  to  meet 
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tbe  accruing  annuity  as  it  shall  become  due.    Deborah   Duncan, 
DOW  dead,  tbe  widow  of  WiUiam  Duncan  the  testator,  administered 
on  his  estate,  and  was  the  guardian  of  the  infant  devisees,  and  on 
her  death,  Joseph  Bobinson  was  •  appointed  guardian  to  the    Mgp^ 
children.     The  bill  as  amended,  is  against   the  two  infant  '*'*•* 
devisees,  and  Joseph  Bobinson  their  guardian,  and  John  Iglehnrt, 
the  administrator  of  the  administrator  d.  b,  n.  of  the  testator;  Wil- 
liam Duncan.    Bobinson,  Iglehart,  neither  of  them  answered  the 
bill,  and  the  infant  defendants  in  their  answer,  neither  deny  nor 
admit  any  of  its  contents,  but  say  they  know  nothing  of  them,  and 
pu^  the  complainants  to  proof,  &c.    It  appears  from  the  proof  taken 
by  the  auditor,  that  from  the  time  of  the  death  of  the  testator, 
Deborah  Duncan,  who  was  the  guardian  of  the  children,  received 
the  rents  and  profits  until  her  death,  and  that  from  the  time  of  her 
death,  they  have  been  received  by  Bobinson,  the  present  guardian. 
The  Chancellor  in  his  decree,  has  taken  the  bill  pro  confesso^  a^ 
against  Bobinson,  and  dismissed  it  as  against  Iglehart,  and  directed 
that  the  infant  defendants,  or  Bobinson  their  guardian,  shall  pay  to 
the  complainants  out  of  the  estate  of  his  wards,  or  bring  into  Chancery, 
to  be  paid  to  them,  the  amount  of  the  annuity  accruing  during  the 
life  of  Deborah  Duncan,  their  former  guardian,  and  stated  by  the 
auditor  to  remain  unpaid,  with  interest,  and  that  Bobinson  shall 
pay  to  the  complainants,  out  of  the  property  of  his  wards  in  bis 
hands,  if  there  be  any,  or  if  not,  out  of  his  own  estate,  or  bring  into 
the  Court  of  Chancery  to  be  paid  to  them,  the  amount  of  the  annuity 
accruing  since  tbe  death  of  Deborah  Duncan,  and  stated  by  the 
auditor  to  remain  unpaid,  with  interest  and  costs  of  suit.     Which 
decree,  independent  of  the  objection  urged,  that  it  is  not  consistent 
with  the  relief  sought  by  the  bill,  but  of  a  diiferent  character,  that 
being  for  a  sale  of  the  land  on  the  ground  that  the  annuity  wa^  a 
charge  upon  the  land,  cannot  we  think  be  sustained. 

If  we  have  taken  a  cori-ect  view  of  the  subject,  it  was  passed  upon 
tbe  evidence  taken  by  the  auditor,  and  not  upon  tbe  case  made  by 
the  bill.  The  bill  contains  no  allegation  or  suggestion,  of  the 
receipt  of  the  rents  and  profits  by  the  infant  defendants,  or  either 
of  their  guardians,  or  of  the  annual  value  of  •  the  land,  or  of 
the  application  of  the  rents  and  profits  of  any  part  of  them,  ^-^^ 
for  the  benefit  of  the  infants,  by  either  of  their  guardians.  Nor  is 
either  of  tbe  defendants  called  upon  to  make  any  answer  or  dis- 
closure in  relation  to  the  annual  value  of  the  land,  or  to  the  receipt, 
or  amount,  or  application  of  the  rents  and  profits :  there  is  therefore 
no  issue,  to  which  the  proof  in  relation  to  the  receipt  of  the  rents 
and  profits,  and  to  the  annual  value  of  the  land  upon  which  the 
annuity  claimed  is  alleged  to  be  a  charge,  is  applicable,  and  conse- 
quently none  to.support  the  decree,  however  correct  it  might  have 
been,  if  there  was  such  an  issue  in  the  case.  The  neglect  of  the 
defendant  Bobinson,  to  answer,  amounts  to  an  admission  only  of 
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the  allegations  in  the  bill,  and  nothing  more ;  and  the  answer  of  the 
infant  defendants,  calling  apon  the  complainants  to  prove  the' bill, 
only  puts  them  to  the  proof  of  what  is  charged  in  the  bill  and 
entitles  them  only  to  a  decree  on  the  case  made  in  the  bill,  when 
proved.  If  it  was  necessary  to  prove  the  receipt  of  the  rents  and 
profits,  and  the  amoant,  by  the  infant  defendants,  or  their  guar- 
dians respectively,  or  the  annual  value  of  the  land,  to  entitle  the 
complainants  to  the  relief  decreed,  it  was  equally  necessary  to  aver 
in  the  bill  such  receipt,  or  annual  value,  to  make  a  case  in  the  plead- 
ings for  such  a  decree. 

The  annuity  bequeathed  to  Anne  Maria,  one  of  the  complainants, 
is  not  a  rent  charged ;  it  is  directed  to  be  paid  out  of  the  profits  of 
the  real  estate,  and  there  is  no  right  or  power  of  distress  given ;  and 
there  is  no  proof  in  the  cause  that  any  portion  of  the  rents  and 
profits  was  ever  applied  by  either  of  the  guardians,  to  the  benefit 
of  the  infant  defendants:  nor  does  it  appear  that  any  personal  prop- 
erty belonging  to  them  ever  came  to  the  hands  of  the  defendant, 
Eobinson,  or  that  they  have  any.  Deborah  Duncai],  the  former 
guardian,  may  have  applied  the  whole  of  the  rents  and  profits  re- 
ceived by  her,  (except  so  much  a«  was  applied  to  the  discharge  of 
the  annuity,)  to  her  own  purposes,  to  the  prejudice  of  the  infant 
/L9R  defendants;  •  and  the  defendant,  Bobinson,  may  have  done 
^'^^  the  same,  and  they  are  by  the  decree,  subjected  to  the  dis- 
charge of  the  whole  of  the  annuity,  accruing  from  the  death  of  the 
testator,  and  remaining  unpaid,  to  be  paid  by  them  or  by  the  defend- 
ant, Bobinson,  out  of  their  estate,  which  is  not  directed  to  be  sold. 
So  far  as  the  decree  is  against  Bobinson,  and  he  is  directed  to  pay 
the  money  out  of  the  estate  of  the  infant  defendants,  if  he  has  in 
his  hands  no  pei^sonal  property  belonging  to  them,  and  none  should 
come  into  his  hands,  the  decree  cannot  be  complied  with,  as  he  is 
not  authorized  to  sell  the-  real  estate.  And  as  to  that  amount  of  the 
annuity  which  has  accrued  since  the  death  of  Deborah  Duncan,  and 
remains  unpaid,  we  think  that  the  defendant,  Bobinson,  should  not 
be  made  to  pay  it  out  of  the  property  of  the  infant  defendants,  but 
his  own,  if  he  has  appropriated  no  part  of  the  rents  and  profits 
received  by  him  for  their  benefit,  but  applied  the  whole  to  his  own 
purposes,  which  for  any  thing  appearing  in  the  record,  may  have 
been  done. 

We  do  not  mean  to  say,  that  the  complainants  would  not  be  en- 
titled to  relief  on  a  proper  case  made  against  the  proper  parties,  and 
supported  by  appropriate  proof.  All  we  do  say  is,  that  in  our  opinion, 
this  is  not  such  a  case,  and  that  the  decree  must  be  reversed,  with 
costs  in  both  Courts.  Decree  reversed. 
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An  implied  lien  for  the  purchase  money  of  land  where  the  vendor  has  parted 
with  the  legal  title,  will  not  be  enforced  against  a  subsequent  purchaser, 
without  notice. 

*  The  vendor  of  land  who  parted  with  the  legal  title,  and  took  a  mort-  m^h 
gage  of  the  same  land  from  his  vendee,  which  he  neglected  to  ^'^^ 
record  in  due  time,  cannot  enforce  his  mortgage  against  a  subsequent 
purchaser  from  the  vendee,  without  notice,  (a) 

An  answer  flatly  denying  an  allegation  in  a  bill,  can  only  be  overruled  by 
the  positive  testimony  of  two  witnesses,  or  of  one  aided  by  pregnant 
circumstances — such  circumstances  standing  alone,  without  the  aid  of 
positive  testimony,  will  not  destroy  the  effect  of  an  answer,  {b) 

Upon  a  bill  to  record  a  mortgage  against  subsequent  purchasers  charged 
with  notice,  the  Chancellor,  when  the  case  stood  ready  for  hearing,  said 
in  his  remarks  preparatory  to  the  order  appealed  from,  ^^I  am  satisfied 
that  the  defendants  must  be  considered  as  purchasers  with  full  notice 
of  the  vendor ^8  (the  complainant ^s]  lien,  and  of  the  mortgage  which 
had  been  given  to  secure  the  payment  of  the  purchase  money,  and  that 
under  the  one  or  the  other  the  land  was  bound, '^  but  passed  no  order 
directing  the  mortgage  to  be  recorded.  The  order  passed  in  the  cause, 
only  referred  the  case  to  the  auditor,  with  the  usual  directions  to  receive 
further  proof,  and  state  an  account.  Held^  that  nothing  had  been  done 
conclusive  upon  either  the  Chancellor  or  the  parties — no  question  of 
right  had  been  settled,  and  that  an  appeal  would  not  lie  at  that  stage  of 
the  cause,  (c) 

APPEAL  from  the  Court  of  Chancery.  Gn  the  Ist  February,  1814, 
the  appellees,  James  Salisbury  and  others,  the  heirs  and  representa- 
tives of  one  Andrew  Black,  filed  their  bill  against  John  Roberts, 
Isaac  G.  Roberts,  and  John  Gooding,  the  appellants,  alleging  that 
the  said  Andrew  Black,  and  one  Thomas  Blaek,  both  deceased,  were 
in  their  life-time  seized  and  possessed  as  tenants  in  common  of  a 
certain  tract  of  land  in  Cecil  County.  That  being  so  seized,  the  said 
Andrew,  on  the  8th  Gctober,  1808,  sold  and  conveyed  his  interest  in 
said  tract  to  John  Roberts,  as  will  appear  by  a  copy  of  the  deed,  ex- 
hibited with  the  hill;  and  that  Roberts,  for  the  purpose  of  securing 
to  the  vendor  the  payment  of  the  purchase  money,  duly  executed 
and  acknowledged  a  deed  of  mortgage  of  the  same  land  to  him,  on 
the  same  day,  as  by  reference  to  a  copy  thereof  exhibited,  will  be 


(a)  Approved  in  Dance  vs.  Dance^  56  Md.  437.  See  White  vs.  Cctsana'ue^  1 
H.  &  J.  6«;  Ringgold  vs.  Bryan,  3  Md.  Ch.  488. 

(b)  Approved  in  Beatty  vs.  Davis,  9  Gill,  218;  Olenn  vs.  Grover,  8  Md.  229; 
Ing  vs.  Brown,  3  Md.  Ch.  524:  Carpenter  vs.  Ins.  Co.  4  Howard,  218.  See 
Pennington  vs.  Chittings,  2  Q.  &  J.  122;  Rev.  Code,  Art.  65,  sec.  37;  Equity 
Rules,  R.  27. 

(c)  Affirmed  in  Philips  vs.  Pearson,  27  Md.  254;  WUhelm  vs.  Caylor,  32  Md. 
162.    See  Snowden  vs.  Dorsey,  6  H.  &  J.  94;  Hagthorp  vs.  Hook,  1  G.  &  J.  129. 
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seen.  That  sood  after  the  execution  of  the  mortgage,  the  said  Blsick 
died,  and  that  a  contest  arose,  and  continued  for  a  considerable 
space  of  time,  as  to  the  right  to  administration  on  his  estate,  by 

reason  •  whereof,  the  time  limited  by  law  for  the  rec<irding  of 
^'^  •  said  mortgage  was  suflFered  to  pass  by  without  its  being  done. 
That  suits  were  instituted  against  tbe  purchaser  on  the  bonds  which 
he  had  given  for  the  purchase  money,  ui)on  which  judgments 
were  rendered  at  April  Term,  1812.  That  after  the  suits  were 
brought,  and  shortly  before  the  judgments  were  rendered,  the  said 
Roberts  conveyed  all  his  interest  in  the  said  lands  to  his  brother 
Isaac  G.  Roberts,  of  the  City  of  Baltimore,  which  conveyance  the 
complainants  charge  to  have  been  made  without  a  valuable  consid- 
eration, and  to  prevent  the  said  land  from  being  taken  in  satisfac- 
tion of  said  judgments;  the  said  Isaac  G.  Roberts  being  at  the  time 
beyond  sea.  That  John  and  Isaac  G.  Roberts  have  since  united  in 
a  deed  of  the  same  lands  to  John  Gooding,  the  other  appellant,  and 
the  complainants  allege,  and  believe,  that  the  said  Isaac  G.  Roberts 
and  John  Gooding,  at  the  respective  periods,  when  the  deeds  were 
executed  to  them,  well  knew  that  a  mortgage  had  been  given  by  said 
John  Roberts,  of  the  same  land,  to  Andrew  Black,  and  that  the  par- 
chase  money  therefor  had  not  been  paid ;  and  they  further  charge, 
that  no  valuable  consideration  passed  from  Gooding  to  the  grantors. 
The  bill  then  alleges,  that  but  a  small  part  of  the  purchase  money 
had  been  paid  to  Black.  Prayer :  That  the  mortgage  may  be  di- 
rected to  be  recorded,  to  have  the  same  effect  as  if  it  had  been  en- 
rolled within  the  time  required  by  law ;  and  that  the  deeds  from 
John  to  Isaac  G.  Roberts,  and  from  John  and  Isaac  G.  Roberts  to 
John  Gooding,  be  declared  null  and  void ;  and  for  general  relief. 

The  answer  of  John  Roberts,  after  alleging  that  he  had  made  to 
Black  sundry  payments  on  account  of  said  land,  asserted,  that  in  the 
years  1808, 1809  and  1810,  he  became  largely  indebted  to  John  Good- 
ing, and  respondent's  brother  Isaac  G.  Roberts,  for  merchandise, 
and  responsibilities,  which  they  had  from  time  to  time  furnished  and 
assumed  for  him.    That  his  debt  to  Gooding  was  upwards  of  $4,000, 

and  to  Isaac  G.  Roberts,  exceeding  $2,000,  and  *  that  the  debt 
^^^  to  Gooding  was  guaranteed  by  his  brother;  he  the  respon- 
dent leaving  promised  to  indemnify  him  for  his  advances  and  en- 
gagement to  Gooding.  That  in  fulfilment  of  this  promise,  on  the 
24th  March,  1812,  during  his  brother's  absence  from  the  United 
States,  he  conveyed  to  him  the  land,  which  respondent  had  pur- 
chased from  Black,  and  not  for  the  purpose  of  evading  the  payment 
of  the  judgments,  which  complainants  were  about  to  get.  Tbe 
answer  denies  that  Gooding  and  Isaac  G.  Roberts  had  at  that  time 
any  knowledge,  so  far  as  he  is  informed,  of  his,  the  respondent's, 
having  executed  a  mortgage  of  said  lands  to  Black ;  on  the  contrary 
he  charges  it  as  matter  of  belief  that  they  had  no  knowledge  what- 
ever on  the  subject,  until  sometime  after  the  execution  of  his  deed  to 
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Isaac  G.  Roberts,  and  the  joint  deed  from  Isaac  G.  Roberts  and  him- 
self to  Gooding. 

The  answer  of  Isaac  G.  Roberts  stated,  that  upon  the  promise  of 
his  brother  John  to  indemnify  him,  he  consented  to  become  his 
(John's)  security,  to  various  merchants  in  Baltimore,  with  whom  he 
had  dealings  to  a  considerable  amount ;  and  also  guaranteed  John 
Gooding  for  any  credit  he  might  procure  for  said  John  Roberts. 
That  in  this  way  the  said  John  became  indebted  to  him  in  a  sum 
exceeding  $2,000,  and  placed  him  under  a  responsibility  to  Gooding 
for  upwards  of  §4,000.  That  whilst  the  defendant  was  on  a  voyage 
to  Europe,  in  1812,  the  said  John,  in  compliance  with  frequent  prom- 
ises to  that  effect,  conveyed  to  him  the  land  which  he  John  had  pur- 
chased of  Black,  and  he  positively  denies  any  knowledge  before,  or 
at  the  time  of  the  execution  of  said  deed,  and  for  a  considerable 
time  afterwards,  of  any  claim  by  way  of  mortgage,  or  lien  of  any 
kind  outstanding,  or  in  execution.  And  knowing  that  said  convey- 
ance was  made  principally  for  the  use  and  benefit  of  Gooding,  he 
proposed  to  him,  that  if  he  would  release  this  defendant  from  his 
aforesaid  liability,  he  would  convey  the  said  land  to  him,  and  upon 
Gooding  consenting  to  do  so,  he  and  his  brother  John  united  in  a 
deed  bearing  date  •  6th  June,  1812,  by  which  the  whole  inte-  ^«q 
rest  in  the  said  land  was  conveyed  to  Gooding.  The  defend-  ^'••^ 
ant  then  avers,  that  the  first  knowledge  he  ever  had  of  the  mortgage 
to  Black,  was  derived  from  Gooding,  a  considerable  time  after  the 
date  of  the  last  mentioned  deed,  when  Gk)oding  had  gone  to  Cecil 
County  for  the  purpose  of  forbidding  a  sale  of  the  land,  which  it  was 
understood  the  representatives  of  Black  were  endeavoring  to  make. 

The  answer  of  Gooding,  after  stating  the  amount  of  his  advances 
and  liabilities  for  John  Roberts,  (in  which  it  corresponds  with  the 
other  answers,)  and  also  the  responsibility  of  Isaac  G.  Roberts  over 
to  him,  proceeds  to  say,  that  it  was  not  until  some  time  after  the 
execution  of  the  deed  of  John  and  Isaac  G.  Roberts  to  him,  that  he 
had  any  knowledge  whatsoever,  that  the  mortgage  to  Black  had 
been  executed  by  John  Roberts,  or  doubted  but  that  the  said  John 
had  an  unquestionable,  legal,  and  equitable  title  to  said  land.  The 
defendant  denies,  that  at  any  time  prior  to  the  date  of  the  deed  to 
him,  he  had  any  notice  from  Andrew  Black,  the  representatives  of 
Andrew  Black,  or  any  person  on  their  behalf,  that  they  had  any 
legal  title,  or  equitable  claim,  or  lien  on  said  tract  of  land ;  nor  did 
he  know  that  his  title  to  the  same  would  be  contested  by  those  rep- 
resentatives, until  long  subsequently,  when  an  attempt  was  made  by 
them  to  sell  it  under  their  judgment  against  John  Robeits. 

A  commission  issued  by  consent  to  take  proof. 

J^athan  Baynard,  a  witness  examined  on  the  part  of  the  complain- 
ants, proved,  that  subsequently  to  the  5th  June,  1812,  and  when  he 
was  in  pursuit  of  the  sheriff,  for  the  purpose  of  having  the  lands  in 
the  proceedings  mentioned,  located,  in  order  to  sell  them  in  satisfac- 
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tion  of  the  jadgments  against  John  Roberts,  he  (the  witness  being 
the  plaintiff's  agent)  met  with  John  Gooding,  with  whom  he  had  a 
conversation  to  the  following  effect.    ''The  witness  mentioned  the 
subject  of  the  fieri  facias  to  said  Gooding,  who  insisted  he  had  a 
M^g^  right  to  secure  the  money  due  him  •from  Roberts.    The  de- 
'***^  ponent  then  observed,  it  would  l>e  a  great  hardship  for  the 
heirs  to  lose  the  purchase  money  of  this  land ;  inasmuch  as  he,  Good- 
ing, had  not  trusted  John  Roberts  on  the  faith  of  it.    Dei)onent  also 
mentioned,  that  he  had  then  in  his  possession  that  which  would  se- 
cure the  money  if  he  failed  with  the  fieri  facias.    Gooding;  asked 
what  it  was,  and  this  deponent  told  him  it  was  a  mortgage  deed,  to 
which  Gooding  replied,  it  was  of  no  value,  he  did  not  care  for  it,  and 
had  the  opinion  of  the  best  counsel  in  the  State  that  it  was  good  for 
nothing.    After  some  further  conversation,  deponent  asked  him  if 
he  had  not  a  knowledge  of  the  mortgage  deed.    He  did  not  imme- 
diately give  a  direct  answer,  and  deponent  then  inquired  of  him 
again,  if  he  did  not  know  of  the  existence  of  the  mortgage  deed. 
Gooding  answered  that  he  did."    It  was  also  proved  that  Gooding 
was  the  uncle  of  John  and  Isaac  G.  Roberts,  and  that  from  the  year 
1808  to  1812,  the  mortgage  from  John  Roberts  to  Black  was  a  good 
deal  talked  of  in  the  county  in  which  the  land  lies,  and  at  the  house 
of  John  Roberts,  where  Isaac  G.  Roberts,  within  the  aforesaid  period, 
was  frequently  seen. 

Bland,  C.  on  the  23d  November,  1829.  This  case  standing  ready 
for  heariug,  and  having  been  by  the  agreement*  filed  on  the  20th 
inst.  submitted  without  argument,  the  proceedings  were  read  and 
considered. 

It  appears  that  the  late  Andrew  Black  and  Thomas  Black,  being 
seized  in  fee,  Jis  tenants  in  common  of  a  certain  tract  of  land,  Andrew 
Black  sold  and  conveyed  his  undivided  interest  in  it  to  the  defend- 
ant, John  Roberts,  and  on  the  same  day  took  from  him  a  mortgage  of 
it,  to  secure  the  payment  of  the  purchase  money,  which  mortgage 
deed  has  not  been  recorded  nccordiug  to  law,  nor  has  the  whole 
amount  of  the  purchase  money  been  yet  paid ;  after  which  purchase 
and  mortgage,  John  Roberts  conveyed  the  land  to  the  other  defend- 
ant, Isaac  G.  Roberts,  and  then  they,  John  and  Isaac,  joined  in  a 
AQl  ^^"^®y^°<i®  ^^  ^t  to  the  other  defendant,  John  •Gooding. 
4:0 1  <p|j^  answers  aver  that  Isaac  G.  Roberts  and  John  Gooding 
had  no  knowledge  of  th^  mortgage  at  the  time  the  conveyances  were 
made  to  them,  but  they  do  not  say  that  they  did  not  then  know  that 
the  purchase  money  had  not  been  paid  by  John  Roberts.  So  far  as 
regards  their  denial  of  any  knowledge  of  the  mortgage,  these  answers 
are  contradicted  by  the  positive  testimony  of  the  witness,  Nathan 
Baynard,  who  declares  that  John  Gooding  admitted  that  he  had 
known  of  the  mortgage;  and  from  the  circumstances  of  John  and 
Isaac  G.  Roberts  being  brothers,  and  also  the  nephews  of  Gooding, 
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and  the  mortgage  having  been  frequently  spoken  of  in  a  public  man- 
ner at  the  house  of  John  Eoberts,  where  Isaac  G.  Roberts  often  vis- 
ited his  brother,  and  from  other  particulars  related  by  the  witnesses, 
I  am  satisfied  that  John  Gooding  and  Isaac  G.  Roberts  must  be  con- 
sidered as  purchasers,  with  full  notice  of  the  vendor's  lien,  and  of 
the  mortgage  which  had  accrued  or  been  given  to  secure  the  pay- 
ment of  the  purchase  money  ;  and  that  under  the  one  or  the  other, 
the  land  was  bound  for  the  payment  of  the  purchase  money  to  the 
representatives  of  the  late  Andrew  Black.  •  But  the  defendant,  John 
Roberts,  avers,  and  the  plaintiffs  admit,  that  some  part  of  the  pur- 
chase money  has  been  paid,  and  yet  there  is  no  proof  of  the  time,  or 
amount  of  any  payment.  The  case  must  therefore  be  referred  to  the 
auditor  to  ascertain  the  amount  now  due  to  the  plaintiffs  for  the 
undivided  share  sold  by  their  ancestor  and  intestate,  Andrew  Black. 

Whereupon  it  is  ordered  that  this  case  be,  and  it  is  hereby  referred 
to  the  auditor,  with  directions  to  state  an  account  from  the  plead- 
ings and  proofs  now  in  the  cause,  and  such  other  proofs  as  may  be 
laid  before  him  ^  and  the  parties  are  hereby  authorized  to  take  tes- 
timony in  rel9.tion  to  said  account  before  the  auditor  as  usual,  or 
before  any  of  the  commissioners  appointed  by  this  Court,  or  before  a 
justice  of  the  peace,  &c. 

From  this  decree  the  defendants  appealed  to  the  Court  of  Appeals. 

•  The  cause  was  argued  before  Buchanan,  C.  J.,  Archee  M^t^ 
and  Dorset,  JJ.  4:J4 

Ji.  B.  Magruder  for  the  appellants.  1.  The  answers  of  the  defend- 
ants being  uncontradicted,  except  by  a  single  witness,  and  not 
directly  contradicted,  ought  to  have  been  held  sufficient  to  prevent 
a  decree  against  the  defendants  below.  2.  That  there  were  no  cir- 
cumstances which,  when  taken  together  with  the  testimony  of  the 
witnesses,  ought  to  have  discredited  the  answers  sufficiently  to 
authorise  the  decree  of  the  Chancellor  against  the  defendants. 

No  counsel  argued  for  the  appellees. 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  It  appears 
that  Andrew  Black,  having  sold  and  conveyed  to  John  Roberts  his 
interest  in  a  tract  of  land,  took  from  him  on  the  same  day  a  mort- 
gage of  the  same  land  to  secure  the  payment  of  the  purchase  money, 
which  deed  of  mortgage  has  not  been  recorded ;  that  afterwards, 
John  Roberts,  the  mortgagor,  conveyed  the  same  land  to  Isaac  G. 
Roberts,  and  that  subsequently,  John  and  Isaac  G.  Roberts  united 
in  a  conveyance  of  it  to  John  Gooding.  The  object  of  the  bill,  in 
which  it  is  stated  that  the  purchase  money  of  the  land  for  which  the 
mortgage  was  given  has  not  been  paid,  and  that  Isaac  G.  Roberts 
and  John  Gooding,  when  the  conveyances  were  respectively  made 
to  them,  had  a  knowledge  of  that  fact,  and  also  of  the  existence  of 
the  mortgage,  is,  to  have  the  mortgage  deed  recorded,  and  the  deeds 
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from  John  Roberts  to  Isaac  G.  Eoberts,  aud  Job^  S>b«'^***,-*Se 
Isaac  G.  Roberts  to  Jobii  Gooding,  vacated.  Isaac  (^'  J^Ag^  ^'  _..« 
John  Gooding,  in  their  answers  flatl.v  deny  finy  KD**"^  tbe^a  ""^f 
«xistence  of  the  mortgage,  when  the'  conv'evaii'ces*  ^^no^'^^^ve 
respectively  made;  and  we  think  they  equally  denf  »  ^\fe  V^^^re 
the  existence  of  a  lien  of  any  kind  whatsoever.  Nor  o»^  ^^^.a  ^^  „4 
any  thing  in  the  evidenc*.  to  show  that  either  of  the""    ^,diog'  *"l 

433  """ '  "*  ^^^  '^""®  ^^  ""^  execution  of  the  deed  to  ^    .    ^f  '^^  ,\I 

knowledge  that  the  purchase  money,  or  any  P*^.  .g  rtO  »"^'. 
mamed  unpaid  by  John  Roberts.     An  answer  tiatlv  d«"^  _  jjnio"^      r 
gation  lu  a  bill,  can  only  be  overruled  by  the  positiv*-''   ***    neithe*"  <>» 
two  witnesses,  or  of  one,  aided  by  pregnant  circumstance^'     i,y    l^^ 
which  will  be  found  to  exist  here,  in  relation  to  the  deO»»\   <,rtg»<«®' 
O.  Roberts  and  John  Gooding,  of  any  knowledge  of  **>**      oo®   ^*\' 
when  the  conveyances  were  respectively  made  to  tUeH*-      t,|oO  ■**»  ~ 
ness,  it  is  true,  anil  only  one,  does  swear  that  in  a  coovet^  ^  ^f  tue 
Gooding,  he  admitted  that  he  had  at  that  time  a  kno"^      «  »ft«v  *»^ 
existence  of  the  mortgage  deed ;  but  that  was  Kota®  *'*^^li   be  s*^^ 
execution  of  the  deed  to  him,  and  about  the   tW  sk*  '^^    ^tga«®'  *^" 
m  his  answer  he  first  acquired  a  knowlede©   ^tU©  "^      i>b«  '^'"^^  «» 
does  not  carry  back  his  knowledge  of  the  ^loit^^^^  ^W*  ^^fT^ 
the  conveyance  to  him.    The  testimony   th^^Ke>  »t»d  '^  *f«oA 

does  not  contradict,  but  is  consistent  with  th«>  -^^^'-ta©  viU^^^^ie*- 

were  pregnant  circumstances,  which  we  do  n-^  *'^*m.  **^Tpo»^^'^'''^t\v«t*    • 
as  affirming,  yet  standing  alone,  without  tK^    ^'^^  C  ^      ^^^  ^*oi>»  "^ 
timony  of  a  single  witness,  they  would  be  u^  '*'^^  ^^^'  a  »^^^    Kt  ^'^ 
the  positive  testimony  of  a  witness,  to   sk^'*'^^^*^    «>^!^ui^«^*®a  t\>«^' 
Isaac  G.  Roberts,  or  otherwise,  that  he    hjJJ**'^  ^2?^tt^^©ft^**  rooA'*^* 
«xisteuc»-  of  the  mortgage  at  the  time  ia  qwT    ^^^^  '^  jo^*  .       ^"'^ 

fore  say,  that  in  our  opinion,  Isaac  G.  latol  ^^*'*^**«i  ^  ^   *\>  ***^T<*e  ^^ 
are  not  to  be  considered  and  treated  as  pui-^*"*^**    a-^^  ^  liCO '       ai  t^* 
we  think  that  the  appeal  has  been  impto     -"^^^er^       t>^       ^^^** 
been  no  decision  in  Chancery  settling  or    vf-*'^^>itlv       t»^  to  ^^ 

parties.  **^<»<liujr'    ^  ^^^r^t^ 

The  Chancellor  has,  it  is  true,  in  hia    -.  ^^    C^yssf^ 

order  appealed  from,  said,  he  is  "satisft^rt^^'^'^ka  rw^S  ^^i*'' Tot l^" 
Isaac  G.  Roberts  must  be  considered  aa  *V»a.t    i^  ^  .d^K  tO»**' 

of  the  vendor's  lien,  and  of  the  mortgage  ^^^^^9^t^^^   ^<y^   iV  ^' 
given  to  secure  the  payment  of  the  pu^v  ^^^Ichi  ^^      *^!9<*'     ^i"^*/ 
the  one  or  the  other,  the  land  was  bouu  J*'^«>  UioS*'-*"'  *  ^    ^'*h6<'«*^  t 
chase  •money  to  the  represeutaJ^^**^  *=»»«  i!tr.:^C^  ^  O^  «*!*«*' ?} 
434  Black;"  but  he  has  passed  no    S^^^-e^    or^??^*^  C^^ 
mortgage  from  John  Roberts  to  Anclt^^^^*'€>«    dir^»'*^  •-'V  3ol>»%e 
vacating  and  annulling  the  deeds  frot»i       -^*aujk    tcr      ^^  'iP  {^^K\ii, 
Eoberts,  and  from  John  Rol)ert8  and  Itj^.    "^oUu    b<^  *^^:>^     ^A  f"' 
ing,  or  either  of  them;  but  has  passed     ***^  ^^-  Bobt3>*^ -^'^^ 
case  to  the  auditor,  with  directiou^    ^**     <*«xier  o  *  •       a^ 

^*     state  a«» 
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purpose  of  ascertaining  the  amount  of  the  purchase  money  due  to 
the  complainants. 

It  is  to  be  presumed,  from  the  intimation  given  by  the  Chancellor 
of  his  opinion,  that  it  was  his  intention  at  that  time,  to  decree  relief 
to  the  complainants,  at  the  final  hearing.  But  he  had  not  reached 
that  stage  of  the  cause  to  which  the  order  in  question  was  only  pre- 
paratory, and  might  before  the  final  hearing,  have  taken  a  different 
view  of  the  case,  and  decreed  accordingly.  Nothing  had  been  done 
conclusive,  upon  either  the  Chancellor  or  the  parties ;  no  question  of 
right  had  been  settled ;  but  upon  further  consideration  he  mighty 
after  an  account  taken  in  purauance  of  the  order,  have  rejected  it 
and  dismissed  the  bill,  had  not  the  proceedings  been  arrested  by  the 
appeal.  It  is  not  like  the  cases  of  Ttiompson  vs.  McKim  et  ah  6  iZ. 
(£  J.  302,  and  Williamson  vs.  Carnan^  1  G.  dt  J.  184,  where  the  rights 
of  the  parties  were  adjudicated  upon,  but  cannot  be  distinguished 
in  principle  from  Snoicden  et  aL  vs.  Dorsey  et  al,  G  H.  db  J,  104, 
which  has  since  been  followed  up  by  Hagthorp  et  ux.  et  aL  vs.  Hookas 
Adm%  1  Q,  &  J.  270'',  and  Danels  vs.  I'aggarVs  AdmW^  lb.  311,  and 
Hunget'ford  vs.  Bourne,  ante,  142.  The  appeal  therefore  is  dismissed 
with  costs.  Appeal  dismissed. 


•  SoTHORON  vs.  GusTAVUs  and  George  Weems. — Decem-    4  ;j5 

ber,  1831. 

Where  a  party  at  the  trial  of  a  cause  makes  a  general  prayer  to  the  Court, 
which  is  refused,  and  the  Court  then  proceeds  of  their  own  accord  to 
give  a  specific  instruction  to  the  jury,  which  was  excepted  to,  this  Court 
upon  appeal  will  review  such  instruction,  although  since  the  Act  of  1825 
it  would  not  have  regarded  the  general  prayer. 

In  an  action  of  assumpsit  brought  by  W.  &  Co.  to  recover  a  portion  of  the 
instalments  mentioned  in  the  following  agreement,  dated  1st  Dec.  1818, 
viz:  "'We  the  subscribers,  promise  to  pay  unto  W.  &  Co.  the  sum  we  may 
subscribe  as  a  payment  for  the  steamboat  S.  in  three  equal  instalments, 
viz.  &c.  It  is  hereby  understood,  that  we,  W.  &  Co.  bind  ourselves  to 
appropriate  the  money  subscribed  in  no  other  manner,  but  for  the  pay- 
ment and  use  of  said  boat,  and  that  each  subscriber  will  hold  an  interest 
in  proportion  to  the  shares  he  may  take.  We.  W.  &  Co.  bind  ourselves 
to  run  said  boat  from  B.  &c.  and  use  every  possible  exertion  in  our  power 
to  the  interest  of  the  said  boat.  The  shares  will  be  divided  into  280,  of 
;^100  each.  '^  It  appeared  that  51  shares  of  the  stock  had  been  subscribed 
for,  of  which  the  defendants  had  taken  five.  Held,  1 .  That  it  wa*  not 
to  be  implied  from  the  terms  of  this  agreement,  that  W.  &  Co.  were  the 
owners  of  the  steamboat.  2.  That  the  signing  of  this  contract  was  an 
imperfect  act,  of  no  legal  obligation  until  the  whole  number  of  shares 
should  be  subscribed;  and  until  that  was  done  W.  &  Co.  were  under  no 
obligation  to  perform  their  part  of  the  agreement.  3.  That  W.  &  Co. 
having  assigned,  by  way  of  mortgage,  three-fifths  of  the  said  steamboat, 
after  the  signing  of  the  agreement  and  before  the  bringing  of  the  action, 
the  consideration  for  the  promise  of  paying  the  instalments  contained  in 
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the  agreement  had  failed,  and  therefore  the  action  could  not  be  bub- 
tained.  4.  That  upon  the  issue  joined  in  this  case,  the  defendant  could 
not  show  that  at  a  meeting  called  by  W.  &  Co.  of  the  subscribers  thereto, 
it  was  determined  by  them  not  to  pay  the  subscriptions,  upon  the  ground 
that  W.  &  Co.  had  failed  in  their  part  of  the  engagement. 
Evidence  offered  to  the  jury  for  a  particular  purpose,  may  be  properly 
rejected,  though  it  might  be  admissible  for  some  other  object  in  the  same 
cause,  (a) 

Under  the  Act  of  1825,  ch.  117,  the  Appellate  Court  considers  what  particu- 
lar point,  or  question  the  County  Court  has  decided,  and  determines 
accordingly,  whether  it  is  correct  or  erroneous,  and  not  whether  the 
reasons  assigned  by  the  counsel  on  the  record  justifies  what  has  been 
done. 

So  where  the  admissibility  of  the  testimony  adduced,  being  objected  to, 
whether  it  was  admissible  or  not  for  the  reason  asBigned,  is  wholly  imma- 
terial; this  Court  regards  as  the  point  decided  below ,  the  competency  or 
incompetency  of  the  evidence,  (b) 

.  ^  •  Appeal  from  Saint  Mary's  County  Court.     A8suuii)sit 

by  the  appellees  for  the  use  of  Gustavus  Weems,  eomnienced 

against  the  appellant,  James  F.  Sothoron,  on  the  20th  of  November, 

1821.    The  defendant  pleaded  nan  assumpsit^  to  which  issue  was 

taken.    (See  Weems  et  al.  vs.  Millar dy  2  E.  dt  0.  liS.) 

At  the  trial  the  plaintiffs  read  to  the  jury  the  following  paper: 
^<  We  the  subscribers  promise  and  oblige  ourselves,  our  heirs  and  exe- 
cutors, to  pay  or  cause  to  be  paid  unto  George  Weems  &  Co.  the  sum 
we  may  subscribe  as  a  payment  for  the  steamboat  Surprize,  in  three 
equal  instalments,  in  manner  and  form  following,  viz :  one-third  on 
or  before  the  10th  day  of  March  next,  one-third  on  or  before  the 
10th  day  of  April  following,  and  the  balance  on  or  before  the  10th 
day  of  June  next.  It  is  hereby  understood,  that  we,  George  Weems 
&  Co.  bind  ourselves  to  appropriate  the  money  subscribed  in  no  other 
manner  but  for  the  payment  and  use  of  said  boat,  and  that  each  sub- 
scriber will  hold  an  interest  in  proportion  to  the  shares  they  may 
take,  and  will  be  entitled  to  draw  their  proportion  of  dividend  once 
in  every  six  months  after  the  starting  of  the  said  boat.  We,  G^rge 
Weems  &  Co.  bind  ourselves  to  run  said  boat  from  Baltimore  to  Pa- 
tuxent  Biver,  and  as  far  up  as  Nottingham,  and  to  use  every  possible 
exertion  in  our  power  to  the  interest  of  the  said  boat.  The  shares 
will  be  divided  into  280  shares,  of  9100  each.  1st  December,  1818.^' 
Then  follows  the  list  of  subscribers,  annexed  to  the  above  paper,  to 
the  amount  in  the  whole  of  fifty -one  shares.    The  defendant's  name 

(a)  Affirmed  in  Basford  vs.  MUls,  6  Md.  898;  Warner  vs.  Hardy,  6  Md.  589: 
Carroll  vs.  Ridgaway,  8  Md.  335. 

lb)  Approved  in  Parker  vs.  Sedwick,  4  Gill,  322;  Middlekatiff  vs.  Smith,  1 
Md.  838;  Ellicott  vs.  Peterson,  4  Md.  485.  In  Bell  vs.  State,  57  Md.  108.  it 
was  held  that  the  reasons  given  for  the  Courtis  ruling  and  an  intimation  of 
what  its  ruling  would  be  on  the  offer  of  certain  evidence,  form  no  part  of  the 
ruling  and  cannot  be  made  the  subject  of  exception. 
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wiis  down  for  five  shares,  and  his  signature  thereto  was  admitted ; 
the  partnership  of  the  plaintiffs  was  also  admitted,  and  thereupon 
the  plaintiffs  closed  their  case. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury,  that  the 
plaintiffs  were  not  entitled  to  recover ;  but  the  Court,  [  Stephen,  C. 
J.]  refused  the  instruction  prayed  for,  and  directed  the  jury  that  the 
contract  or  subscription  list  bore  on  its  face  evidence,  that  Oustavus 
and  George  Weems,  the  plaintiffs,  were  the  proprietors  and  owners 
of  the  steamboat  •  Surprize,  at  the  time  when  the  said  list  or 
contract  was  signed,  and  that  the  said  list  proved  the  aver-  "*•*  • 
ment  of  ownership  in  the  declaration,  and  that  the  plaintiffs  were 
entitled  to  recover.    The  defendant  excepted. 

2.  In  addition  to  the  evidence  contained  in  the  first  bill  of  excep- 
tions, the  defendant  offered  to  read  in  evidence  to  the  jury,  a  certified 
copy  of  a  deed  of  mortgage  executed  by  George  Weems,  one  of  the 
plaintiffs,  to  John  White,  cashier  of  the  Branch  Bank  of  the  United 
States  at  Baltimore,  dated  on  the  18th  of  August,  1820,  and  duly  ac- 
knowledged and  recorded,  of  three  undivided  fifth  parts  of  the  steam- 
boat Surprize,  with  the  like  proportion  of  her  tackle,  apparel,  &c.  to 
secure  to  the  said  Branch  Bank  the  sum  of  $7,600,  due  to  it  by  the 
plaintiffs,  Gustavus  and  George  Weems,^upon  their  joint  promissory 
note,  dated  June  30th,  1820.  To  the  admissibility  of  this  evidence 
the  plaintiffs  objected,  and  the  Court  sustained  the  objection.  The 
defendant  excepted. 

3.  After  the  evidence  in  the  preceding  exceptions  had  been  given, 
or  offered  and  rejected,  the  defendant,  for  the  purpose  of  showing 
that  George  Weems,  one  of  the  plaintiffs,  had  been  finally  discharged 
under  the  insolvent  laws  of  the  State,  offered  to  read  in  evidence  a 
transcript  of  the  record  and  proceedings  in  his  case  before  the  com- 
missioners of  Insolvent  Debtors,  and  County  Court  of  Baltimore 
County ;  to  the  admissibility  of  which,  under  the  general  issue,  the 
plaintiffs  objected.  The  Court  sustained  the  objection,  and  excluded 
the  testimony.    The  defendant  excepted. 

4.  The  defendant  then  offered  to  prove  by  a  competent  witness, 
that  George  Weems,  one  of  the  plaintiffs,  advertised  for  a  meeting 
of  the  stockholders  in  the  steamboat  Surprize,  at  Leonard-Town, 
and  the  meeting  was  had  some  time  in  the  summer.  When  they  met, 
the  said  Weems  asked  for  payment  of  their  subscriptions  from  the 
present  defendant,  and  others  present;  the  stockholders  refused  to 
pay,  alleging  that  he  had  not  complied  with  his  part  of  the  con- 
tract, by  putting  the  steamboat  Surprize  in  a  proper  state  to  na\i- 
gate,  as  agreed,  and  the  present  defendant,  with  all  the  stockholders 
present,  then  agreed  they  would  not  pay  their  subscriptions.  To  the 
admissibility  of  this  testimony  the  plaintiff's  objected,  upon  the 
ground  that  a  subsequent  agreement  by  parol,  could  not  be  admitted 
to  contradict  or  vary  a  written  contract.  The  objectiou  was  sus- 
tained by  the  Court,  and  the  evidence  withheld  from  the  jury-    ^^^ 
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defendant  excepted,  and  the  verdict  and  judgment  being  for  the 
plaintiff's,  be  brought  the  present  appeal. 

The  cauwse  was  argued  before  Buchanan,  C.  J.,  Archee  and 
Dorset,  JJ. 

^  ^  Magruderj  Scott,  and  Stonestreet,  for  the  appellant,  *  referred 

^^^  to  2  Saund.  PL  and  Ev.  136 ;  2  lb.  245 ;  Cuff  vs.  Penn,  1 
Maul,  and  Selw.  21 ;  3  Stark.  Ev.  1007 ;  Batturs  vs.  Sellers,  Q  H.  d; 
J.  249 ;  Wyman  and  Gray,  7  lb.  409 ;  Stewart  vs.  The  State,  2  H.  <£: 
G.  114. 

C.  Dorsey,  for  the  appellee,  referred  to  Roberts  on  Frauds,  124 ; 
New.  Con.  171. 

Dorset,  J,  delivered  the  opinion  of  the  Court.  The  County 
Court  were  right  in  refusing  the  defendant's  prayer,  in  his  first  bill 
of  exceptions,  it  being  a  general  prayer,  the  granting  of  which,  since 
the  Act  of  1826,  would  be  error.  To  this  refusal  no  exception  was 
taken.  But  the  Court,  however,  did  not  stop  here;  they  instructed 
the  jury,  "that  the  contract  or  subscription  list,  bore  on  its  face  evi- 
dence that  Gustavus  and  George  Weems,  the  plaintiffs,  were  the 
proprietors  and  owners  of  the  steamboat  Surprize,  at  the  time  when 
the  said  list  or  contract  was  signed,  and  that  the  said  list  proved  the 
averment  of  ownership  in  the  declaration,  and  that  the  plaintiffs 
were  entitled  to  recover ;  to  no  part  of  which  instruction  can  we  sub- 
scribe our  assent.  Instead  of  this  subscription  list  per  se,  importing 
that  at  its  date  the  plaintiffs  were  the  owners  of  the  steamboat 
Surprize,  as  far  as  any  inl'erence  on  that  subject  can  be  drawn,  from 
its  entire  context  we  should  infer,  that  the  Surprize  was  owned  by 
somo  other  person,  and  that  the  object  of  the  subscription  was  to- 
raise  the  sum  of  J28,000,  with  which  the  appellees  were  to  purchase 
and  equip  the  steamboat,  for  the  purposes  set  forth  in  the  contract. 
If  the  boat  were  already  the  property  of  the  appellees,  what  motive 
could  prompt  the  subscribers  to  require  the  appellees  *  to  bind 
^^^  themselves  'Ho  appropriate  the  money  subscribed  in  no  other 
manner  but  for  the  payment  and  use  of  said  boat."  The  appellees 
being  the  owners,  it  was  perfectly  immaterial  to  the  subscribers, 
what  appropriation  might  be  made  of  so  much  of  the  fund  raised  by 
subscription,  as  covered  the  price  of  the  boat ;  and  it  were  absurd  in 
the  appellees,  the  owners  of  the  boat,  who  received  the  money  in  pay- 
ment for  her,  to  stipulate  that  they  would  appropriate  the  money  in 
no  other  manner  but  for  the  payment  of  the  boat ;  besides,  if  George 
Weems  &  Co.  had  been  the  owners  of  the  Surprize,  can  a  reason  be 
assigned,  why  the  price  to  have  been  paid  lor  her  was  not  inserted  in 
the  contract?  Was  it  a  matter  to  have  been  left  to  the  uncontrolled 
discretion  of  the  sellera,  in  which  the  subscribers,  the  purchasers, 
had  no  interest,  and  of  which  they  desired  no  information?  The 
nature  of  the  transaction  repudiates  such  ideas.    But  conceding  that 
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the  County  Court  were  correct  iu  inferring  from  the  subscription  list, 
that  George  Weems  &  Co.  were  the  proprietors  of  the  steamboat,  we 
cannot  assent  to  that  part  of  their  instruction,  which  declares  that 
they  are  entitled  to  recover.  The  signing  of  the  contract  was  an  im- 
perfect act,  of  no  legal  obligation  until  the  280  shares  should  be 
taken.  Until  then,  George  Weems  &  Co.  had  they  subscribed  the 
agreement,  as  from  its  tenor,  it  was  manifestly  designed  they  should 
do,  could  not  have  been  compelled  to  perform  any  of  the  stipulations 
on  their  part  assumed  :  nor  could  they  have  exacted  performance  of 
any  of  the  subscribers,  because  the  implied  condition  (the  subscrip- 
tion of  the  280  shares,)  on  which  their  liability  was  to  become  abso- 
lute, had  not  occurred. 

To  test  the  accuracy  of  the  County  Court's  opinion,  in  the  second 
bill  of  exceptions,  let  it  be  admitted,  that  their  instruction,  as  given 
in  the  first  bill  of  exceptions,  stands  fi^ee  from  all  objection,  and  that 
according  to  the  proof  then  offered,  the  plaintiffs  below  .were  entitled 
to  recover;  does  not  the  copy  of  the  conveyance  offered  in  evidence 
in  the  second  exception,  divest  them  of  the  basis  of  their  action  ? 
•  Upon  the  assumption  of  the  Court's  correctness  in  the  pre-  ^^  ^ 
ceding  exception,  what  is  the  consideration  on  which  depends,  ^^* 
the  right  to  coerce  the  subscribers  to  a  performance  of  their  engage- 
ments f  It  is,  that  on  payment  of  their  money,  they  thereby  acquire 
as  an  equivalent,  an  interest  or  property  in  the  steamboat  Surprize. 
If  then  it  be  shewn,  that  the  payment  of  the  subscription  will  not 
invest  the  subscribers,  with  the  stipulated  property  in  the  steamboat, 
tlie  consideration  for  their  promise  has  failed,  and  payment  cannot 
13«  enforced  iti  a  Court  of  justice.  The  testimony  offered,  we  think, 
fully  establishes  such  failure  of  consideration ;  and  the  County  Court 
therefore  erred  in  its  rejection. 

The  withholding  from  the  jury  the  evidence  set  forth  iii  the  third 
bill  of  exceptions,  gives  to  the  appellant  no  ground  for  complaint ;  it 
^^<as  offered  for  a  particular  purpose,  and  if  inadmissible  therefor,  it 
'^as  properly  rejected,  although  it  might  be  admissible  for  other  pur- 
I>o8es.  The  object  of  the  testimony  was  stated  to  be,  "  for  the  pur- 
t>ose  of  proving  that  he  (George  Weems)  had  been  finally  discharged 
tinder  the  insolvent  laws  of  the  State."  This  fact  being  immaterial 
t^o  the  issue  in  the  cause,  the  proof  for  its  establishment  could  not  be 
otherwise,  than  incompetent.  Had  it  been  offered  not  only  for  the 
purpose  stated,  but  to  prove,  that  all  the  property,  rights  and  credits 
of  George  Weems,  had  passed  out  of  him,  and  vested  in  his  trustee, 
it  might  perhaps  have  presented  a  different  question  for  considera- 
tion. 

The  decision  of  the  County  Court  in  the  fourth  bill  of  exceptions, 
teeets  our  approbation.  The  admissibility  of  the  testimony  adduced, 
t>eing  objected  to,  whether  it  be  inadmissible  or  not,  for  the  reason 
^signed,  is  wholly  immaterial.  If  it  be  inadmissible  on  any  ground, 
^^'  should  be  rejected;  and  when  the  subject  comes  in  revi^^^  betoxe 
18  3  G.  &  J. 
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this  Court,  under  the  Act  of  1825,  we  regard,  as  the  point  decided  by 
the  Court  below,  the  competency  or  incompetency  of  the  evidence, 
MMgp  iiot  the  suflSciency  or  insufficiency  •  of  the  reason  urged  for  its 
444  rejection.  Upon  the  issue  joined  on  the  pleadings  in  the 
cause,  the  testimony  in  this  exception  was  clearly  incompetent. 

We  concur  with  the  County  Court,  in  their  decisions  in  the  third 
and  fourth  bills  of  exceptions,  but  dissent  from  their  opinions  in  the 
first  and  second,  and  therefore  reverse  the  judgment. 

Judgment  reversed. 


State,  use  of  Wilson  et  ux.  vs.  Jameson. — ^December,  1831. 

In  an  action  by  S.  a  distributee  of  W.  against  L.  his  administrator,  upon  the 
administration  bond,  to  recover  a  distributive  share  of  Ws  estate,  it 
appeared,  that  W.  on  the  22nd  October,  1810,  conveyed  sundry  tracts  of 
land  and  negroes  to  F.  in  consideration  of  $1,000,  paid  by  F;  and  that 
F.  by  a  deed  dated  a  few  days  after,  and  reciting  the  previous  deed,  and 
declaring  that  it  was  in  trust,  conveyed  the  same  property  to  R.  in  trust 
for  W.  for  life,  then  in  trust  for  the  wife  of  W.  if  she  should  survive 
him,  for  life,  or  during  her  widowhood,  then  in  trust  for  E.,  A.,  M.,  S., 
and  T.  daughters  of  W.  as  to  one  moiety  of  the  land  for  life,  and  as  to 
the  other  moiety  for  B.  son  of  W.  and  upon  the  death  or  marriage  of 
the  daughters,  then  to  B.  in  fee.  The  negroes  were  also  distributed 
among  the  same  parties.  L.  the  administrator,  was  another  son.  The 
trust  estate  was  not  brought  into  hotch-pot.  Hdd^  that  these  deeds 
were  to  be  considered  as  one  instrument,  and  afford  ample  proof,  that 
S.  was  advanced  by  the  intestate  in  bis  life-time.  No  valuable  con- 
sideration moved  from  S.  and  as  respects  her,  the  deeds  were  voluntary 
and  gratuitous;  but  that  this  was  no  bar  at  law,  to  this  action,  (a) 

It  is  not  every  child  that  is  advanced,  the  law  excludes  from  distribution. 
It  is  only  such  as  are  advanced  by  a  portion,  equal  or  superior  to  a  share. 
To  make  a  full  defence  at  law,  under  the  Act  of  1798,  oh.  101,  sub-ch. 
11,  sec.  6,  the  defendant  must  show  to  the  jury,  the  value  of  the  plain- 
tiff ^s  advanced  portion,  and  that  it  was  equal  to  his  distributive  share. 

Appeal  from  Charles  County  Court.    The  present  was  an  action 
of  debt,  instituted  on  the  5th  August,  1825,  in  the  name  of  the  State 


(a)  Cited  in  Hoyden  vs.  Burch,  9  Gill,  82,  where  the  Court  said  that  WUsaii 
vs.  Jameson^  ^^  was  an  action  in  the  County  Court  by  the  distributees  upon 
the  bond  of  the  administrator,  in  which  it  was  attempted  to  set-off  an  ad- 
vancement by  the  intestate  in  his  life-time  by  a  gift  of  real  estate.  Although 
it  is  intimated  there  that  in  a  proper  form  of  pleading  it  might  be  used  in 
that  Court  as  a  bar  to  the  action,  yet  it  is  announced  decidedly  by  the  Court, 
that  the  proper  forum  for  relief  in  all  such  cases,  is  in  a  Court  of  Chancery, 
where  the  respective  rights  of  all  may  be  adjusted  agreeable  to  the  rules  of 
equity.^'    See  also  Young'^s  Estate^  8  Md.  Ch.  465. 

(&)  Cited  in  Ymng'^s  Estate,  8  Md.  Ch.  464.  Cf .  Graves  vs.  Spedden,  46  Md. 
588. 
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of  Maryland,  at  the  instance,  and  for  the  use  of  William  M.  B.  Wil- 
son, and  •  Sarah  Q.  his  wife,  against  the  appellee,  Lake  F.  ^^q 
Jameson,  on  his  bond,  as  administrator  of  Walter  Jameson,  ^^^ 
deceased,  to  recover  the  distributive  share,  of  the  said  Sarah  Q.  as 
one  of  the  children  and  representatives  of  the  said  Walter,  of  whom 
there  were  nine. 

1.  At  the  trial  it  was  admitted  that  the  plaintiff,  Sarah  Q.  and  the 
defendant,  are  each  representatives  of  the  deceased  Walter  Jameson. 
The  plaintiff  then  read  in  evidence,  the  inventory  of  said  decea^d's 
estate,  returned  by  the  defendant  to  the  Orphans'  Court,  on  the  14th 
December,  1814,  amounting  to  the  sum  of  93,524.89.    WhereuiK)n 
the  defendant  offered  in  evidence  to  the  jury,  a  deed  from  Walter 
Jameson,  the  deceased,  to  one  John  E.  Ford,  bearing  date  on  the 
22d  October,  1810,  and  recorded  on  the  31st  October,  of  the  same 
year;  by  which,  lor  and  in  consideration  of  the  sum  of  91,000,  to  him 
in  hand  paid  by  the  said  Ford,  the  said  Jameson  conve^'ed  to  the 
said  Ford,  his  heirs,  and  assigns,  sundry  tracts  of  land,  and  negro 
slaves.    And  also  read  to  the  jury,  the  following  deed  from  the  said 
Ford,  to  one  Raphael  Jameson,  bearing  date  31st  October,  1810,  viz : 
**  Whereas  Walter  Jameson,  by  deed  bearing  date  on  or  about  the 
22nd  day  of  this  month,  did  convey  and  transfer  unto  the  said  John 
E.  Ford,  all  the  real  and  personal  property  hereinafter  designated,  sls 
by  referring  thereto  will  more  fully  and  at  large  appear ;  In  trust 
that  the  said  John  E.  Ford  should  assure  and  convey  the  said  real 
and  personal  property  in  the  manner  hereinafter  expressed.    Now 
this  indenture  witnesseth,  that  the  said  John  E.  Ford,  in  compliance 
with  the  confidence  placed  in  him,  by  the  said  Walter  Jameson,  and 
for  the  consideration  of  the  sum  of  91,000,  to  him  in  hand  paid  by 
the  said  Raphael,  hath  granted,  bargained,  and  sold,  and  by  these 
presents,  he  the  said  John  E.  Ford  doth  grant,  bargain,  and  sell, 
unto  the  said  Raphael  Jameson,  his  heirs  and  assigns,  all  the  follow- 
ing tracts,  and  negroes,  (being  the  same  lands  and  negroes  contained 
in  the  before  mentioned  deed  from  Walter  Jameson  to  the  said  Ford.) 
To  have  and  to  hold  the  same  unto  him  the  said  *  Raphael,   mmm 
his  heirs  and  assigns,  upon  trust,  nevertheless,  and  for  the  fol-  *** 
lowing  uses  and  benefits ;  that  is  to  say,  upon  trust,  that  the  said 
Raphael  Jameson  and  his  heirs,  shall  permit,  and  suffer  the  said 
Walter  Jameson,  to  have  the  use,  profits  and  emblements,  of  all  the 
said  real  and  personal  estate,  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of,  or  for  any  manner  of  waste,  and  with- 
out liability  to,  or  for  any  debts  contracted,  or  to  be  contracted,  by 
the  said  Walter  Jameson,  after  the  day  and  year  aforesaid ,  and 
from  and  after  the  death  of  the  said  Walter  Jameson,  in  case  Teresa 
Janoieson,  wife  of  the  said  Walter  Jameson,  survives  him,  then  in 
trast,  that  the  said  Raphael  Jameson,  and  his  heirs,  shall  permit  and 
safTer  the  said  Teresa  Jameson  to  have  and  receive  the  profits,  &c. 
of  the  said  real  and  personal  estate,  (except  such  issue,  as  may  be 
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born  of  the  female  slaves,)  for  and  during  the  teriU  ^^j  ^     m  d^^\ 
or  widowhood,  in  bar  of  her  dower,  or  thirds  in  tb^    aft^^  **    tb®  ^  i  ^ 

estate  of  the  said  Walter  Jameson.    And  from  ao^       ^  to  ^^  ^^,^.11  ^ 

or  marriage  of  the  said  Teresa  Jameson,  in  t^***^  *  j^is  ^^^^|0©8^^^ 
estate  aforesaid,  that  the  said  Eaphael  Jameson  ^^  -^f^ti^  ,-%  -^9^^^  \ 

permit  Elizabeth  Jameson,  Alice  Jameson,  M»^  ^j^e  ^^^^oBt^  ^^^^  ■ 

Teresa  Jameson,  and  Sarah  Jameson,  (daughters  oi  pd  ^**^T^toft>^ 
Jameson,)  or  such  of  them  as  shall  lead  a  virtuous*  \^n^  ^^resi^^ ' 
severally  to   have,  and  receive  one  moiety  of  tb^  ^^^-a   trb*^^ 

described  as  the  land  on  which  the  said  Walter  Jana^^   fo^^^^*  raeso^  ' 
and  also  one  moiety  of  the  lands  called  McCatees,  ^    ^£ti^      %xy  b^^® 
said  moiety  shall  include  the  dwelling  house  of  ^^'^tr j^lt^*"*     i^  »^^^' 
and  to  permit  Benjamin  Jameson,  son  of  the  said    \^3^d&  \^^  A0^^i^' 
and  receive  the  use,  &c.  of  the  other  moieties  of  th^       ^   b^*'^     -^  i^e^^'^ 
said ;  and  from  and  after  the  marriage  or  death  o(  *       ^rx^      ^   eS<^^^' 
ters,  then  in  trust,  that  the  said  Raphael  Jai^®^^]^^ds  ^^^  to^^^^^i 
shall  convey  by  a  good  and  sufficient  deed,  all  tb»      fli3»^^^^  tt^P^^^ 
said,  to  the  said  Benjamin  Jameson,  his  heirs  ^^^  i-Y^^  s^-^"^    ^  t/o  ^^ 
And  as  to  the  •  personal  estate,  in  trust  t^^^    \\  ^®^^^*^i»  ^^^^%l 
***  Jameson,  his  executors  or  administrators?  ^^^e^  eo^^  5V^^^^  ]/  - 
said  Benjamin  Jameson  a  certain  negro  boy  \c.  ^^    na^^  ^^««    eQ^    L 
negro  boy ;  and  to  a  thii*d  son,  a  third  negro  \>o5^ '       Vo^T^^^^  "^^fe 
the  rest,  and  residue  of  the  said  negroe^^  ^'\t.1K  ^^  '\d^^^'*  ^  A^^  ^tVve 
between  the  said  daughters,  Elizabeth,  -^lici€\   Ni-^^^T'^^^  ^^c!^*^^    tfl^' 
Jameson."    It  was  admitted  that  the  pla,ixv!^2*.^    "^  iv^^  ^  xA.^  ^-^^i 
(who  is  the  above  named  Sarah,)  did   Ooti    K   -  ^*/£     l-iT^^      \vri^^^^^^^/ 
property  received  by  them,  in  virtue  of  tKc^  ^^^V  \rm  ^^^^a  V>  ^^^xt^t 
son.    The  defendants  then  prayed  th^i     o      ^^      ^^^"^^"^      \ftA^^^   t\ife 
that  under  the  evidence,  the  plaintiffs  We^^T^^^^*^     ^       ^^^^^^^ 
which  instruction  the  Court  gave.    Th^    ^^    ^^^'^^^^^  ^^  \ft,^^ 

verdict  and  judgment  being  for  the  de^f^^^^^tJ^-^^  .  i^P^^^ei? 

Court.  *^^tit,   -^    ^^^!JtU^4?Aei)^ 

When  the  cause  came  on  to  be  argvi^^^    •  C^   ^^    ^  ^ \.  to 

was  agreed  so  to  amend  the  record,  ^c  ^^    *^  the    >^y^^^^?  i«»^i®^  « l\ve 
the  opinion  below,  upon  the  point,  '^H^f.^^   the  ^  ^^  }\  e^^^Jl  ia^ 

in  the  bill  of  exceptions,  constitute  aix        ^^r  th^  ^^^^i>^^  tb«*^"^'* 
preclude  a  recovery  by  the  plaintiff^    ^^^^^t^ce  ^^f^  ^'^^^^ 


estate  of  Walter  Jameson,  the  father    x«^      ^  ^i8t>^^  *^  p^^ 

hotch-pot."  '       ^^^outij^"^  .jti*'^ 

The  cause  was  argued  before  Btjon^  a  -^  ^^  ^«  ^*'  U 

and  DOESEY,  JJ.  ^^^isr,  c.    ^^  ^'^  ^Kx^^^"^ 

Brawne}',  for  the  appellants,  ref^^.^^^  ^r^^fi/'     h^  p^^ 

•  2  i'.  Ww«.  436;  iStetrart  vs      o^^T        ^^    ^^^       -^  ^      ^e^^'  -  Jiiti' 
***       C.  Dorsey  and  Ston68trcet,  ty^'T  ^f   *?to<e,    ^^^^^\'&^^' 
a  child  in  the  life-time  of  the  fathei-     i        ^  appe»  *  ^-^  ^ 
vs.  ^eewiaw,  2  P.  Wm«.  445;  Poi^f^    *5    ^^i    a«^^w^-^       ^ 
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Eel.  Laio^  710.  The  second  deed  shows  the  object  of  the  first,  and 
the  Court  was  the  proper  tribanal  to  expound  it.  •  Stewart  vs.  The 
State^  2  H.  dt  G.  114.  The  consideration  of  the  deed  from  Jameson 
to  Ford  appears  to  have  passed  from  Ford,  and  was  voluntary,  and 
gratuitous  therefore,  so  far  as  concerns  the  children. 

A.  C,  Magrttdery  in  reply.  The  plaintiff's  having  made  a  case,  en- 
titling them  to  recover,  should  have  had  a  verdict,  unless  the  deeds 
take  that  right  from  them.  The  property  in  the  deeds  is  not  shown 
to  have  been  equal  to  plaintiff's  proportion  of  the  intestate's  estate, 
which  should  have  been  done,  to  justify  the  opinion  of  the  Court, 
even  if  the  deeds  do  constitute  an  advancement.  Our  Act  of  1798, 
<sh.  101,  sub-ch.  11,  sec.  6,  does  not  make  it  necessary  for  a  party  to 
bring  his  advancement  into  hotch-pot.  But  the  deeds  do  not  consti- 
tute an  advancement.  To  give  them  that  eflect,  it  must  appear 
affirmatively,  that  such  was  the  object  of  the  parent.  The  great 
question  in  these  cases  always  being  to  ascertain  the  intention  of  the 
parent.  4  Kent  Cam.  413.  Jameson's  deed  shows  a  consideration 
moving  from  Ford  to  him.  It  was  not  therefore  voluntary,  which  is 
essential  to  an  advancement.  Stewart  vs.  The  State^  2  H.  &  Q.  114. 
The  inference  from  the  deed  is,  that  an  advancement  was  not  de- 
signed, or  it  would  have  been  so  expressed. 

Eable,  J.  delivered  the  opinion  of  the  Court.  The  Court's  opinion, 
excepted  to  in  this  appeal,  manifestly  relates  to  a  state  of  pleadings, 
and  issue  joined  between  the  *  parties,  that  do  not  appear  in  mm^ 
the  record.  The  counsel  in  the  cause  admit  the  defect,  and  to  ^^  • 
save  the  exi>ense  and  delay  of  a  suggested  diminution',  have  agreed 
that  we  shall  review  the  opinion  below  as  expressed  in  the  bill  of  ex- 
ceptions upon  the  point,  whether  or  not  the  deeds  and  evidence  con- 
stitute an  advancement  in  law,  so  as  to  preclude  a  recovery  by  the 
plaintiffs  of  a  distributive  share  of  the  estate  of  Walter  Jameson, 
the  father,  without  bringing  the  same  into  hotcl^-pot.  It  is  under- 
stood too,  that  the  generality  of  the  prayer  submitted  by  the  defen- 
dants, is  not  to  be  noticed  by  us  in  revising  and  deciding  on  the 
opinion  of  the  County  Court.  The  case  is  an  action  instituted  on  the 
administration  bond  of  Luke  F.  Jameson,  administrator  of  Walter 
Jameson,  father  of  the  plaintiff,  by  Sarah  Q.  Wilson,  to  recover  a 
distributive  share  of  his  personal  estate,  in  nine  parts  to  be  divided, 
which  from  the  inventory  offered  in  evidence,  appears  in  amount  to 
be  $3,524.89.  The  defendant  read  in  evidence  the  deed  from  Walter 
Jameson  to  John  E.  Ford,  dated  the22d  October,  1810,  and  the  deed 
from  John  E.  Ford  to  Eaphael  Jameson,  bearing  date  the  31st  Octo- 
ber, 1810;  and  the  plaintiffs  having  admitted  they  did  not  bring  into 
hotch-pot  the  property  received  by  them  under  the  deed  from  John 
E.  Ford  to  Raphael  Jameson,  the  Court  instructed  the  jury,  that 
nnder  the  evidence,  the  plaintiffs  were  not  entitled  to  recover. 
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These  being  all  the  facts  laid  before  the  Coart   ^^  ^^^^^^^   poC 
same  their  honors  thought  that  the  daughter  had  ^^^pd   ^   ^  tb© 
her  father  in  his  life-time,  and  that  she  and  her  hti®  oP^^^^  ^^ 
sustain  their  suit  without  bringing  the  advanced  P  ^^  ^^e 

reckoning  with  the  shares  of  her  brothers  and  sist^'^' ^j^a   ^^   ^9  i^ 

Upon  the  question  of  advancement,  we  entirely  cO^^^^f^  tb^^' 
County  Court.  The  deeds  offered  in  evidence  ar^  y^  a^*^*  i-ate  ^^ 
trust  by  the  father  for  the  benefit  of  his  daughter  ^^^^xe  i'**'^^cyi^8 
and  afford  ample  proofs  that  she  was  advanced  by         jj^  coH^  jp 

his  life-time.    We  consider  them  as  one  instrument*    \a\\   of  ^^^ife* 
A/ifi  estates  in  •  trust  5  they  are  wholly  unlike  the  ^^    atio^ 

^^^  the  case  of  Stewart  vs.  The  StatCy  use  of  ^^^ ^oXxb^^^F^ ^^s 
That  appeared  to  be  an  absolute  transfer  for  a  valnat^l^V^     '^^^      ttx^^ 
of  the  property  mentioned  in  it;  and  on  a  case  ^t^^^^^^eA  *^.*.  pu^' 
viewed  as  a  special  verdict,  the  Court  very  properly  ^^^,  vf^^^  ^  tl^es® 
inferences,  to  give  a  character  to  the  deed  different^  ^^^cto  o^^  ^\  xX^eH^ 
ported  to  be  on  the  face  of  it.    But  there  is  no  need  ^^    ^v^"^^^  ^  a:t^^^ 
deeds,  or  to  have  recourse  to  extraneous  matted  ^'^rn.  *>^^  ^^  W  '^^' 
true  intention.    No  valuable  consideration  inoveB  ^^^^  ci^^^^of  ^^^^ 
Sarah,  and  so  far  as  respects  her,  the  conveyauc©^  ^      trec^'Tl^\otv^  ^^ 
untary  and  gratuitous.    No  account  is  giveu  \u    ^^e   «^^*^^  r  d^^^ 
wife  of  Walter  Jameson,  but  it  would  seem    t'rotl^      c^  ^^   ^^c^'^  ^^ 
the  plaintiffs,  that  her  title  to  the  negroes  Ua^  ^^  a.  ^^^^^  ^9^^^' 
or  marriage.    If  she  had  at  the  trial  beea  livii^      "^ i^  V^'^^^x^X^  ^^  ^h 
should  nevertheless  have  been  of  opinion,    ^v^   ^   t,t>    e*^^^    •     »  "^^^aa 
had  been  advanced  by  the  settlement,  or    r>^^^  ^    ^ ^^^  ^\  ^^^^\,^ 
the  deeds.    Her  interest  in  the  negroes*    Vu    ^^     0^^^^^'     •aS^'.^     t' 
interest,  and  susceptible  of  valuation ;  au^    i*,.^^^^    -^^x^'^^^^xl 
and  Freeman^  -     -     --  -^^-^ 

reversion 

and  that  a  portion  secured  to  a  child,  thou^vj^^^*  ^V^'  ^^  \n  ^^®  *'"to 
according  to  its  value.  In  the  remainii^^  i^  •^^'•^^^^t  t><^^^ r V 
opinion,  upon  reflection,  we  cannot  con^        t>i*aw^^  *^\a^®'      iag 

there  is  no  legal  obligation  on  the  plaiutiiff  ^^'        ^^^L/^ ^^^  \ty  ^  ^LeJ 
bring  their  advancement  into  hotch-pot;    ^*  ^^at  '^         i^^\\\^^^ t tl^^ 
the  administrator  may  not  have  givea   tl^*        "^^    th  ^^^^  0  ^nce^  ^^^  goe* 
it  into  reckoning,  and  on  a  trial  at  law^^    ,^^  **^   stu  o^^    ^^i^^mei  ^^^f  ^  ^ 
could  do  so.    On  the  other  hand,  the  <i^£-^^  ^o  nof>  ^^^  ^^^iit#  I\a^^ 
plaintiff's  wife  was  advanced  by  her  lat;U«^*^^^-^t'B     ^ i^^^P   \ft^  ^^r^'^^ 
to  establish  that  fact,  and  is  not  of  itself^    ^  ^^  ^vs  ^^       ^^.  W  *  \k^' 
a  verdict.    It  is  not  every  child  that    i^        -^^^cieix  ^  ^   0^^^^fon ^^^ 
.    from  the  distribution.    It  is  only  such  n^  7^"^^^^^^*         ^^ti<^  .  ouJ^^r 
equal,  or  superior,  to  a  share,      •j^^  ^r^  aclvar:^^^  ^  {/^^^%ri^ 
'**®  feet  defence,  it  appears  to  us  to    i^      ^*^a.ke  t  ^^^  ^/^  t*    r  ^^f 
defendant  to  have  gone  a  step  further,   str^i^^    beenu  ^^^^o»' ^ 

value  of  the  portion ;  and  to  have  sf^ti^fi  «,^  ^howe^^^^^     ^ 
the  Act  of  1798,  ch.  101,  sub-ch.  11,  seo     ^        ^^^  J"^^3^^ 

*  ^»   tilia,t  it 


V 


V 
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rior  to  a  child's  share  in  the  intestate's  estate.  This  would  have  ex- 
cluded the  plaintiffs  from  participating  in  the  father's  personal  prop- 
erty, and  nothing  short  of  this,  it  seems  to  us,  could  have  defeated 
their  action.  Our  judgment  on  this  subject  is  formed  on  the  case 
before  us,  and  is  to  be  understood  to  apply  only  to  a  trial  in  an  action 
at  law.  In  what  way  we  should  have  viewed  the  same  point  had 
this  been  a  proceeding  in  a  Court  of  equity  for  a  distributive  share, 
we  are  at  present  not  prepared  to  say.  It  might  have  required  a 
strict  examination  of  the  British  authorities,  nnd  a  close  comparison 
of  our  Act  of  Assembly,  with  the  Statute  of  Distributions,  the  Sta- 
tute of  22  and  23  of  Chas.  2,  ch.  10,  which  in  this  case  we  have  not 
made. 

We  however  decidedly  think,  that  where  more  than  one  child  has 
been  advanced,  the  remedy  at  law  by  a  suit  on  the  administration 
bond,  is  by  no  means  an  adequate  one.  The  settlement  on  the  plain- 
tiff in  the  action  can  alone  be  inquired  into,  and  if  taken  into  the 
distribution,  he  might  be  seriously  prejudiced,  having  to  divide  with 
another,  the  amount  of  whose  advancement  ought  to  exclude  him 
from  sharing  in  the  surplus.  In  such  cases  more  perfect  relief  might 
be  had  in  a  Court  of  Chancery,  where  all  the  parties  in  interest  may 
be  brought  before  the  Court,  and  their  respective  rights  adjusted, 
agreeably  to  the  rules  of  equity,  among  the  most  just  of  which  is 
equality.  Judgment  reversed,  and  procedendo  awarded. 
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PANY. — December,  1831. 

^here  a  variety  of  facts  have  been  proved,  a  prayer  making  a  partial  enume- 
ration of  them,  and  thereupon  asking  an  instruction  to  a  jury,  will  not 
be  granted,  if  not  sustaijied  by  a  consideration  of  all  the  facts  proved, 
which  belong  to  the  question,  whether  enumerated  or  not.  (a) 

An  insured  is  not  compelled  in  any  case  to  abandon.  He  has  an  election 
which  rests  in  his  discretion;  but  no  right  to  claim  for  a  technical  or  con- 
structive total  loss  vests,  until  such  election  is  made. 

An  election  to  abandon  for  a  total  loss  cannot  be  made,  until  receipt  of  advice 
of  the  loss. 

Intelligence  of  the  loss  of  a  ship  derived  from  a  newspai)er,  is  sufficient 
advice  to  authorize  an  insured  to  abandon  upon. 

The  information  which  is  sufficient  to  authorize  the  assured,  to  give  notice 
to  the  underwriter,  that  he  abandons,  must  be  of  such  facts  and  circum- 
stances as  would  sustain  the  abandonment,  if  existing  in  point  of  fact, 
at  the  time  the  notice  was  given. 

id)  Approved  in  Adams  vs.  Capron^  21  Md.  205;  Winner  vs.  Penniman^  85 
Md.  168;  Haines  vs.  Pearce^  41  Md.  234.  As  to  prayers  upon  seggregated 
facts,  see  Whiteford  vs.  Burckmeyer,  1  Gill,  127;  RigginYs.  Ins.  Co.  7  H.  &  J. 
208. 
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The  mere  stranding  of  a  vessel,  does  not  of  itself,  form  a    \,^rt^^ 

of  abandonment.    The  right  to  abandon  on  such  an  o<?  ^  itet'  ' 

on  the  attending  circumstances.  XJ<i^''^*f    ©W^P 

So  where  the  assured  addressed  the  following  note  to  tb®      tt^^^  •    ci<.  ^"^  *    *• 
observe  by  the  Boston  newspaper  of  the  29th  Janua^^^  ^f  ^^^'ary -^^^t 
insured  in  your  office,  was  driven  ashore  in  a  heavy  ^^  ^f  J»^      -0,01^^^ 
6th  of  December,  and  by  a  Charleston  paper  of  the  ^^,      ^^ioT^  ^^  iP^^^^a 
on  the  18th  she  was  not  got  off.    In  so  dangerous  a  ^***^^re  *^  ^  -^oO-"  »^** 
roads,  it  is  to  be  feared  a  total  loss  has  ensued,  I  ther©    ^ot^  *^       %xt^^^^' 
of  precaution  both  for  your  interest  and  my  own,  ^^^^  to  *^^.^x©^®^* 
claim  a  total  loss."    Held,  that  this  letter  did  not  ^^^^eT^  *^  o^^^' 
writer,  a  sufficient  reason  for  the  oflfer  to  abandon.        ^y^of^^^  .     VxbS^^^ 
6i<       '  "  "  '^ 

To  jut 

lant  actually,  or  probably,  did  sustain  an  injury  theret>y'   ^  o^  ^® 
no  prejudice,  no  matter  how  erroneous,  it  forms  no  g^o*^  v>et*^^^ 

(&)  .  .       erdio^'  ^^     ?«»■ 

The  testimony  of  jurors  cannot  be  heard  to  impeach  th®^^  ^  isti^^^' 
the  conduct  objected  to  in  the  jury  be  misbehavior  ^^  *** 
Archer,  J.  .    ^   of 


Appeal  from  Baltimore  County  Court.     TUte  ^    a  ^S'  *^^     0>^' 
covenant,  brought  upon  a  policy  of  insurance  Qffe^*^vae'^''^^^r^  x^^^ 
lant,  Bosley  with  the  appellees,  The  Cheaap^«^^    xyO^  '^      i  cf^^ 
pany.    The  original  writ  was  sued  out  apotx  tK      \^^   ^^^  *^t  ;p^^^^' 
The  plaintiflFs'  declaration  contained  three    eoi^  a-a*        VSS*'^'  ^^^  \X^^^^ 
alleged  •  that  on  the  12th  day  of  I>ec^^^>e^^,!:^e^^^^^^ 
*<*  *    more,  &c.  by  a  certain  policy  of  inatir^^^-      \S^^^cjQ^^'    /^ 
made  and  sealed  with  the  seal  of  the  Oh^^^^^^^^     \v!^  ^^  3^^^ 
pany  aforesaid,  which  the  said  Bosley  her^    K^^^^<^  r^^  •*  ^titoV®  ^, 
the  Chesapeake  Insurance  Company  di^     ^  '^^iu^      »^^  ^^   t\^^^n- 
Bosley,  lost  or  not  lost,  at  and  from  a   poirfc     ^^^^z^^  \^^     B^^^^^  ^- 


four  hours  in  safety.  And  it  was  by  ^^  '^^^^^Tj^^A^^o^^^^v 
agreed,  that  it  should  and  might  be  la\^rri>x^^^  Pof-^^^l/^^d*^^®.  Ijet 
voyage,  to  proceed  and  sail  to,  touch  an<i  »*.  ^^  ^be  ^Z^  V^A^^rltJC® 


voyage,  to  proceed  and  sail  to,  touch  an<i  ^«/    ^  ^be  ^^  V  'A^    ritjc^^' 
if  thereunto  obliged  by  stress  of  weath^^    ^^^  at  ar^^'^^^^^  '^^^^^^^ 
dent,  without  prejudice  to  the  said  iu^uV^^  ^tlx^ir    ^^     ^^^^  8<^*  \j#^ 
tackle  and  appurtenances,  for  so  much  ^^^   ^^<ie;   trb^^     ^O^^^^ 
by  agreement  between  the  assured  and    ^.^^^^^^^'^^©^^  ^^^ X\i^!^^ 


was  valued  at  the  sum  insured.    The   r^-a.^-TJ^*^^*^  ii^  j4^    X .A^ 

(6)  Approved  in  JSTeencr  vs.  Harrod,  2  Md .  •^^  ^     ^~"~'~ ^^^^ '     V' 

GZenn  vb.  Hogers,  8  Md.  822.  ■»    '^^'^uyUngs   '^^        jf^ 

(c)  Approved  in  Ford  vs.  Stofe,  12  Md.  540  ;  '^         ' 


vs. 
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they,  the  assurers,  took  apon   themselves,  and  were  contented  to 
bear  in  the  said  voyage,  were  of  the  seas,  men  of  war,  fire,  &c.  and 
all  other  such  perils,  losses  and  misfortunes  as  had  or  should  come 
to  the  hurt,  detriment  or  damage  of  the  said  vessel,  or  any  part 
thereof,  for  which  assurances  are  legally  accountable;  and  in  case  of 
any  loss  or  damage,  it  should  be  lawful  for  the  assured,  their  factors, 
servants  and  assigns,  to  sue,  labor  and  travel  for,  in  and  about  the  de- 
fence, safeguard  and  recovering  of  the  said  vessel,  or  any  part  thereof, 
without  prejudice  to  the  said   asvsurance :  to  the  charges  whereof 
they,  the  assurers,  should  contribute,  according  to  the  amount  of  the 
sum  thereby  a^ured.    And  so  they,  the  assurers,  were  content,  and 
did  thereby  bind  the  Chesapeake  Insurance  Company  to  the  assured, 
their  executors,  i^dministrators  and  assigns,  for  the  true  i)erformance 
of  the  *  premises,  confessing  themselves  paid  the  considera- 
tion for  the  assurance  by  the  assured,  at  and  after  tj;ie  rate 
of  two  and  a  half  per  cent.;  to  return  one  per  cent,  if  from  one  port : 
in  case  of  loss,  the  same  was  to  be  paid  in  ninety  days  after  proof 
and  adjustment  thereof;  the  amount  of  the  note  for  premium,  if 
unpaid,  being  first  deducted,  provided  such  loss  should  amount  to 
five  per  cent.,  under  which  no  loss  or  damage  was  to  be  paid  on  ship, 
unless  general,  &c.    And  the  said  James  in  fact  says,  that  the  said 
ship  or  vessel  then  and  there  being  the  property  of  the  said  James, 
and  so  ever  after  continuing  to  be,  until  and  up  to,  and  at  the  time 
of  the  loss  hereinafter  mentioned,  and  said  James  being  then  and 
continually  as  aforesaid  interested  in  said  ship,  to  the  value  of  all 
sums  insured  thereon,  was  heretofore,  to  wit,  on  the  3d  day  of  Decem- 
ber, 1822,  at  a  port  in  Europe,  to  wit,  at  the  port  of  Eotterdam,  to 
wit,  at,  &c.  and  then  and  there  being  the  property  aforesaid  of  the 
«aid  James  Bosley,  and  being  so  the  property  of  the  said  Bosley  at 
the  time  of  making  said  insurance,  and  said  policy  of  insurance  did, 
to  wit,  on  the  said  3rd  day  of  December,  1822,  depart  and  set  sail 
from  a  port  in  Europe  as  aforesaid,  to  wit,  from  the  port  of  Rotter- 
dam, on  her  said  voyage  in  said  policy  mentioned,  for  and  towards 
Baltimoi'e  aforesaid;  and  that  afterwards,  and  whilst  the  said  vessel 
was  pro<*^eding  on  said  voyage,  to  wit,  on  the  4th  day  of  February, 
1823,  to  wit,  in  Helvoet  roads,  to  wit,  at,  &c.  and  before  the  comple- 
tion of  the  voyage  aforesaid,  the  said  vessel  was  by  the  force  and 
violence  of  the  winds  and  waves,  and  by  the  ])erils  and  dangers  of 
•the  seas,  forced  and  driven  and  cast  upon  and  against  certain  shoals 
and  banks,  and  thereby,  and  by  drift  of  ice,  then  and  there,  became 
strained,  disjointed,  broke  and  damaged,  insomuch  that  the  said 
vessel  thereby  then  and  there  was  wholly  lost  to  the  said  James, 
and  a  large  sum  of  money,  to  wit,  the  sum  of  92,000,  was  then  and 
there  expended   by  the  said  James,  in  and  about  the  safeguard, 
recovery,  defence  and  preservation,  and  toward  the  reparation  of 
said  vessel ;  which  said  sums  of  money  •  so  paid,  laid  out  and   ^  _  ^^ 
expended,  and  the  said  sum  of  $15,000,  the  defendants  became  **•' 
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and  were  liable  to  pay  the  said  James  accorfing  t^  .ni-''^^    uro^^' 
effect  of  the  said  policy  of  iuaiirance  ;  ot  all  whicli  P^'^     pC  F^**  i 

CLesapeakc  liiaurance  Compauy,  to  wit,  on  the  ith  **''■  ^.O^ 

1823,  Ua4  notice,  to  wit,  at,  &c.  v^ii"*'**'  i  \fa»' 

2cl  Count.     Alter  referring  to  tbe  same  polic.v,  it   *^j.  *'^^^*^rt  »^ 
the  said  James  does  in  fact  say,  that  the  said  *'''*.'*».-  jit  **  ^^W- 
trO  wit,  on  the  3d  day  of  December,  ISL'2,  in  good  **     ^rfur*!^"*       gi***^ 
Europe,  to  wit,  at  tbe  port  of  Rotterdam,  and  that  alt*    ^^\tX,  * ''     ^jt, 
on  the  said  3d  day  of  December,  in  the  year  last  afo^"      jjjiirf'     -mor© 
ship  departed  and  set  sail  from  tbe  port  in  Kiirojie  »*"     a    pa'^'  ^i^^l 
from  tbe  port  of  Uotterdam  aforesaid,  for  and  to***   ,  ,    jint*     for* 
aforesaid,  oil  her  voyage  in  said  declaration  mentio"^    iio^.       ti*>B 
whiUt  the  said  ship  was  proceeding  on  her  said  voyi*S   '  j.^es'''"  ».-oe* 
the  completion  thereof,  and  her  arrival  at  ber  port  •^*      ^^    &       a"^ 
aforesaid,  to  wit,  on  the  4tb  ol'  February,  181^3,  to  ^^  tv*****^       *it, 
roads,  &v.  by  the  perils  and  dangers  of  the  seas,  w*^  "  ^\i&yt  ^  s»i'* 
wholly  lost  to  the  said  James,  and  that  large  sum*  "^   ".vtAeA    '^^^t**' 
to  the  amount  of  $2,000,   were  then  and   there   ®*^*"-»ii<^   ^**a  ^^^ 
.lames,  in  and  aliont  tbe  safeguard,  defence,  rec*)'^'^^^^   oo®^''  *  to  Po- 
tion and  reparation  of  said  ship,  which  said  m«u  o"^  "  ^^   1'*     t»o\\*^^  '^^- 
said  sum  of  #16,000,  the  defendants  became  a«i  '^'^  Q-i  e.»^*     tii»«  "' 
to  the  said  James,  according  to  tbe  tenor  an(\  p.ffe*-''^     -^A  ^^^  oe  **  ^^ 
insurance;  and  tbe  said  James  in  fact    sj^Ya     ta**'^  "ftS  ^^^^sV'P  "'*'' 
loaking  the  said  policy  of  insurance,  and    co^    ■rt*^*'\-»»**       tXi®"^^*** 
and  at  tbe  time  of  the  loss  aforesaid  of  aui<\  Ji*^         *   iwe*""^    V^*"'*^ 
his  property,  and  that  he  was  interested  thei-e.i     ^^^^V**^  ''^     ^    &="  ^* 
of  all  the  sums  insured  thereon  as  af'Te^j^;,'*  '^'^   ^»^    ^-  *  '' 
tbe  Chesapeake   Insurance  Company,    to     -\v"V***      i"  •     t\»®  **  no 

notice.  '*''    «''  -is  ^*  xo  «*^'^^. 

3d  Count.     Alleged  as  a  breach  of    tU**  b^*    "V******'^"    \li- 

policy— that  before  the  completion  of  h'  ^'^v«»'  <^-  t  **'\uo«-^< 
,^^  the  4th  of  February,  1823.  to  wit  "  "^'^^^l  */^^'***A\)S*^%k 
■*54  .&c.  at,  &c.  before  thearnv«I=.t  u^/^^  H e I  ^  ^^,  ^«J S* ^^J.t 
more  afore.iaid,  by  the  iwrils  and  dangei-j^  Port  cr^i«^i*»  Qcbt^*\ii'i 
and  tempestuous  weather,  and  the  viol^,-   ^*   the  h*  ^''^^^''^'a J"*'*tfi6'* 

was  bulged,  broken,  and  damaged, ami  <l^^^  *•'"   tb^i*'   p»**''i eo ''"(»"'* 
said  vessel  then  and  there  became  wl»oH     '^*^»"oyeci^  .^^^  -*       na^^'^**''' 
a  large  sum  of  money,  to  wit,  tbe  sum  ,^:,    ^*^Ht  to  f.  ^^  **  t'-^^^aa'*'  fjeii*' 
expended  by  the  said  Jamep,  in  and     ;vV»*~''*"^"'.    '*'  *J***  *^  ^^*  le'"'' 
and  recov*^ry,  and  preservation   and     r-ti...*^***'    t\\\.'        !,#'     O  1^^\J^^, 
which  said  sum  of  money,  and  the  sai,^'^**^*">vti,»n      *^ 'lyV%,^ Z,^^ 
anta,  according  to  the  tenor  and  etl'et^t.  «»*^**"^   '»*'  *  *'rf^^    *  .  J*' 
werelinble  topaysaid  James;allol- -wr^j^  .^^^  ^s"*!-     ^^*^'*      tb".* 
Insurance  Company  aforesaid  bad   noti-^^       Pvemi**       ^^      jliiit' 
tbe  Chesapeake  Insurance  Company,  .^l***'    t.o   wit>-^^       ^   j. 

To  this  declaration,  the  defendants^     y'^^^Kli,  S^^*^-^^ ^^ 
not  broken  Cbeir  covenant,  upon  whi-.i     .  ^'ow  plei*'*  ^       ^*^ 
"   ^**sue  was    J 


■*^^^ 
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1.  At  the  trial  of  this  cause,  a  variety  of  depositions,  documents^ 
aud  letters,  were  read,  which  the  reporters  do  not  deem  it  necessary, 
for  the  understanding  of  the  points  ultimately  decided  by  either 
Court,  to  introduce,  but  have  prepared  the  following  general  state- 
ment of  the  evidence  offered  to  the  jury. 

The  plaintiff,  to  support  the  issue  on  his  part,  proved  his  property 
in  the  ship,  the  policy  of  insurance  declared  upon,  and  that  he  had 
tendered  a  deed  of  cession  to  the  defendants,  for  his  interest  in  the 
ship  General  Smith,  which  they  refused  to  accept.  He  then  read 
to  the  jury  the  following  copy  of  a  letter  sent  to  the  defendants  : 

''Baltimore,  4th  February,  1823. — Gentlemen — I  observe  by  the 
Boston  newspaper  of  the  29th  January,  that  the  ship  General  Smith, 
injured  in  your  office  pr.  policy  No.  7661,  was  driven  ashore  in  a 
heavy  gale  of  wind  the  6th  of  December,  and  by  a  Charleston  paper 
of  the  26th  of  January,  that  on  the  13th  she  was  not  got  off.  In  so 
dangerous  a  situation  as  Helvoet  roads,  it  is  to  be  feared  that  a  total 
loss  *  has  ensued.  I  therefore,  as  a  measure  of  precaution  ^  .  . 
for  both  your  interest  and  my  own,  do  hereby  abandon  to  you,  ^^^ 
and  claim  a  total  loss.  Respectfully,  gentlemen,  your  obedient 
ser'vt.    (Signed,)  James  Bosley. 

^'To  the  President  and  Directors  of  the  Chesapeake  Insurance 
(/ompany." 

The  plaintiff  then  further  offered  proof,  that  the  ship  General 

Smith,  upon  the  voyage  mentioned  in  the  policy  of  insurance  declared 

upon,  set  sail  in  ballast  from  Rotterdam  for  Baltimore,  on  the  3d  of 

December,' 1822,  and  anchored  about  four  miles  below  Rotterdam,  on 

the  same  day;  that  on  the  5th  of  December,  being  at  anchor  at 

Helvoet  roads,  with  a  pilot  on  board,  a  violent  squall  from  the  S.  and 

W.  struck  the  ship  and  drove  her  aground;  that  on  the  6th,  a  violent 

gale  coming  on,  notwithstanding  the  exertions  of  the  master  and 

(^rew,  the  ship  was  driven  100  fathoms  upon  a  mud  bank  by  the 

force  of  the  wind ;  that  on  the  7th  the  gale  moderated ;  that  every 

exertion  was  ma<ie  to  get  the  ship  off,  without  avail ;  that  she  fell  on 

her  beam  ends ;  at  low  water  the  bank  was  dry,  and  the  people  from 

the  ship  could  walk  around  her,  when  she  was  from  200  to  300  yards 

from  the  edge  of  the  water;  that  ice  began  to  form  about  the  middle 

of  December,  and  made  around  the  ship  in  large  banks.    The  ship's 

ballast  was,  while  she  was  aground,  thrown  overboard ;  assistance 

was  procured  from  the  shore,  but  with  every  exertion,  the  ship  was 

not  got  off.     She  remained  aground  until  from  the  1st  to  the  4th  of 

February,  when  she  was  at  times  afloat  in  her  bed  on  the  mud  bank. 

On  the  5th  the  ship  floated,  but  as  the  ice  had  then  broken,  and 

there  was  much  danger  from  getting  among  it,  every  exertion  was 

made  to  keep  her  on  the  bank,  and  prevent  her  getting  into  the 

channel  way.    On  the  13th  of  February,  the  ship  was  finally  got  off, 

and  proceeded  to  Williamstadt,  and  afterwards  to  Dort,  where  she 

was  hove  out,  both  sides  caulked  at  a  heavy  expense,  and  on  the  13th 


ttie  »»" 
i..ecl  ""  ,  «b«» 
or  March  iigain  set  «ail  for  Baltimore,  wh«i-e  slie  arn  *''     -ain^ 

.  April,  in  a  leaky  couditioii.     •  There  wac  «^''P"^re(l,  ^*''^ttch 

,4aU  ,juj  fjjijp  ^j^jj  agrouud,  she  was  materially  i^J  ^  yevy  ^pj 
3Q(l  hogged;  that  the  place  on  which  she  grounded)  *  gxp*'*'^  ««  ^^ 
ex|H)sed,  the  weather  cold  and  severe,  the  crew  greiit'y  jelliS®  hiv'* 
frostbitten ;  that  the  master  was  n  man  of  skill  and  '  .j^,.  tb*  **  co^' 
his  profeHsiou,  faithful  and  attentive  to  his  duties.  ^,  wviS®**J  i^ed 
arrival  at  Baltimore,  she  was  libelled  by  the  seanicu  »»  ^^^  y  ^^ 
demued,  and  sold  und»r  a  decree  of  the  District  Coort  j.j,pa>^^ 
States.    The  ship  after  being  sold  under  the  decree,  ^''' .  «a» 

Baltimore,  at  considerable  ex|>en8e,  and  went  to  sea  ''^'^i.e  »'*^P  x.   off 

The  defendants  offered  evidence  that  the  place  where     .  ^^o  &*^      ^q 
aground,  was  a  soil  mad  bank,  and  that  she  could  ha^'^     lit*'®   **     loS 
the  bank  at  any  time  with  proper  exertion,  and  ^'^^'^-j*!  ^^^    -ff  ^>' 
damage,  and  at  no  great  expense ;  that  she  was  not  Ut>SS   pl&*** 
asbore,  and  that  she  is  still  a  good  ship.     Thereupo*!  *'Ji    sv^  *        ■■nso"' 
bis  counsel,  prayed  the  (Jourt  to  instruct  the  jurv  i*^  '^         iti  ^*'   \«a»  * 

First.     If  the  jury  flud  from  the  evidence  thivt  C*V'*'-'\a»**^"'  ■*    tto** 
the  commander  of  the  ship  in  question  on  the  vovv"*^^  *\o'»i   ^^    <*»**■' 
man  of  integrity,  and  competent  skill  iti    his    wO****^!^  *°^  *'**^tyet**^ 
after  the  ship  was  driven  on  shore  in  the  "lannpv  t**'*   ?oT  ^^*  ^  f  F^^' 
mony,  he  acted  according  to  the  best  of  bis  judo-     0**^  tU©  ^^^  \v\V  **'^ 
of  all  concerned;  and  if  the  jury  also  fiofl^  t\t        o**         ^^*     ho^'**' 
ruary,  1823.  the  time  of  the  plaintiff's  Hban,i^^^*'    C***  \'oei^*^^eV\*® 
continued  on  shore,  and  also  continued  on  sVior  ^*"*  <*^     *^°^a^o9^'  *?* 
month,  and  was  at  the  time  of  said  abautlc»n^^     *^**    **      i^  "^   \k^^^  A 
before  and  after,  in  imminent  danger  of  beii,^^***^'   V^^o^^^^inft^     * 

tbentheplaintifiisentitledtoi-ecoverfora,  tot-T*'*'^**f  V®^*Xe^  **5 
theshipwasalterwardssaved,andnotwitlig4(.,'**'  ^^"^'^  ^-^i  \-pi*^  » 
that  said  Robinson  might  have  erred  in  ^  *"^^***^^^^^®*^  Uttt^^'^VB 
within hispower; better Htted to thesaviiijj  -^-\'^t'«^i^^^'*tB  1*  '  «e 
they  be  of  opinion,  from  all  the  evidence,  tl^     ^    ****  si*-*   <*  ^i^**  „cea,  •>* 

man  of  ordinary  skill  and  judgnuMit         ^s^i*!        ^'^ ^^  ^\ 

*"'   commanding  of  shijw,  might,  nu(l<»  '  />'»<i  e:^^**  hip  ?*"»*' 

committed.  '*k.«  ci*'  t*^  !d '^""v  "^ 

Second.  If  the  jury,  ttud  from  the  evi,-|_  ^'^^^^  he  1"'^'    i." 

Smith,  on  or  about  the  4th  day  of  Dee^i^,* *'^«,  thiv *^  ^Zi  b>"^  ''\i^ 
terdam  for  Baltimore,  on  the  voyage  uV*^''>  l82i^'^  *  t-** «•'"'"  'V 
insurance  on  which  this  suit  is  brought^  n*^ ***■'»>« et*  ^*  ^  t'l''  '"?■  V' 
was,  on  or  about  the  Sth  of  December^  1  «<  ^^*^^^^  '^TJ^'i  >V\i'''  W' 
Helvoet,  in  the  manner  stated  in  the  test*  '  '^r-i\^^^rf^,   ^^'U''''",t '''^ 

find,  that  the  ship  continued  on  shove  Un  J?J^*'*iy  ;  '-^^^^^^^t  tte^'re*'" 
that  during  all  that  time  while  she  Wiis   tv        ^*'*^»'-ui*'     ^       *V*0'' 
iusim,  the  master  of  said  vessel,  acting      ***^  ""  sU^^^^-^    ^^  ""'''de'f 
skill  and  judgment,  for  the  interest  or    j^Yi*^'^'^'"*^'"^.*— ^^^  ^  ^^^^^ 
get  the  vessel  atloat  to  pursue  her  voy-,'         *^*>ui*^ri»^^^:^^ 
to  Iw  practicable,  and  safe  to  do  so :  a.1^,1  ^'   ^vUeiie'*'''  ^ 

"^^   *n,  and  a--** 


B08LEY  V8.  CHESAPEAKE  INS.  CO.— 3  G.  &  J.       285 

oring,  acted  as  a  man  of  ordinary  skill  and  judgment,  and  experience 

in  the  commanding  of  ships,  would,  in  like  circamstances  have  acted; 

ann  if  the  jury  also  find,  that  the  said  Captain  Robinson  was  a  man  of 

integrity,  and  of  competent  skill  in  his  trade  and  business  as  master 

and  commander  of  such  a  ship  as  the  General  Smith,  for  the  voyage 

insured,  and  that  notwithstanding  the  exertions  so  made,  the  said  | 

vessel,  at  the  time  the  abandonment  was  made,  continued  aground 

and  on  shore,  and  incapable,  therefore,  of  pursuing  her  voyage ;  and 

if  the  jury  also  find,  that  at  the  time  of  said  abandonment,  it  was, 

and  continued  to  be,  uncertain  and  doubtful,  whether  she  could  ever 

be  got  off  in  safety,  then  the  said  abandonment  is  valid,  and  the 

plaintiff  entitled  to  recover  for  a  total  loss. 

Third.  If  the  jury  find  from  the  evidence,  that  the  ship  General 
Smith,  on  or  about  the  4th  of  December,  1822,  sailed  from  Rotterdam 
for  Baltimore,  on  the  voyage  mentioned  in  the  policy  of  insurance, 
on  which  this  suit  is  brought,  and  while  on  the  said  voyage,  was,, 
on  or  about  the  5th  of  December,  1822,  driven  on  shore  near  Helvoet, 
in  the  manner  stated  in  the  testimony ;  and  if  the  jury  shall 
♦  also  find,  that  the  said  ship  continued  on  shore  until  the  13th  ^^^ 
of  February,  1823,  and  that  during  all  that  time,  while  she  was  thus 
on  shore,  Captain  Robinson,  acting  according  to  the  best  of  his  skill 
and  judgment,  and  as  a  man  of  ordinary  skill  and  judgment,  and 
experienced  in  the  commanding  of  ships,  would,  in  like  circumstances, 
.  have  acted,  endeavored,  whenever  it  appeared  to  have  been  prac- 
ticable and  safe  to  do  so,  to  get  the  ship  afloat,  to  pursue  her  voyage ; 
and  if  the  jury  also  find,  that  the  said  Captain  Robinson  was  a  man 
of  integrity,  and  of  competent  skill  in  his  profession,  as  commander 
of  such  a  ship  as  the  General  Smith,  for  the  voyage  insured,  then, 
that  the  ship  was  by  being  so  cast  on  shore,  arrested,  and  restrained 
in  her  voyage  by  perils  insured  against,  and  on  the  4th  of  February, 
1823,  had  been  detained  for  an  unreasonable  leugth  of  time  from  the 
free  use  and  possession  of  the  plaintiff,  and  therefore  the  said  aban- 
donment is  valid,  and  the  plaintiff  is  entitled  to  recover  for  a  total 
loss. 

Fourth.  If  the  jury  find  from  the  evidence,  that  the  ship  in  ques-  .  ^ 

tion  was  driven  on  shore  on  or  about  the  4th  of  December,  1822,  1 1 

near  Helvoet,  when  pursuing  the  voyage  described  in  the  policy  of 
insurance  on  which  this  suit  is  brought,  and  continued  on  shore  from 
that  time  until  February  13th,  1823,  and  was  thereby  strained,  broken 
and  injured,  to  the  extent  and  amount  of  more  than  half  her  value, 
that  then  the  abandonment  is  valid,  and  the  plaintiff  is  entitled  to 
recover  for  a  total  loss,  provided  the  jury  shall  also  find,  that  during 
all  the  time  the  said  ship  was  thus  on  shore,  Captain  Robinson,  the 
master  of  said  vessel,  acted  according  to  the  best  of  his  skill  and 
judgment  lor  the  interest  of  all  concerned,  in  and  as  to  endeavoring 
to  get  the  vessel  afloat  to  pursue  her  said  voyage,  and  as  a  man  of 
ordinary  skill  and  judgment,  and  experience  in  the  commanding  of 
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ships,  woald)  in  like  circamstances,  have  acted;  and  provided  also, 
that  they  find  that  the  said  Captain  Bobinson  was  a  man  of  integrity, 
Mmgj.  and  of  competent  skill  in  his  trade  *  and  business  as  a  master 
^^^  and  commander  of  such  a  vessel  as  the  Oeneral  Smith,  for  the 
voyage  insured. 

And  thereupon  the  defendants,  by  their  counsel,  pi*ayed  the  Court 
to  give  the  following  instructions  to  the  jury  : 

1st.  That  if  the  jury  shall  find  from  the  evidence  in  the  cause,  that 
after  the  ship  was  blown  ashore  in  Helvoet  Boads,  she  might 
have  been  got  off  at  any  time  anterior  to  the  13th  of  February,  1823, 
at  an  expense  of  less  than  half  her  value,  and  been  enabled  thereby 
to  prosecute  her  voyage  without  further  delay,  and  that  the  means 
of  getting  her  off  were  not  employed  by  the  master  of  the  ship, 
owing  to  his  unwillingness  to  make  the  expenditure,  from  an  appre- 
hension that  it  would  not  be  approved  and  sanctioned  by  the  plain- 
tiff, his  employer,  and  that  the  ship  was  thereby  delayed  in  the  pro- 
secution of  her  voyage,  from  the  6th  of  December,  1822,  to  March, 
1823;  that  this  delay  having  been  unnecessary,  was  a  deviation, 
which  discharged  the  underwriters  from  all  damage  sustained  by  the 
ship  subsequent  to  the  time  at  which  she  might  have'been  got  off. 

2d.  That  if  the  jury  shall  find  from  the  evidence  in  the  cause,  that 
the  intelligence  placed  before  the  defendants  by  the  plaintiff's  offer 
to  abandon,  of  the  4th  of  February,  1823,  did  not  present  the  case 
of  an  entire  destruction  of  the  ship,  nor  a  case  in  which  she  had 
been  damaged  to  more  than  half  her  value,  nor  a  case  in  which  a 
total  loss  from  stranding  was  in  the  highest  degree  probable,  the 
case  was  not  one  in  which  the  plaintiff  was  authorized  to  abandon, 
and  claim  for  a  total  loss,  and  the  plaintiff  is  entitled  to  recover  only 
for  a  partial  loss. 

3d.  That  if  the  jury  shall  find  from  the  evidence  in  the  cause,  that 
the  intelligence  placed  before  the  defendants  by  the  plaintiff's  offer 
of  abandonment,  of  the  4th  of  February,  1823,  presented  a  case  in 
which  it  was  probable  that  the  ship  might  have  been  got  off  from 
the  shore  in  a  reasonable  time,  at  an  expense  of  less  than  half  her 
value,  the  case  was  not  a  proper  case  for  abandonment,  and  the 
plaintiff  can  only  recover  for  a  partial  loss. 

♦  4th.  That  if  the  jury  shall  find  from  the  evidence  in  the 
*®*'  cause,  that  the  ship  when  blown  ashore  in  Helvoet  Boads,  and 
detained  there  from  the  6th  to  the  13th  of  December,  in  the  manner 
described  in  the  plaintifi''s  offer  of  abandonment  of  the  4th  of  Febru- 
ary, 1823,  wa«  not  in  imminent  danger  from  stranding,  but  was  in 
imuiinent  dagger  of  being  detained  on  the  shore  till  ice  would  be 
formed,  which  might  cut  her  to  pieces,  that  such  apprehended  dan- 
ger from  ice  not  having  been  assumed  as  the  ground  of  the  offer  to 
abandon,  cannot  be  relied  on  by  the  plaintiff'  to  support  the  aban- 
donment ;  and  even  if  it  had  been  assumed  as  the  ground  of  theofier 
to  abandon,  that  the  mere  apprehension  that  ice  would  form,  which 
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might  cut  the  ship  to  pieces,  however  reasonable  such  apprehensiou 
may  have  appeared,  would  have  given  no  right  to  abandon :  and  that 
the  plaintiff,  had  such  been  the  ground  of  the  offer  to  abandon,  could 
only  have  recovered  for  a  partial  loss. 

5th.  That  if  the  jury  shall  find  from  the  evidence  in  the  cause,  that 
on  the  4th  of  February,  1823,  when  the  offer  to  abandon  was  made, 
the  danger  from  a  total  loss  from  stranding  was  not  in  the  highest  de- 
gree probable,  and  that  at  that  time,  the  only  danger  that  existed,  was 
the  danger  of  the  ship's  being  borne  by  the  water  from  the  shore  out 
into  the  current  among  the  floating  ice,  and  of  being  destroyed  by  the 
ice ;  the  case  was  not  on  the  4th  of  February,  1823,  a  proper  case  for 
abandonment  on  the  ground  assumed  by  the  plaintiff  in  his  offer  of 
abandonment  of  that  date;  nor  would  the  case  have  been  a  proper 
one  for  abandonment  had  the  plaintiff  there  known  and  assumed  the 
said  apprehended  danger  from  the  ice,  as  the  ground  of  his  offet  to 
abandon ;  and  t\iat  on  the  state  of  facts  assumed  in  this  prayer,  he 
is  entitled  to  recover  only  for  a  partial  loss;  but  the  Court  rejected 
each  and  every  of  the  said  prayers  of  both  plaintiff  and  defendant-s,. 
and  were  of  opinion,  and  directed  the  jury  as  follows :  That  the 
plaintiff's  intelligence  of  the  state  of  his  vessel,  authorized  the  aban- 
donment as  offered  in  evidence,  provided  the  existing  state  of  facts 
on  *  the  4th  of  February,  authorized  an  abandonment  for  a>  ^  ^-g 
total  loss;  that  the  danger  from  being  cut  to  pieces  from  the  ^^'^ 
.ice,  was  one  of  the  perils  to  which  the  stranding  of  the  vessel  ex- 
posed her,  and  if  on  the  4th  of  February  she  was  damaged  to  the 
amount  of  more  than  one-half  her  value,  or  was  in  imminent  peril, 
and  the  highest  degree  of  probability  of  actual  or  technical  total  loss 
existing,  then  the  plaintiff  is  entitled  to  recover  for  a  total  loss,  unless 
the  captain  had  reason  to  believe  that  she  could  be  got  oft'  in  safety, 
for  one-half  her  value,  before  the  4th  of  February,  and  froin  any 
cause  whatever  neglected  to  attempt  it ;  that  is  to  say,  he  was  bound 
to  go  up  to  the  amount  of  half  her  value,  unless  he  had  reason  to  be- 
lieve that  the  means  actually  used  by  him  were  suflBcient  for  that 
purpose.  To  which  rejection  of  said  prayers,  as  made  by  the  plain- 
tiff, and  to  the  said  opinion  and  direction  of  the  Court,  the  plaintiff 
excepted. 

The  cause  having  been  submitted  to  the  jury;  under  the  foregoing 
instructions,  they  found  a  verdict  of  $5,786.36,  for  the  plaintiff. 
Whereupon  the  plaintiff'  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable  and  Dor- 
set, J  J. 

Mayer  J  Johnson^  and  Taney ,  (Att'y  Gen'l  U.  S.)  for  the  appellants, 
cited  Rhinelander  vs.  Ins.  Co.  Penn.  4  Cranch,  41 ;  Marshall  vs.  Dela- 
ware Ins.  Co.  4  Cranch^  206,  208;  2  Marshall^  578;  Lawrence  vs. 
Ocean  Ins.  Co.  11  Johns.  293,  295;  Wood  vs.  Lincoln  and  Kenneheck 
Ins.  Co.  6  Mass.  Rep.  482 ;  Phil,  on  Ins.  459 ;  Peele  vs.  The  Merchants^ 
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Ins.  Co.  3  Mason,  27, 29, 41, 48,  63,  67,  68,  66 ;  2  Mar.  586 ;  Columbian 
Ins.  Co.  vs.  CaUett,  12  Wheat.  391 ;  i(7{e  vs.  The  Royal  Exchange  Co.  4 
Serg.  and  Low.  279 ;  Oreen  vs.  I%e  l^o^aZ  Exchange  Co.  6  Taunt.  71 ; 
Bishop  vs.  Pentland,  14  /Ser^.  afuZ  Xotr.  33 ;  PAt/.  on  Ins.  442, 448 ;  2  Ifar. 
598,  9,  601 ;  Ralston  vs.  C^^ton  /tw.  Co.  4  Binney,  386,  403 ;  l>orr  vs. 
JVisti;  i/tw/.  Mar.  Ins.  Co.  4  3fa8«.  230 ;  3  Kent,  268 ;  Mclver  vs.  J^ieii- 
/•  AO  ^^^on,  4  ifawZ.  afkZ  >ScL  ♦  676 ;  ^om  vs.  Withers,  2  JBierr.  683; 
*"'*  3/t/ter  vs.  Fletcher,  Doug.  231 ;  Par*  CA.  9,  219 ;  Phill  on  Ins. 
442;  lb.  391 ;  Anderson  vs.  PTa/Zi^,  2  Jlfau/.  a9u2  Set.  248. 

G/ewn  and  Wiri,  for  the  appellee,  cited  2  Mar.  690,  666,  601 ;  De- 
derer  vs.  Delaware  Ins.  Co.  2  TFa«A.  0.  6\  R.  61 ;  PAtV.  on  Ins.  448 ; 
Peei  vs.  The  Merchants^  Ins,  Co.  3  Mason,  27 ;  3  JSTent,  265,  249 ; 
Hughes  on  Ins.  416 ;  Bell  on  Ins.  610 ;  2  Jfar.  686 ;  Colu^nbian  Ins.  Co. 
vs.  Catlett,  12  WAeaf.  391 ;  Anderson  vs.  Wa//t«,  2  Maul,  and  Selw. 
240 ;  Everth  vs.  iSmt^A,  ift.  278;  FalJcner  vs.  Ritchie,  ift.290 ;  Brothers 
ton  vs.  Barber,  5  /&.  418 ;  Cologan  vs.  London  Assurance  Co.  lb.  446, 
447 ;  Patrick  vs.  Com.  /n«.  Co.  11  Johns.  13 ;  Suydam  and  Wyckoff 
vs.  Marine  Ins.  Co.  1  Johns.  181,  183 ;  iCtn^  vs.  Delaware  Ins.  Co.  2 
TfflwA.  C.  C.  jB.  309 ;  Phil,  on  Ins.  448;  W^ood  vs.  Lincoln  and  Kenne- 
bec Ins.  Co.  6  Mass.  483 ;  11  Petersd.  466. 

Dorset,  J.  delivered  the  opinion  of  the  Court.  The  first  and 
third  bill  of  exceptions,  on  the  part  of  the  appellant,  having  been 
waived  or  abandoned,  our  duty  is  to  inquire  whether  there  be  such 
error  in  the  County  Court's  instruction  to  the  jury,  or  their  refusal  of 
the  appellant's  prayers  in  his  second  bill  of  exceptions,  as  would  re- 
quire a  reversal  of  their  judgment  t  The  propriety  of  the  Court's 
denial  of  the  several  instructions  which  they  were  called  on  to  give^ 
will  be  first  examined. 

The  first  prayer  presents  an  hypothetical  statement  of  facts,  not 
enumerating  all  which  had  been  proved,  but  predicated  upon,  and 
assuming  the  existence  of  those  material  facts,  of  which  competent 
and  adequate  festiniony  had  been  ofiered,  and  the  finding  whereof, 
was  indispensable  to  a  recovery.  These  facts  set  forth  in  the  bill  of 
exceptions, were  as  i'ully  in  the  view  of  the  Court,  in  making  a  dispo- 
sition of  the  points  presented,  were  as  necessarily  subjects  of  consid- 
eration, as  if  they  had  been  incorporated  in  the  statement  itself. 
The  instruction  requested  could  not  for  *  a  moment  have  been 
sustained ;  nay,  could  not  have  been  asked  for,  but  upon  this 
assumption. 

The  abandonment,  one  of  those  important  links  in  the  chain  of  tes- 
timony, is  expressly  referred  to,  and  wa^  to  be  regarded  in  the  same 
manner,  an  if  the  proof,  by  which  it  was  established,  had  been  set 
out  in  the  statement.  If  no  sufficient  abandonment  had  been  made, 
the  instruction  prayed  for  could  not  have  been  granted.  The  find- 
ing of  the  facts  enumerated,  could  of  themselves  form  no  basis  of  a 
recovery,  as  for  a  total  loss.    Before  the  Court  could  have  instructed 
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the  jury,  that  the  plaintiff  was  entitled  to  such  a  verdict,  they  must 
of  necessity  have  determined,  that  it  was  warranted  by  the  abandon- 
ment. The  sufficiency  of  the  abandonment,  the  correspondence  of 
its  grounds  with  those  relied  on  as  evidence  of  loss,  were  clearly 
submitted  for,  and  settled  by  the  determination  of  the  Court  below ; 
and  notwithstanding  the  Act  of  1825,  in  reviewing  their  judgment, 
form  fit  subjects  for  discussion  before  this  tribunal. 

The  insured  is  not  compelled  in  any  case  to  abandon,  he  has  an 
election,  which  rests  in  his  discretion ;  but  no  right  to  claim  as  for 
a  total  loss  in  its  nature  technical  or  constructive,  can  vest,  until 
such  an  election  be  made.  He  can  only  abandon  for  a  total  loss ; 
and  his  election  to  do  so,  can  never  be  made  until  the  receipt  of  the 
advice  of  the  loss.  It  has  been  urged  by  the  appellees,  that  the 
intelligence  of  loss  communicated  in  this  case,  was  of  such  an  unau- 
thentic nature,  that  the  assured  was  not  authorized  to  rely  on  its 
verity,  and  deal  with  the  underwrit>er8  accordingly.  But  we  cannot 
yield  assent  to  this  suggestion.  The  information  received  would  have 
carried  conviction  to  any  reasonable  mind ;  was  positive,  untainted 
by  any  suspicions  as  to  its  truth ;  and  if  the  facts  which  it  made 
known,  justified  his  abandoning,  the  insured  was  not  bound  to  wait 
for  more  authentic  advice. 

Were  the  underwriters  liable  for  a  total  loss,  under  the  abandon- 
ment in  the  case  at  bar,  is  the  first  question  to  be  *  disposed  ^ 
of.  Before  the  expression  ol'  our  opinion,  let  us  refer  to  some  ^^^ 
of  the  authorities  pertinent  to  this  subject.  In  1  Johns.  181,  Stiydam 
et  al.  vs.  Marine  Ins.  Co.  the  Court  say,  abandonment  must  be  ^^on 
sufficient  grounds,  and  the  accident  occasioning  it,  must  be  descril)ed 
with  certainty,  so  as  to  enable  the  underwriter  to  determine,  whether 
he  be  bound  to  accept.  If  he  be  not,  he  will  of  course  refuse,  and 
neglect  to  take  measures  for  its  preservation,  which  is  one  object  of 
making  an  abandonment."  A  similar  principle  is  found  in  the 
Court's  opinion,  in  Kinf/  vs.  Del.  Ins.  Co.  2  Wash.  C.  C.  Rep.  309. 
It  is  incumbent  on  the  insured  to  state  to  the  underwriter  a  suffi- 
cient reason  for  the  offer  to  abandon.  ^^  This  is  clear  from  the  nature 
and  use  of  an  abandonment.  The  underwriter  should  have  an  oppor- 
tunity of  judging  whether  he  is  bound  to  accept  the  offer  or  not.  If 
bound,  that  he  may  do  so  at  once,  and  take  proper  means  for  the 
preservation  of  the  property."  As  the  assured  must  at  the  time  of 
abandoning,  state  the  grounds  upon  which  he  makes  the  abandon- 
ment, it  is  necessary,  in  order  to  make  the  act  valid,  not  only  that 
the  existing  facts  should  constitute  a  total  loss ;  but  also  that  the 
assured  should  be  informed  of  the  accident,  which  occasions  the  loss. 
He  cannot  abandon  merely  upon  the  apprehension,  that  a  total  loss 
may  have  taken  place,  and  afterwards  establish  his  right  to  do  so, 
by  facts  that  subsequently  come  to  his  knowledge,  and  which  were 
wholly  unknown  to  him  at  the  time  of  making  the  abandonment 
Phil.  Ins.  440.  '^  The  underwriters  ought  to  know  the  grounds  of  the 
19  3  G.  &  J. 
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abandonmeDt,  that  they  may  determine  whether  to  accept.  Accord- 
ingly, the  assured  must  at  the  time  of  making  the  abandonment, 
make  known  to  insurers,  the  reason  for  which  he  abandons.  He 
cannot  avail  himself  of  any  other  ground,  than  that  alleged  by  him 
at  the  time  of  abandoning;  and  if  there  be  any  other  facts,  (either 
known,  or  not  knpwn  to  him  at  the  time,)  on  which  an  abandon- 
ment would  be  necesasry,  in  order  to  entitle  him  to  recover  for  a 
total  loss,  he  must  abandon  anew,  before  he  c^n  recover  for  such  a 
-  ♦  loss,  on  account  of  those  facts."  Phil  Ins.  448.  "  The  facts 
4uo  Qf  which  the  insured  is  informed,  and  which  he  makes  known 
to  the  underwriters,  as  the  ground  of  bis  abandonment,  must  con- 
stitute a  total  loss."    Phil.  Ins.  458. 

From  the  authorities  referred  to,  as  well  as  upon  principles  of 
reason,  justice  and  policy,  we  deem  this  rule  undeniable,  that  the 
information  which  is  su£Bicient  to  authorize  the  assured  to  give  notice 
to  the  underwriters,  that  he  abandons,  must  be  of  such  facts  and  cir- 
cumstances, as  would  sustain  the  abandonment,  if  existing  in  point 
of  fact,  at  the  time  the  notice  is  given.  The  mere  stranding  of  a 
vessel,  forms  not  of  itself,  a  substantive  ground  of  abandonment. 
The  right  to  abandon  on  such  an  occurrence,  depends  on  the  attend- 
ing circumstances.  If  she  be  thrown  so  high  upon  the  beach  that 
her  removal  is  impracticable,  or  if  on  a  shore  where  the  means 
of  relief  are  unattainable,  or  where  the  exertion  of  those  means 
would  incur  an  expenditure  exceeding  half  her  value,  then  is  the 
assured  at  liberty  to  abandon.  To  sustain  this  doctrine  so  con- 
stantly met  with  in  the  decisions  of  Courts  of  justice,  and  in  writers 
upon  the  law  of  insurance,  it  cannot  be  necessary  to  refer  to  author- 
ities. 

What  was  the  intelligence  communicated  in  this  case  f  Simply 
this,  ^'I  observe  by  the  Boston  newspaper  of  the  29th  January,  that 
the  ship  Genl.  Smith,  insured  in  your  office,  per  policy  No.  7,661,  was 
driven  ashore  in  a  heavy  gale  of  wind,  the  6th  December,  and  by  a 
Charleston  paper  of  the  26th  January,  that  on  the  13th  she  was  not 
got  off.  In  so  dangerous  a  situation  as  Helvoet  Boads,  it  is  to  be 
feared  that  a  total  loss  has  ensued."  It  has  not  been  contended, 
that  the  fears  of  the  insured  are  equivalent  to  a  total  loss,  and  con- 
stitute a  ground  of  abandonment.  There  is  no  such  head  in  insur- 
ance law,  iis  abandonment  quia  timet.  Do  the  facts  disclosed  in  the 
notice  show  a  total  loss,  either  actual  or  technical  f  for  unless  they 
do,  the  abandonment  is  wholly  defective.  If  mere  stranding  be  not 
a  total  loss,  there  is  no  total  loss  disclosed  by  the  notice.  The 
onlj'  facts  upon  •  which  such  a  conclusion  could  rest,  are, 
'*"®  that  in  a  gale  of  wind,  the  ship  was  driven  on  shore,  and  had 
remained  there  seven  days.  *  But  whether  she  remained  there  from 
choice,  to  make  some  inconsiderable  repair,  as  for  example,  to  reship 
her  rudder,  or  from  necessity  ;  whether  she  was  thrown  one  foot,  or 
one  mile,  from  the  channel  of  the  river;  whether  she  lay  high  and 
dry,  or  in  ten  feet  water ;  whether  she  had  sustained  any  damage 
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by  the  accident;  whether  any  eflbrt  had  been  made  to  get  her 
afloat ;  or  whether  the  accomplishment  of  that  object  was  imprac- 
ticable, or  could  be  accomplished  by  the  expenditure  of  ten  dollars, 
or  ten  thousand  dollars,  were  matters  on  which  the  insurer  were 
left  to  speculate  in  utter  darkness.  Can  it  seriously  be  urged  that 
the  underwriters,  by  the  tenor  and  spirit  of  their  contract,  under 
such  circumstances,  were  bound  to  have  accepted  the  abandonment, 
and  thus  become  the  purchasers  of  the  ship,  at  the  valuation  in  the 
policy?  If  there  be  any  case  to  sustain  such  pretensions  of  the 
appellants,  it  has  not  been  cited  in  the  argument,  and  certainly  has 
eluded  the  researches  of  the  Court. 

It  has  been  contended,  ^Hh at  an  abandonment  does  not  depend 
on  the  information  given  at  the  time  it  is  made,  but  on  the  facts,  or 
state  of  the  property,  at  the  date  of  the  abandonment."    This  posi- 
tion cannot  be  sustained ;  it  has  neither  principle  nor  authority  to 
support  it.    If  it  were  true,  it  would  follow  that  an  abandonment 
would  be  effectual  where  a  loss  had  occurred,  although  a  knowledge 
of  such  loss,  had  never  reached  either  the  insurer  or  insured — that 
the  insured  need  not  make  known  the  intelligence  he  has  received 
of  the  disaster — that  information  of  the  slightest  impending  peril 
would  support  an  abandonment,  if  at  the  time  it  was  made,  the  condi- 
tion of  the  thing  insured  constituted  a  total  loss ; — that  such  doctrine 
is  at  war  with  every  adjudicated  case  on  the  subject,  it  can  hardly 
be  necessary  to  remark.    Suppose  both  the  insurer  and  insured  to 
have  resided  at  Botterdam,  or  in  the  immediate  vicinity  of  the  place 
♦  of  stranding,  and  that  on  the  13th  of  December,  (the  time    Mg^^ 
when  the  facts  relied  on,  as  showing  a  total  loss,)  the  abandon-  ^^' 
ment  had  been  made ;  and  made  too,  not  only  on  the  grounds  stated 
in  the  notice,  but  upon  all  the  circumstances  connected  with  the 
disaster,  could  it  be  insisted  that  a  total  loss  then  existed,  in  point 
of  fact,  or  was  ^^  in  the  highest  degree  probable,"  or  that  the  moral 
certainty  of  its  occurrence  was  such,  that  upon  principles  of  reason 
or  law,  it  might  be  assumed  as  having  already  taken  place  f    The 
ship  lay  on  the  bank,  free  from  injury,  save  an  unimportant  one  to 
her  rudder,  which  had  been  repaired.    JSTothing  was  required  to  place 
her  in  a  state  oi  safety  in  the  stream,  but  a  shifting  of  the  wind  to 
the  northward  or  westward.     Could  the  loosest  dictum  that  ever 
escaped  a  judicial  tribunal,  make  such  a  state  of  things  a  total  loss  ? 
If  the  right  of  abandonment  existed  not  where  the  contracting  par- 
ties resided,  at  the  theatre  of  the  disaster,  it  derives  no  additional 
strength  from  the  fact  of  their  residence  being  several  thousand 
miles  distant.    The  claim  to  abandon,  depends  altogether  upon  the 
nature  of  the  intelligence  received,  which  must  be  communicated  to 
the  assurer;  but  here  it  is  attempted  to  sustain  this  abandonment, 
not  upon  the  facts  received  by  the  assured,  and  made  known  to  the 
underwriters,  nay,  not  even  upon  the  actual  condition  of  the  prop- 
erty insured,  at  the  date  to  which  the  intelligence  relates,  but  upon 
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accidental  contingencies,  transpiring  a  month  or  two  months  after- 
wards, and  never  previously  submitted  to  the  insurer,  as  the  basis 
of  the  claim.  The  sufficiency  of  an  abandonment  rests  not  merely 
on  the  occurrence  of  facts,  which  constitute  a  total  loss,  but  upon 
their  knowledge  by  the  assured,  the  communication  thereof  to  the 
assurer,  with  an  offer  to  abandon,  and  the  continuance  of  the  disas- 
ter at  the  date  of  abandonment. 

Were  we  to  extend  the  right  of  abandonment  to  the  extent  to 
which  it  has  been  insisted  on  in  the  present  trial,  it  would  be  carried 
much  beyond  any  limits  heretofore  prescribed  to  it.    According  to 

Aitik  ^"^  ^^^  ^^  ^^^  subject,  this  •  right  has  been  already  ex- 
^^^  panded  as  far  as  expediency  or  justice  will  tolerate.  A  policy 
of  insurance  is  a  contract  of  indemnity,  not  of  sale.  If,  on  hght 
grounds,  or  mere  probabilities  of  loss,  a  right  of  abandonment  arises, 
you  convert  underwriters  into  traders,  and  impose  on  them,  if  they 
regard  the  interests  they  represent,  the  duty  of  inquiring  into  the 
nature  and  value  of  the  cargo  insured,  the  grounds  upon  which  rests 
the  calculation  of  profit  from  tbe  commercial  adventure,  and  all  the 
probable  consequences  of  a  coercive  sale,  at  a  port  intermediate  the  ter- 
mini of  the  voyage  thus  compelling  the  insured  to  make  public  that 
commercial  intelligence,  upon  which  his  adventure  is  predicated,  and 
upon  the  concealment  of  which  depends  the  success  of  his  enter- 
prise. There  is  much  good  sense  in  the  remark  by  C.  J.  WiUes,  in 
Willea^  Rep.  640,  Hheht  insurances  were  contracts  of  indemnity,  and 
not  for  profit  or  gain ; "  and  there  is  equal  wisdom  in  what  is  found 
in  a  learned  commentary  on  insurance  law,  Hughes^  Ins,  415, — ^  It  is 
clear  that  a  policy  of  insurance,  both  in  its  object  and  form,  is  merely 
a  contract  of  indemnity.  It  contains  no  stipulation  respecting  aban- 
donment, has  its  origin  from  the  nature  of  the  contract,  as  a  contract 
of  indemnity.  The  underwriter  does  not  stipulate,  under  any  cir- 
cumstances, to  become  the  purchaser  of  the  thing  insured ;  it  is  not 
supposed  to  be  in  his  contemplation ;  he  is  to  indemnify  only.  This 
being  the  principle,  a  practice  or  doctrine  which  is  calculated  to  break 
in  upon  it,  ought  to  be  narrowly  watched." 

The  cases  of  Peele  et  al  vs.  The  Merchants^  Ins.  Co,  3  Masony  27, 
and  Fontaine  vs.  The  Phoenix  Ins.  Co.  New  Yorkj  11  Johns.  293,  have 
been  much  relied  on  by  the  appellants.  But  is  there  the  slightest 
similitude  between  the  nature  of  the  facts  shewing  the  loss  in  those 
cases,  and  those  which  belong  to  the  case  before  us  f  In  the  case  in 
3  Masotij  the  Argonaut  was  cast  upon  the  rocks,  bilged,  the  tide 
flowed  freely  through  her,  her  sails  and  rigging  cut  from  the  ma«ts, 
all  her  furniture  removed  for  safety,  the  master  and  crew  had  de- 
AAO  ®®^^^  ^^^»  expecting  her  to  go  to  ♦  pieces,  if  the  wind  had 
4:Uif  yeered  to  the  north-west,  her  destruction  inevitable,  and  her 
situation  was  so  desperate,  that  there  remained  of  her  recovery,  but 
a  glimmering  ray  of  hope ;  under  these  circumstances.  Justice  Stoiy 
held  the  loss  to  be  total,  in  accordance  with  the  opinion  of  Lord  El 
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lenboroagh,  who  in  Anderson  vs.  WalliSj  2  M.  and  S.  240,  says,  ^'there 
is  not  any  case,  nor  principle,  which  authorizes  a  total  loss,  unless 
where  the  loss  has  been  actually  a  total  loss,  or  in  the  highest  degree 
probable,  at  the  time  of  abandonment."  In  the  casein  11  Johns,  the 
vessel  was  driven  against  the  rocks  at  St.  Pierre,  Martinique,  and 
beating  against  them  some  time,  was  driven  so  high  on  shore,  that 
when  the  gale  subsided  and  the  sea  become  calm,  there  was  only  two 
or  three  feet  water  on  the  outside  of  her.  The  master,  mate,  and  super- 
cargo, made  depositions  that  it  would  cost  more  than  her  value  to 
get  her  off;  that  a  survey  was  had  of  the  vessel,  and  she  was  con- 
demned and  sold :  the  purchaser  afterward  got  her  off  at  an  expense 
of  $500.  The  Court  held,  th: "  her  situation  being  desperate  at  the 
time  of  the  survey,  the  sqbt>oquent  good  ortune  of  the  purchasers 
did  not  destroy  the  plaintifif's  right  to  recover  for  a^total  loss,  unless 
the  jury  believed  she  could  have  been  got  off  for  half  het  value.  It 
is  unnecessary  to  draw  the  strong  lines  of  discrimination  existing 
between  the  cases  cited,  and  that  now  under  consideration.  They 
are  authorities  against  the  appellant's  right  to  recover. 

This  first  prayer  appears  to  have  been  i'ramed,  and  it  was  so 
argued  before  us,  as  if  intended  to  call  on  the  Court  to  decide,  that 
^Mmminent  danger  of  being  wrecked  and  lost,"  justified  abandon- 
ment, and  recovery  for  a  total  loss.  In  this  aspect  of  the  prayer,  we 
entirely  concur  with  the  County  Court  in  its  rejection :  mere  ^^  immi- 
nent danger  "  of  a  total  loss,  never  has  been  deemed  sufficient  ground 
to  entitle  the  assured  to  a  verdict  for  a  total  loss.  The  Courts  have 
only  gone  thus  far  in  the  cases,  where  danger  was  not  only  imminent 
but  the  loss  in  the  highest  degree  probable. 

•  We  wish  to  be  understood  as  not  expressing  any  decided  M^^g^ 
opinion  in  this  case,  whether  if  all  the  circumstances  con-  *  •  ^ 
nected  with  the  stranding  of  the  General  Smith,  from  the  5th  of  De- 
cember, 1822,  to  the  6th  of  February,  1823,  or  to  any  previous  day, 
had  been  inserted  in  a  notice  of  abandonment,  delivered  to  the  un- 
derwriters, that  the  plaintiff'  would  not  be  entitled  to  recover  for  a 
total  loss,  but  as  at  present  advised,  we  should  deliberate  much,  and 
long,  before  our  minds  could  be  brought  to  the  adoption  of  such  a 
conclusion. 

The  second  prayer  has  been  discussed,  as  if  presenting  the  ques- 
tiou,  whether  the  loss  were  not  total,  ^*  as  by  the  stranding  of  the 
ship,  she,  for  all  the  useful  purposes  of  a  ship  for  the  voyage,  is,  for 
the  present,' gone  from  the  control  of  the  owner,  and  the  time  when 
she  will  be  restored  to  him  in  a  state  to  resume  the  voyage,  is  uncer- 
tain." As  conclusive  of  the  affirmative  of  this  question,  and  to  show 
that  the  right  to  abandon  is  immediate  and  complete,  the  appellant 
relies  on  the  rule  laid  down  by  Justice  Story,  in  the  case  of  Feel  et  ah 
vs.  The  Merchants^  Ins,  Go.  3  Mason,  65,  where  a  learned  and  elabo- 
rate review  is  taken  of  most  of  the  English  and  American  cases  on 
the  subject,  in  the  conclusion  of  which,  that  enlightened  jurist  says, 
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''  the  right  to  abandon  exists,  whenever,  from  the  circuihstances  of 
the  case,  the  ship,  for  all  the  useful  purposes  of  a  ship  for  the  voyage, 
is,  for  the  present,  gone  from  the  control  of  the  owners,  and  the  time 
when  she  will  be  restored  *to  him  in  a  state  to  resume  the  voyage,  is 
uncertain,  or  unreasonably  distant,  or  the  risk  and  exi)ense  are  dis- 
proportioned  to  the  expected  benefit,  and  objects  of  the  voyage." 
This  literal  construction,  and  technical  application  of  the  rule,  is 
wanting  in  candor  aud  justice  to  the  learned  Judge.    His  rule  was 
extracted  from  the  adjudicated  and  admitted  principles  and  eases 
that  he  refers  to,  which  immediately  precede  it,  and  on  which  he  re- 
lies as  its  basis.    It  ought  not,  therefore,  in  fairness,  to  be  applied  to 
cases  in  no  wise  analogous  in  their  circumstances:  but  admitting  the 
correctness  of  its  application  to  the  perils  enumerated,  embargoes, 
Mw-m    blockades,  ♦  detentions,  submersions,  and  shipwrecks,  which 
^  •  *   cannot  be  repaired  in  the  ports  where  the  disasters  happen,  it 
surely  is  not  a  fair  or  rational  interpretation  of  the  Judge's  opinion, 
to  embrace  within  it  the  case  of  mere  stranding,  when  in  a  preceding 
part  of  the  same  opinion,  he  states  it  to  be  a  position  ^'  incontrover- 
tible, that  the  mere  stranding  of  the  ship  is  not,  of  itself,  to  be 
deemed  a  total  loss,  so  as  to  entitle  the  insured  immediately  to  aban- 
don."   If,  however,  the  true  exposition  of  this  rule,  be  such  as  is 
given  it  by  the  counsel  for  the  insured,  we  must  be  excused  in  with- 
holding from  it  our  approbation.     They  allege  that  the  Greneral 
Smith  being  aground,  ^'  for  all  the  useful  purposes  of  a  ship  for  the 
voyage,  is,  for  the  present,  gone  from  the  control  of  the  owner,  and 
the  time  when  she  will  be  restored  to  him,  in  a  state  to  resume  the 
voyage,  is  uncertain,"  and  therefore  the  insured  may  rightfully  aban- 
don.   By  the  same  system  of  reasoning,  every  stranding  would  con- 
fer the  same  right ;  as  the  time  of  disentanglement  from  such  a  peril 
is  ever  a  matter  of  uncertainty.    Before  we  could  yield  our  assent  to 
the  rule  thus  literally  expounded,  the  words,  '^  and  the  time  when 
she  will  be  restored  to  him  in  a  state  to  resume  the  voyage  is  uncer- 
tain," must  be  stricken  out,  and  their  place  supplied  by  the  following 
insertion ;  ^'  and  that  she  will  be  restored  to  him  in  a  stat«  to  resume 
the  voyage,  is  highly  improbable."    But  we  must  not  be  understood 
as  recognizing  this  literal  and  forced  construction  of  an  isolated  sec- 
tion of  the  Court's  opinion.     It  is  manifestly  contradicted  both  by 
what  precedes  and  follows  the  introduction  of  this  clause:   mere 
stranding  being  in  limine  alleged  to  be  no  ground  for  abandonment, 
and  the  first  sentence  that  follows  the  rule,  and  which  was  designed 
to  illustrate  and  announce  its  true  meaning  and  operation,  and  the 
ground  upon  which  it  was  predicated,  declares,  <^  that  in  such  a  case 
the  law  deems  the  ship,  though  having  a  physical  existence,  as  eeas- 
ing  to  exist,  for  purposes  of  utility,  and  therefore  subject  to  be 
treated  as  lost."    Could  such  an  absurdity  be  imputed  to  the  law, 
that  it  should  deem  a  ship  as  ceasing  to  exist  for  purposes  of 
4:7-4  •  utility,  and  be  treated  as  lost,  because  she  was  grounded  on  a 
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be$ich,  from  which  she  woald  be  extricated  by  the  first  favorable 
change  of  the  wind?  Such  was  the  condition  of  the  ship,  now  the 
subject  of  litigation,  at  the  time  she  was  seen  by  those  whose  I'eports 
of  her  disaster  reached  the  owner,  and  formed  the  ground  of  his 
abandonment.  But  it  is  an  useless  consumption  of  time,  to  inquire 
w^hether  the  facts  relied  on  in  the  second^  third,  and  fourth  prayers 
of  the  appellants,  in  contemplation  of  law,  amount  to  a  total  loss. 
They  were  not  made  the  ground  of  abandonment,  nor  are  they  con- 
sequences to  have  been  anticipated,  as  necessarily  flowing  from 
them :  the  offer  to  abandon,  having  failed  to  show  the  condition  of 
the  ship  desperate,  her  total  loss,  in  the  natural  course  of  things  ine- 
vitable, or  '^in  the  highest  degree  probable,"  was  wholly  invalid,  and 
consequently,  the  very  substratum  of  the  plaintiff's  action  having 
failed,  all  prayers  sanctioning  his  right  to  recover  for  a  total  loss, 
■were  properly  rejected  by  the  Court. 

Having  disposed  of  the  first  branch  of  this  case,  the  only  remain- 
ing inquiry  is,  has  the  appellant  any  just  reason  to  complain  of  the 
instruction  given  by  the  Court  to  the  jury.  To  justify  the  reversal 
-of  a  Court's  judgment,  on  the  ground  of  their  having  given  an  erro- 
neous instruction  to  the  jury,  it  must  be  made  appear,  that  the 
appellant  actually,  or  probably,  did  sustain  an  injury  thereby.  No 
matter  how  erroneous  the  instruction,  if  it  could  work  no  prejudice 
to  the  appellant,  it  forms  no  ground  for  reversal.  So  far  from  the 
appellant  being  prejudiced  by  the  Court's  instruction,  it  conferred 
-on  him  an  essential  benefit,  to  which,  in  our  view  of  the  subject,  he 
was  not  entitled.  It  permitted  the  jury,  upon  a  state  of  facts  which 
they  were  left  at  liberty  to  find,  to  give  the  appellant  a  verdict  as 
for  a  total  loss,  whereas  the  direction  ought  to  have  been,  that  from 
the  insufficiency  of  the  abandonment,  they  were  not  authorized  to 
give  such  a  verdict,  no  matter  what  the  proof  might  be.  Therefore, 
although  we  disapprove,  in  part,  of  the  instruction  given  to  _|,yQ 
♦  the  jury  by  the  Court  below,  we  deem  it  no  fit  subject  of  "*  •  •* 
complaint  to  the  appellant. 

Concurring  with  the  County  Court  in  their  rejection  of  the  appel- 
lant's four  prayers,  in  the  second  bill  of  exceptions,  and  seeing'  no 
ground  of  reversal  in  their  instruction  to  the  jury,  we  affirm  the 
judgment.  Judgment  affirmed. 


Note, — After  the  verdict  in  this  cause ,  the  plaintiff  moved  for  a  new  trial; 
and  filed  in  Court  as  the  foundation  of  that  motion,  the  depositions  of  nine 
of  the  jurymen, — declaring,  that  they  had  considered  in  making  up  their 
estimate  of  the  plaintiff  ^s  damages,  that  he  had  received  the  proceeds  of  the 
ttale  of  the  ship  (General  Smith,  at  or  about  the  time  of  her  being  sold  by  the 
marshal,  in  July,  1823,  and  that  he  had  been  accordingly  charged  with  inte- 
rest upon  such  proceeds,  from  the  supposed  time  of  its  receipt  by  him,  until 
the  rendition  of  the  verdict,  and  that  they  believed  the  other  jurors  acted 
upon  the  same  views. — ^The  fact  was,  that  the  plaintiff  received  those  pro- 
-ceeds  in  1827.    The  motion  for  a  new  trial  was  resisted,  upon  the  principle. 
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that  the  deposition  of  a  juror,  was  not  competent  evidence  to  prove  this  mis- 
take; and  the  whole  subject  was  most  elaborately  discussed. 

The  County  Court,  Archer,  J. — I  have  carefully  examined  the  cases  cited 
in  the  argument  of  this  case,  and  am  of  opinion,  that  the  testimony  of 
jurors  cannot  be  heard  to  impeach  their  verdict,  whether  the  conduct  ob- 
jected to  in  the  jury,  be  misbehavior  or  mistake.  The  New  York  cases  are 
full  to  this  point — so  are  the  cases  in  England,  since  the  Revolution,  though 
very  contradictory  before  that  period.  The  cases  in  2  T.  R.  in  6  Cowan  and 
1  Wendell,  decide,  that  no  evidence  can  be  received  from  the  jury,  to  show 
mistake.  I  think  these  decisions  right,  because,  were  the  law  different,  an 
inquisition  might  be  instituted  in  every  case,  into  the  grounds  and  motives 
of  a  jury  for  their  finding,  in  order  to  ascertain  whether,  in  coming  to  given 
conclusions,  they  had  not  mistaken  facts.  Verdicts  of  juries,  would  then 
in  all  cases,  be  uncertain.  To  permit  such  inquisition  into  the  motives  of 
juries,  would  it  appears  to  me,  be  against  public  policy,  and  lead  more  fre- 
quently to  the  prostration  of  justice,  than  to  its  preservation. 

Independent  of  the  above  ground,  I  should  be  opposed  to  a  new  trial  in 
this  case.  Treating  the  loss  of  the  plaintiff  as  partial,  and  not  as  total,  (for 
with  this  branch  of  the  jury's  finding,  no  fault  has  been  found,]  I  am  not 
satisfied  that  injustice  has  been  done  to  the  plaintiff.  He  has  obtained  a  ver- 
dict for  ^0.786,  and  has  received  $4,692  from  the  sale  of  the  vessel,  making 
in  all,  the  sum  of  $10,478. — Now  when  the  probable  deterioration  of  such  a 
vessel,  on  such  a  voyage,  is  taken  into  consideration,  I  am  by  no  means 
clear,  that  the  indemnity  of  the  plaintiff  has  been  inadequate.  Besides, 
considering  this  as  a  partial  loss,  the  time  when  Mr.  Bosley  received  the 
MtvM  *  proceeds  of  the  sale,  would  seem  to  be  entirely  immaterial  to  any 
^  •  ^  just  determination  of  the  case, — for  if  the  loss  were  partial,  the  prop- 
erty in  the  vessel  and  its  proceeds  alway  remained  in  him,  and  he  might 
employ  them,  or  let  them  remain  idle,  without  at  all  affecting  the  subject- 
matter  of  inquiry  here. 

The  motion  for  a  new  trial  is  overruled. 


James  Flack  vs.  Chables  Gbeen. — ^December,  1831. 

The  promissory  note  of  I.  endorsed  by  G.  and  P.  fell  due  at  Washington,  on 
the  6th,  where  payment  was  then  demanded,  and  refused.  The  notices 
to  the  endorsers  were  enclosed  in  a  letter  addressed  to  P.  at  Baltimore, 
and  mailed  at  Washington  on  the  evening  of  the  6th.  The  mail  left 
Washington  every  morning,  and  arrived  at  Baltimore  at  an  early  hour 
the  same  afternoon.  Both  the  endorsers  lived  in  Baltimore,  and  notice 
was  delivered  to  6.  the  first  endorser,  on  the  9th.  Hdd^  that  G.  was 
discharged  from  his  liability  as  endorser,  the  notice  being  one  day  too 
late;  in  legal  presumption  the  notice  reached  P.  on  the  7th.  (a) 

After  evidence  had  been  given,  that  a  letter  containing  two  notices  for  en- 
dorsers upon  a  dishonored  note,  had  been  mailed  under  cover  to  one  of 
them,  at  W.  directed  to  B.  where  they  both  resided,  it  was  proposed  to 
prove,  that  it  was  the  invariable  and  uniform  practice  of  the  endorser's 
house  and  counting-room,  to  which  the  notices  had  been  directed,  to 
forward  such  notices  immediately  upon  the  receipt  of  them,  and  the 
witnesses  who  were  employed  in  such  counting-room,  had  no  doubt,  and 

(a)  See  Bdl  vs.  Bank,  7  Gill,  216. 
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believed,  from  the  course  of  their  business,  that  they  had  forwarded  one 
of  the  notices  to  the  other  endorser.  Held,  that  the  proposed  eyidence 
was  incompetent,  to  prove  the  delivery  of  a  notice  in  due  time  to  the 
other  endorser,  (b) 

No  person  can  become  a  party  to  a  bill,  unless  his  name  appears  on  some  part 
of  it.  (c) 

One  whose  name  is  not  upon  a  bill,  though  interested  in  it,  is  not  entitled  to 
the  benefit  of  the  rule,  that  each  party  is  entitled  to  an  entire  day,  for 
the  purpose  of  giving  notice  to  the  person  preceding  him,  on  a  dishon- 
ored note  or  bill. 

Appeal  from  Baltimore  County  Court.  Assumpsit  by  the  appel- 
lant, as  endorsee,  against  the  appellee,  as  the  endorser  of  a  prom- 
issory note  for  $482.80,  dated  Washington,  March  3d,  1825,  payable 
at  eleven  months,  of  which  one  John  Pic,  of  that  place,  was  the 
maker.    The  general  issue  was  pleaded. 

♦1.  At  the  trial  the  plaintiff  proved  the  endorsement  of 
Charles  Green,  who  resided  in  the  City  of  Baltimore  at  the  ^  •  ^ 
time  the  note  became  due ;  and  also  proved  the  signature  of  said  Pic, 
the  maker;  and  then  read  in  evidence  the  testimony  of  John  G. 
McDonald,  notary  public,  residing  in  the  City  of  Washington,  taken 
under  a  commission  issued  for  that  purpose,  viz:  ^<I  find  by  refer- 
ence to  my  notarial  book,  that  a  similar  note  to  that  now  exhibited 
to  me,  marked  A,  was  delivered  to  me  by  the  President  and  Direc- 
tors of  the  Bank  of  Washington,  to  be  presented  ibr  payment,  to  the 
drawer  thereof,  and  that  after  the  hour  of  three  o'clock  in  the  after- 
noon, on  the  6th  day  of  February,  182G,  I  presented  the  said  note  for 
payment,  at  the  store  of  John  Pic,  in  Washington  City,  and  de- 
manded payment  of  it,  and  was  answered  by  a  lady  officiating 
therein,  and  believed  by  me  to  be  the  wife  of  the  said  John  Pic,  that 
Mr.  Pic  was  not  within,  and  that  it  could  not  be  paid.  I  then  pre- 
pared a  notice  of  the  non-payment,  addressed  it  to  Charles  Green, 
and  a  similar  notice  addressed  to  Henry  Payson  &  Co.  the  second 
endorsers  on  the  note;  which  notices  I  enclosed  and  put  into  the 
]>08t  office  in  the  City  of  Washington,  on  the  evening  of  the  same 
da^-,  addressed  to  Henry  Payson  &  Co.  Baltimore,  Maryland ;  the 
next  morning  I  returned  the  note  to  the  President  and  Directors  of 


(h)  Approved  in  PocockvB.  Hendricks,  S  G.  &  J.  421.  Distinguished  in 
Bell  vs.  Bank,  7  Gill,  228.  Cited  in  Brailsford  vs.  WUliains,  15  Md.  159.  In 
Bell  vs.  Batik,  the  Court  said  that,  although  no  reason  is  assigned  for  the 
rejection  of  the  testimony  offered  in  the  case  in  the  text,  ''  yet  it  ^vas  mani- 
festly too  loose  and  vague  to  raise  the  presumption  it  was  intended  to  con- 
vey. Time,  the  essential  ingredient  in  the  notice,  is  indefinite.  It  does  not 
appear  when  the  letter  was  received  by  the  house,  or  how  soon  after  it  the 
notice  was  forwarded  to  the  endorser.  It  does  not  prove  through  what 
channel  or  direction,  by  whom  or  whose  business  it  was  among  the  partners 
and  clerks  of  the  house  to  see  it  expedited,  and  whether  it  was  forwarded 
by  mail  or  personal  message.^'  • 

(c)  Cited  in  Brailttford  vs.  Williams,  15  Md.  158. 
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the  Bank  of  WashingtoD,  accompanied  by  the  protest  made  by  me." 
And  for  the  purpose  of  shewing  that  the  notice  of  non-payment  ad- 
dressed to  Charles  Green,  the  defendant,  and  mailed  at  Washington, 
on  the  6th  day  of  February,  1826,  ander  cover  to  Henry  Payson  & 
Co.  the  next  succeeding  endorsers  to  the  said  defendant;  as  set  forth 
in  the  evidence  of  John  G.  McDonald,  was  transmitted  to  the  de- 
fendant in  due  time,  the  plaintiff  offered  to  prove  by  Henry  P. 
Sumner,  a  member  of  the  mercantile  house  of  Henry  Payson  &  Co. 
that  it  was  the  invariable  and  uniform  practice  of  that  house,  to 
forward  snch  notices  immediately  upon  receipt  of  them,  and  that  he 
had  no  doubt,  i'rom  the  course  of  their  business,  that  they  had 
/•  ^n  ^^^"^^^^^^^  t^^s  particular  notice  to  Charles  Green,  •  but  that 
^  • '^  he  had  no  recollection  upon  the  subject  of  forwarding  this 
particular  notice  to  the  defendant.  Thnt  from  the  general  conrse  of 
their  business,  and  from  the  particular  custom  of  their  counting 
house,  in  respect  to  such  notices,  he  believed  that  the  notice  in  qaes- 
tion  had  been  duly  transmitted  to  the  defendant.  And  the  plain- 
tiff further  offered  similar  evidence,  by  all  the  clerks  of  the  house  of 
H.  P.  &  Co.  To  this  evidence  the  defendant  objected,  as  being  in- 
competent, and  inadmissible  to  prove  that  notice  of  the  non-payment 
of  the  said  note  was  received  by,  or  given  to,  the  defendant:  which 
objection  the  Court  [Abcheb,  C.  J.]  sustained,  and  refused  to  per- 
mit the  said  evidence  to  be  given  to  the  jury.    The  plaintiff  excepted. 

2.  In  addition  to  the  testimony  given  in  the  preceding  bill  of  ex- 
oeptions,  and  which  is  hereby  made  a  part  of  this  exception,  the 
plaintiff  still  further  to  support  the  issue  on  his  part,  proved  by 
Henry  W.  Kiser,  a  legal  and  competent  witness,  that  the  following 
notice — 

Mr.  Charles  Green. — "Baltimore,  9th  February,  1826.  Dear  Sir: 
The  note  of  John  Pic,  for  $482.80,  of  your  endorsement,  has  come  to 
hand  protested.  I  now  feel  you,  as  the  endorser,  bound  for  the  pay- 
ment of  the  note,  and  I  shall  hold  you  as  such,  and  shall  expect  the 
payment  of  the  same  in  the  course  of  to-day  or  to-morrow. 

"James  Flack." 
Is  in  his  hand-writing,  and  that  ajt  the  time  it  bears  date,  he  was  a 
olerk  in  the  employ  of  the  plaintiff,  and  that  by  the  direction  of  the 
plaintiff  he  delivered  a  notice,  of  which  the  above  is  a  true  copy,  on 
the  9th  of  February,  1826,  at  the  store  of  Coley  and  Green,  of  which 
firm  the  said  defendant  was  a  partner.  And  the  .plaintiff  then 
proved  by  Henry  P.  Sumner,  that  soon  after  Messrs.  Flack  &  Co.,  of 
which  firm  the  plaintiff  was  a  partner,  became  known  to  Henry  Pay- 
son  &  Co.,  Mr.  Samuel  B.  Coley,  the  partner  of  the  plaintiff,  stated, 
that  from  the  nature  of  their  business  as  brewers,  or  mixers  of  liquors, 
and  manufacturers  of  cordials,  that  they  would  require  foreign  liquors 
Mww  ^^^  wines,  to  *  use  in  their  establishment,  and  that  he  stated 
^  •  •  at  the  same  time,  that  they  were  strangers  in  Baltimore,  and 
did  not  wish  to  keep  a  bank  account,  and  would  therefore  wish  Henry 
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Payson  &  Go.  to  collect  their  bills  receivable,  and  that  in  purchasing 
such  articles  as  suited  their  business,  they  would  buy  from  Henry 
Payson  &  Go.  when  they  could  get  them  upon  as  favorable  terms  as 
from  other  persons;  that  after  such  understanding,  the  house  of 
James  Flack  &  Co.  dealt  largely  with  Henry  Payson  &  Co.,  purchas- 
ing various  articles  of  merchandise  on  credit,  and  placing  with  them 
various  promissory  notes,  from  time  to  time,  as  they  received  them 
in  the  course  of  their  business ;  that  Henry  Payson  &  Co.  occasion- 
ally advanced  sums  of  money  to  said  Flack  &  Co.  as  they  required 
them,  which  they  so  advanced,  as  well  for  their  personal  confidence 
in  Flack  &  Co.  as  in  the  faith  of  the  said  notes,  which  they  had  de- 
posited with  them  in  the  course  of  their  dealings  as  aforesaid.  And 
also  proved  by  the  same  witness  that  the  amount  of  notes  credited 
Flack  &  Co.  in  their  account  current  with  the  house  of  Payson  &  Co. 
included  the  note  on  which  the  present  suit  is  instituted ;  and  that 
the  charge  therein  afterwards  stated  of  the  said  note,  to  the  debit  of 
James  Flack,  was  in  consequence  of  the  said  note  having  been  re- 
turned protested  for  non-payment  by  the  drawer,  who  resided  in  the 
City  of  Washington,  and  that  the  dealings  of  the  said  house  of  Henry 
Payson  &  Co.  with  James  Flack  continued  after  the  dissolution  of  the 
partnership  of  James  Flack  &  Co.,  without  any  new  understanding 
between  them  as  regards  advances,  and  that  such  advances  were  made 
after  such  dissolution  in  the  same  manner  as  before ;  that  they  kept  a 
mutual  interest  account  with  each  other,  both  before  and  after  the  dis- 
solution aforesaid,  and  that  from  the  nature  and  course  of  their  deal- 
ings with  the  said  house  of  Flack  &  Co.  and  with  the  said  plaintiff,  after 
the  dissolution  aforesaid,  they  considered  themselves  as  the  bankers 
of  the  said  Flack  &  Co.  and  of  the  plaintiff,  after  the  dissolution 
aforesaid ;  and  the  said  witness  being  asked  by  the  counsel  for  the 
*  defendant  to  give  a  definition  of  the  word  "banker"  as  he  ^^^ 
applied  it  to  this  particular  case,  stated,  that  he  meant  there-  ^  •  ® 
by  to  express  "  a  sort  of  combined  agency  in  the  purchase  of  goods, 
and  collection  of  notes,  and  making  advances  of  money."  It  was 
proved  on  the  part  of  the  defendant,  by  the  cross-examination  of  the 
said  witness,  that  Henry  Payson  &  Co.,  when  they  received  the  notes 
for  collection  from  Flack  &  Co.,  placed  them  in  their  books  as  bills 
receivable,  and  when  the}'  were  paid,  placed  the  amount  thereof  to 
the  credit  of  Flack  &  Co ;  that  Henry  Payson  &  Co.  did  not  consider 
themselves  in  any  way  bound  by  the  receipt  of  such  notes,  unless  the 
money  due  on  them  was  paid  at  their  maturity ;  that  all  the  expenses 
•of  collecting  the  said  notes  were  paid  by  Flack  &  Co.;  that  no  advance 
was  made  by  Henry  Payson  &  Co.  on  the  note  on  which  the  suit  was 
brought,  and  that  if  the  same  had  been  paid  at  maturity,  and  Flack 
had  called  for  the  money  paid  thereon,  it  would  have  been  given  to 
him  as  his  own  money ;  and  that  if  the  note  had  not  been  paid,  and 
Flack  had  asked  for  the  advance  of  that  amount  of  money,  it  would 
have  been  given  to  him  on  his  personal  credit ;  that  Henry  Payson 
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&  Co.  were  DOt  in  the  habit  of  receiviDg  notes  for  collection  from 
persons  residing  in  the  City  of  Baltimore,  and  that  witness  had  no 
knowledge  that  any  other  note  wa«  p1a<^d  in  the  hands  of  Henry 
Paysou  &  Co.  for  collection,  except  those  received  from  Flack  &  Co., 
and  that  they  were  not  the  bankers  of  any  other  honse  in  the  like 
manner  in  which  they  were  the  bankers  of  Flack  &  Co.;  and  farther 
proved  that  the  store  of  Coley  and  Green  was  about  five  hundred 
yards  distant  from  the  store  of  Flack ;  and  farther  proved,  that  the 
said  note  was  not  endorsed  by  James  Flack,  the  plaintiff,  at  the  time 
it  fell  due;  and  that  the  mail  from  Washington  to  Baltimore  left  the 
former  place  early  in  the  morning,  every  day  for  the  latter,  where  it 
arrived  at  an  early  hoar  in  the  same  afternoon :  whereapon  the  de- 
fendant prayed  the  Court  to  instruct  the  jury  that  the  plaintiff  is  not 
entitled  to  recover,  and  assigned  the  following  reasons :  1.  That  the 
.  ^  *  plaintiff  had  not  used  due  and  reasonable  diligence  in  the 
^  •  ^  delivery  of  notice  to  the  defendant,  of  the  dishonor  of  the  note 
on  which  this  suit  was  brought.  2.  That  such  notice  being  delivered 
on  the  9th  of  February,  1827,  was  one  day  too  late;  and  3.  That 
there  was  no  evidence  of  notice  to  charge  the  defendant  as  endorser 
of  the  note  on  which  this  suit  was  brought;  which  instruction  the 
Court  [Abgheb,  C.  J.]  accordingly  gave. 

The  plaintiff  excepted,  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen, 
and  Dorset,  JJ. 

Johnson^  for  the  appellant,  cited  Miller  vs.  Hackly^  5  Johns,  375; 
Pritt  vs.  Fairclotigh  et  al.  3  Camp.  305;  Hagedorn  vs.  Reed^  lb.  379; 
8coU  vs.  Li  ford,  1  lb.  246,  249;  Chitty  on  Bills,  213,  225,  318,  319; 
Longdale  vs.  Trimmerj  15  Fast,  291 ;  Mead  and  Rogers  vs.  Engs^  5 
Cow.  303 ;  3  Kent,  73. 

Gill,  for  the  appellee,  cited  The  Cumberland  Bank  vs.  McKinley,  6 
H.  &  J.  527;  3  Kent,  46,  75;  Chitty  on  Bills,  22,  23,  316;  Bank  of  Co- 
lumbia vs.  Magruder,  6  li^.  cfc  J.  181 ;  Bank  of  Columbia  vs.  Fitzhugh, 
1  H.  da  0.  248;  Vincent  vs.  Harlock  et  al.  \  Camp.  442,  443,  note  1; 
Smith  vs.  Mullett,  2  Camp.24S;  DarbisJiire  \s.  Parker,  6  East,  5,  6,  7; 
U.  IS.  /States  vs.  Barker,  12  Wheat.  560;  Morgan  vs.  Woodivorth,  3 
Johns.  Cos.  89. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  suit  was 
instituted  in  Baltimore  County  Court,  by  the  appellant,  against  the 
appellee,  upon  a  promissory  note  drawn  by  a  certain  John  Pic,  in 
favor  of  the  appellee,  by  whom  it  was  endorsed  to  the  appellant. 
The  general  issue  was  pleaded,  and  on  the  trial  of  the  caase,  the 
plaintiff  proved  the  endorsement  of  the  payee  on  the  note,  who 
*  resided  in  the  City  of  Baltimore  at  the  time  the  note  be- 
^^^  came  due,  and  also  the  hand-writing  of  the  maker.    John  Pic* 


FLACK  V8.  GEBBN.—3  G.  &  J.  301 

the  maker  of  the  note,  residing  in  the  City  of  Washington,  the  note 
was  transmitted  to  the  Bank  of  Washington  for  collection  by  Henry 
Payson  &  Go.  of  Baltimore,  as' the  agents  of  James  Flack,  by  whom 
it  had  been  placed  in  their  hands  for  a  similar  purpose.  When  the 
note  became  dae,  it  was  placed  by  the  bank  in  the  hands  of  a  notary, 
who  demanded  payment  thereof,  which  being  refused,  he  prepared  a 
notice  thereof,  addressed  to  Charles  Oreen,  and  a  similar  notice  ad- 
dressed to  Henry  Payson  &  Co.,  who  were  endorsers  cm  the  said 
note ;  which  notices  the  notary  endorsed  and  pat  in  the  post-office, 
in  the  City  of  Washington,  on  the  evening  of  the  same  ^day,  ad- 
dressed to  Henry  Payson  &  Co.  at  Baltimore.  In  this  case,  two 
bills  of  exceptions  were  taken  in  the  Court  below.  In  the  first  excep- 
tion,  for  the  purpose  of  showing  that  the  notice  of  non-payment,  ad- 
dressed to  Charles  Green,  the  defendant,  and  put  into  the  post-office 
at  Washington,  on  the  6th  February,  1826,  the  day  the  note  became 
due,  under  cover  to  Henry  Payson  &  Co.  the  next  endorsers,  was 
transmitted  to  the  defendant  in  due  time;  the  plaintiff  offered  to 
prove  by  sundry  witnesses  that  it  was  the  invariable  and  uniform 
practice  of  that  house  to  forward  such  notices  immediately  upon  re- 
ceipt of  them,  and  that  they  had  no  doubt  from  the  course  of  their 
business,  that  they  had  forwarded  this  particular  notice  to  Charles 
Green,  the  defendant,  but  that  they  had  no  recollection  upon  the 
subject  of  forwarding  this  particular  notice  to  the  defendant.  That 
from  the  general  course  of  their  business,  and  from  the  particular 
custom  of  their  counting  house,  in  respect  to  such  notices,  they  be- 
lieved the  notice  in  question  had  been  duly  transmitted  to  the  de- 
fendant. To  this  evidence  the  defendant  objected,  as  being  incom- 
petent, and  inadmissible  to  prove  that  notice  of  the  non-payment  of 
the  said  note  was  received  by,  or  given  to  him ;  which  objection  the 
Court  sustained,  and  refused  to  permit  the  said  evidence  to  be  given 
to  the  jury.  •In  this  opinion  of  the  Court  we  do  not  think  ^^^ 
there  is  any  error.  4:Ol 

In  the  opinion  given  by  the  Court  in  the  second  exception,  we  also 
entirely  concur.  The  note  became  due  on  the  6th  February,  1826, 
and  the  proof  offered  in  this  exception  established  the  fact,  that 
Green,  the  defendant,  never  received  notice,  until  the  9th  of  that 
month,  which  was  unquestionably  one  day  too  late.  The  name  of 
Flack  was  not  endorsed  upon  the  bill ;  and  in  Chitty  on  BillSj  23,  the 
principle  is  stated  to  be  a  general  one,  ^^  that  no  person  can  become 
a  party  to  a  bill,  unless  his  name  appears  on  some  part  of  it."  For 
this  rule  he  refers  to  the  opinion  of  Buller^  in  the  case  of  Fenn  vs. 
Harrison^  in  3  2'erm,  759,  where  he  says :  "  In  the  case  of  a  bill  of 
exchange,  we  know  precisely  what  remedy  the  holder  has,  if  the  bill 
be  not  paid.  His  security  appears  wholly  on  the  face  of  the  bill 
itself.  The  acceptor,  the  drawer,  and  the  endorsers  are  all  liable  in 
their  turns,  but  they  are  only  liable,  because  they  have  written  their 
names  on  the  bill.'^    The  law  seems  to  be  well  settled,  that  where  all 
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the  parties  reside  in  the  same  plaee,  each  party  has  a  day  to  give 
notice.  In  1  Wheat  Selw.  295,  the  law  is  laid  down  to  be,  *'  where 
there  are  several  endorsements,  and  the  holder  gives  notice  of  dis- 
honor to  his  endorser,  neither  that  endorser,  nor  any  prior  endorser 
is  bound  to  transmit  the  notice  of  dishonor  on  the  very  day  on  which 
he  receives  it.  Each  successive  endorser  will  be  considered  as  having 
used  due  diligence,  if  he  transmit  the  notice  of  dishonor,  on  the  day 
after  it  is  received,  in  a  case  where  all  the  parties  live  in  the  same 
place ;  but  if  he  neglect  giving  the  notice  on  that  day,  and  the  day 
after,  it  will  be  too  late/'  In  Jameson  vs.  Swinton^  2  Camp.  N.  P.  C. 
373,  the  same  rule  was  recognized  by  Lawrence,  J.  viz :  "  that  each 
party  to  the  bill  has  a  day  to  give  notice."  The  name  of  Flack  not 
being  upon  the  bill  in  this  case,  he  was  not  entitled  to  the  benefit  of 
the  principle,  that  each  party  is  entitled  to  an  entire  day  for  the  pur- 
pose  of  giving  notice.  •  ''The  putting  of  a  letter  into  the 
^^'^  post-office,  giving  the  notice,  is  sufficient,  without  proof  of  its 
having  been  actually  received,  and  if  the  party  to  be  afi'ected  with 
the  notice,  reside  in  a  different  place  from  the  holder,  the  notice  may 
be  sent  through  the  post-office,  to  the  post-office  nearest  the  party 
entitled  to  such  notice;"  1  Wheat.  298 ;  Bank  of  Columbia  vs.  Magru- 
der,  0  H.  dt  J.  181.  According  to  the  admission  of  the  parties,  it 
appears,  that  the  mail  left  Washington  City  early  in  the  morning,. 
and  arrived  in  Baltimore,  at  an  early  hour  the  same  afternoon.  la 
legal  presumption,  the  notice  must  have  reached  Payson  &  Go.  on 
the  7th  February,  who  were  legally  l)ound  to  deliver  notice  to  Oreea 
on  the  following  day.  This  not  having  been  done,  we  are  of  opinion, 
that  the  Court  below  were  right,  in  the  opinion  expressed  by  them 
iu  the  second  exception,  and  affirm  their  judgment. 

Judgment  affirmed. 


Joshua  Gockey  vh.  Jonathan  Fobbest. — ^December,  1831. 

Z.  being  insolvent,  and  deBlrous  to  raise  money,  applied  to  F.  and  obtained  hiA 
promissory  note  for  $250,  payable  60  days  after  date  to  Z.  for  the  purpose 
of  selling  it  to  raise  money.  No  consideration  was  paid  for  the  note. 
Z.  endorsed  the  note  in  blank,  sold  and  delivered  it  to  the  plaintiff,  who 
was  ignorant  of  its  being  a  lent  note,  for  the  sum  of  8200.  The  maker 
of  the  note  was  in  good  circumstances.  Held^  that  this  note  was  usuri- 
ous and  void. 

Appeal,  from  Frederick  County  Court.  Assumpsit  by  the  appel- 
lant, the  endorsee,  against  the  appellee,  the  maker  of  a  promissory 
note. 

At  the  trial  the  plaintiff  offered  in  evidence  the  following  promis- 
sory note,  the  hand-writing  of  the  drawer  and  endorser  being  ad- 
mitted ;  viz : 


COCKET  V8.  FORREST.— 3  G.  &  J.  30a 

•  "«250.  Westminster,  February  26th,  1827.  Sixty  days  ^ 
after  date,  I  promise  to  pay  to  the  order  of  Wm.  Zollickoffer,  ^*®*' 
two  handred  and  fifty  dollars,  for  valae  received.  Jonathan  Forrest. 
Endorsed, — Pay  the  contents  to  Joshaa  Cockey.  Wm.  Zollickoffer." 
And  then  read  in  evidence  by  agreement,  the  following  statement  of 
facts.  It  is  admitted  that  the  note  npon  which  this  suit  is  brought, 
was  executed  by  the  defendant,  whose  name  is  signed  thereto.  That 
Wm.  Zollickoffer  wished  to  raise  money,  and  not  being  able  to  do  so 
upon  his  own  note,  he  being  insolvent,  applied  to  the  defendant,  and 
obtained  the  note  in  question,  for  the  purpose  of  selling  to  get  money. 
That  the  note  was  executed  for  the  purpose  of  selling,  and  without 
any  consideration.  That  Zollickoffer  sold  the  same  to  Cockey,  the 
plaintiff,  for  two  hundred  dollars,  and  endorsed  and  delivered  it  to 
him  in  blank.  The  words  *'  pay  the  contents  to  Joshua  Cockey," 
were  put  there  by  the  plaintiff's  counsel  before  the  suit  was  brought. 
It  wa.s  also  admitted  that  the  defendant,  at  the  time  said  note  was 
executed,  and  endorsed  to  the  plaintiff,  was,  and  now  is,  in  good  cir- 
cumstances as  to  property,  and  abundantly  able  to  pay  the  amount 
therein  expressed ;  and  that  Zollickoffer  was,  and  still  is  insolvent. 
That  the  plaintiff  had  no  notice,  or  knowledge,  that  said  note  was  an 
accommodation  note,  given  to  raise  money.  Upon  this  statement, 
the  defendant  prayed  the  Court  to  instruct  the  jury,  that  the  plain- 
tiff was  not  entitled  to  recover  upon  the  ground,  (according  to  an 
amendment  of  the  record  made  by  consent,  upon  the  argument  of  the 
cause  in  the  Court  of  Appeals,)  that  said  note  was  avoided  by  the 
statute  against  usury.  The  County  Court  gave  the  instruction  as 
prayed.  The  plaintiff  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Stephen,  Archer,  and  Dorset, 
J  J. 

Ro88,  for  the  appellant,  cited  6  Band.  425;  1  Serg.  and  Lotc.  74; 
1  Peters^  S.  C.  Rep,  43 ;  Bennett  vs.  Smithy  15  Johns.  355 ;  4  Coweny 
279;  Powell  vs.  Waters,  8  Coicen,  689;  Gilmor,  42;  5  Rand.  333;  3 
Serg.  and  Low.  93,  note  13 ;  4  East^  57 ;  Wiffen  vs.  Robert,  1  Easty 
261 ;  7  Johns.  361 ;  13  Johns.  52 ;  15  Johns.  b(S ;  Davison  vs.  Franklin^ 
20  Serg.  and  IjOic.  363 ;  2  Term  R.  72. 

•  Palmer,  for  the  appellee.  The  question  is,  was  the  note  ^^^ 
negotiated  upon  a  usurious  consideration.  The  rule  is,  that  "*"" 
all  contracts  which  are  substantially  usurious,  are  void,  no  matter 
what  means  or  terms  are  employed  to  amd  the  statute. 

It  is  admitted,  that  a  bona  fide  purchaser  of  a  note,  or  bond,  will 
be  protected,  though  he  gives  less  than  the  amount  it  expresses ;  but 
it  must  be  an  actual  purchase,  and  its  payment  must  not  be  guaran- 
teed by  the  seller.  If  it  is  so  guaranteed,  or  the  note  endorsed  by 
the  borrower,  it  is  no  sale,  but  a  loan  of  money.  This  is  stronger 
than  the  case  of  Sauerwine  vs.  Brunner,  1  E.  &  O.  ill,  because  in 
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t\i«kt  c^iSft,  t,\ie  not©  was  in  the  ^^^^\r^  ^  ^^^^^  fi^  holder,  whilst 
Yiere  it  ia  in  tbe  bands  of  tbe  usurer.  t*^^  referred  also  to  7  Johiw. 
lift-,  1  Ma88.  Rep.  217;  1  Wm.  Blk.  445. 

The  Court  considering  this  case  decideci  by  Sa^vsrwine  vs.  Britnwer, 
1  H.  cfc  G.  477,  jfljff^rmed  the  jttdgmefU, 


491    *  Charles  Carroll,  of  Carroll  ton  t7«.    Maesham  Wabinq 

et  aL — Juno,  1832. 

Since  the  passage  of  the  Act  of  1785,  oh.  72,  sec.  2S,  t;lie  practice  of  tbeCotirt 
of  Chancery  in  England,  in  the  case  of  a  ple&    ruled  to  be  sufficient, 
when  set  down  for  argument,  to  make  the  complainant  pay  <£5  costs,  is 
repealed,  and  a  fine  should  bo  paid  only  by  the  i>3.rty  pleading  or  demur- 
ring, whose  plea  or  demurrer  is  overruled,  (a) 
Where  it  fully  appears,  upon  the  face  of  a  coniplaiiiAxit  ^s  bill,  that  there  had 
been  a  sufficient  lapse  of    time  to  make  the  \>Sk.r  created  by  the  Act  of 
Limitations,  a  defence  to  tlie    suit,  it  is  not  neceasary  to  verify  the  plea 
of  limitations  by  an  oath;  nor  is  it  nioessary  to  support  such  a  plea  by 
an  answer,  where  there  was  nothing  charged  in  tbe  bill  in  avoidance,  or 
which  could  take  the  case  out  of  the  Statute  of   Linaitations.  (b) 
The  paynaent  of  interest  upon  a  bond,  is  no  avoidanoe  of  the  Act  of  Limita- 
tions, of  this  State,  nor  will  even  an  express    aoknowledgment  ot  the 
debt  revive  the  remedy  upon  a  bond  barred  by  tliat  Act.  (c) 

AppBAX.  from  the  Court  of  Chancery.  The  case  is  sufficiently 
stated  in  *^®  following  opinion,  deliv^ered  by  his  honor,  Bland,  Chan- 
cellor, at  December  Session,  1830. 

This  case  standing  for  hearing,  as  to  the  suflflciency  of  the  several 
pleas  lor  the  defendants,  heretofore  filed,  and  the  solicitors  of  the 
parties  having  been  fully  heard,  the  proceedings  were  read  and  con- 
sidered. 

The  plaintiff,  Carroll,  by  his  bill,  filed  on  the  24th  of  February, 
1830  states,  that  Thomas  S.  Lee  being  indebted  to  him  on  the  21st 
of  Ap^^'  ^^^^'  ^^  *^®  ^^^  ^^  i£3,000  sterling,  he,  with  Marsham 
Waringi  ^^^  Notley  Young,  as  his  sureties,  bound  themselves  in  a 
joint    »^*  several  bond  of  that  date,  conditioned  for  the  payment  of 

ia)  Oited  in  Rider  vs.  Gray,  lO  Md.  299;  Seebold  vs.  Lochner.  30  Md.   137. 

See  Ri0^'  ^^®*  ^^'  ^^'  ®®^'  ^^• 
ib)  edited  in  HoZZ  vs.  Ridgely,  33  Md.  310. 

c    edited  in  MuUthin  vs.  Duvall,  7  G.  &  J.  360;  Lamar  vs.  Monro,  10  G.  A 

J  S5-     Jjconard  vs.  Hughlett,  41  Md.  388.     Where  the  remedy  on  a  single  bill 

has  \^&o^^^  barred   by  the  statutory  lapse  of  time,  the  mere  payment  of 

interest  on  the  debt  will  raise  no  such  promise  as  will  support  assumpsit  for 

the  atoott"**  ^^®  ^^  *^®  single  bill.    Nothing  less  than  an  express  promise  to 

oav  tlie  amount  due  thereon,  made  after  the  statute  has  Y>ecome  a  bar  to  the 

remedy  ^^  *^®  ^^^  itself,  will  suffice  to  maintain  an  action  of  assumpsit  to 

recover  the  amount  due.      Leonard  vs.  Hughlett,  sitjcn^. 
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that  sum,  ou  demand,  with  interest  from  the  23d  of  November  next 
before  the  date  of  the  bond.  That  he  sued,  and  recovered 
judgment  on  the  bond  against  Waring,  at  April  Term,  1810 ; 
that  Waring  by  his  will,  dated  on  the  17th  of  May,  1812,  gave 
all  his  estate,  real  and  personal,  to  his  son,  Marsham  Waring, 
and  soon  after,  in  the  same  year,  died;  that  the  late  Marsham 
Waring  left  a  large  amount  of  property,  but  *  that  the  m^^^ 
whole  of  his  real  estate  had  been  exhausted  since  his  ^"'^ 
death,  in  making  satisfaction  of  a  debt  with  which  he  had  encum- 
bered it,  by  a  deed  prior  to  the  judgment  against  him ;  that  Notley 
Young,  the  other  security  in  the  bond,  died  some  time  in  the  year 
1798,  leaving  a  large  amount  of  property ;  that  his  personal  estate  is 
insufficient  to  pay  his  debts ;  that  his  executors  are  also  dead,  and 
that  administration  de  bonis  non,  with  the  will  annexed,  has  been 
granted  on  his  personal  estate;  and  that  the  greater  part  of  the 
interest  on  said  bond  has  been  paid  him ;  but  that  all  of  the  principal, 
and  a  part  of  the  interest,  is  still  due.  Upon  which  the  bill  prays, 
that  the  executor  of  the  late  Marsham  Waring,  and  the  administrator 
of  the  late  Notley  Young,  may  account,  respectively,  for  the  personal 
assets  which  had  come  to  their  hands;  that  the  real  estate  of  the 
late  Notley  Young,  may  be  sold,  to  pay  the  plaintiff  and  his  other 
creditors,  and  that  process  may  issue  against  the  executors,  the 
administrator,  and  the  heirs  and  devisees  of  the  late  Marsham  War- 
ing, and  the  late  Notley  Young,  therein  named  as  defendants.  The 
bill  says  nothing  of  the  situation  of  Thomas  S.  Lee,  the  principal 
debtor,  nor  is  he  made  a  party  to  the  suit.  On  the  27th  of  Sep- 
tember, 1830,  Robert  Y.  Brent,  the  administrator  of  the  late  Notley 
Young,  filed  his  separate  plea  of  the  Statute  of  Limitations,  in  bar  of 
the  whole  cause  of  action,  relying  on  the  facts  as  stated  in  the  bill, 
that  the  bond,  or  thing  in  action,  had  been  more  than  twelve  years 
standing  prior  to  the  institution  of  this  suit ;  and  on  the  same  day 
Marsham  Waring,  the  devisee  of  the  late  Marsham  Waring,  and 
Notley  Young  of  Ben.,  and  Eleanor  Clagett,  two  of  the  heirs  or  de- 
visees of  the  late  Notley  Young,  filed  their  joint  and  several  plea  of  the 
Statute  of  Limitations,  in  bar  of  the  whole  cause  of  action,  in  which 
they  rely  on  the  facts  set  forth  in  the  bill,  that  the  bond,  as  well  as 
the  judgment  against  Marsham  Waring,  this  defendant's  testator, 
or  those  things  in  action,  had  been  more  than  twelve  years  standing, 
before  the  filing  of  this  bill.  And  ou  the  29th  of  July,  1830,  Marsham 
Waring,  *  the  executor,  filed  his  separate  plea  of  the  Statute  ^^q 
of  Limitations,  in  bar,  relying  on  the  facts  as  stated  in  the  ^^^ 
bill,  that  the  things  in  action,  the  bond  and  the  judgment,  against 
his  testator,  had  been  more  than  twelve  years  standing  before  the 
commencement  of  this  suit.  None  of  the  pleas  are  sworn  to,  nor  any 
of  them  accompanied  by  an  answer  purporting  to  be  in  their  support, 
or  by  an  answer  of  any  kind.  Without  replying  to  them,  the  plain- 
tiff set  them  down  for  argument,  to  obtain  the  opinion  of  the  Ghan- 
20  3  o.  &  J. 
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cellor  as  to  their  sufficiency ;  and  as  to  that  alone,  the  parties  now 
ask  the  jadgment  of  the  Court. 

The  plaintiif  has  objected  to  these  pleas,  becaase  they  do  not  neg- 
ative the  savings,  as  to  the  impediments  of  infancy,  &c.,  spoken  of 
in  the  Act  of  Limitations,  relied  on  by  them.    The  Act  here  referred 
to,  is  that  of  1715,  ch.  23,  which  is  so  nearly  analogous  to  the  English 
statute  upon  the  same  subject,  that  it  has  been  generally  construed, 
and  applied,  in  the  same  manner.    The  6th  section,  here  particularly 
relied  on,  is  peculiar  to  Maryland.    There  is  no  English  Statutory 
Limitation,  as  to  bonds  and  judgments;  but  like  the  English  Statute 
of  Limitations,  after  prescribing  a  limitation  to  actions  upon  those 
securities,  it  concludes  with  a  saving  in  favor  of  infants,  &c.  after 
such  impediments  are  removed.    In  equity,  as  well  as  at  law,  it  has 
been  always  held  to  be  sufficient,  that  the  defendant  should,  in  his 
plea  of  the  Statute  of  Limitations,  rast  upon  the  fact,  that  the  debt 
became  due,  or  that  the  cause  of  action  had  accrued,  beyond  the 
prescribed  time,  before  the  suit  was  brought,  without  showing  that 
the  case  did  not  fall  within  any  of  the  savings  of  the  Act,  which  are 
exceptions  in  favor  of  the  party  suing,  and  therefore  if  his  case  falls 
within  any  of  them,  it  is  for  him,  and  not  the  defendant,  to  show  it. 
There  is,  therefore,  no  foundation  for  this  objection  to  these  pleas. 
The  plaintiff  has  also  urged,  that  these  pleas  ought  not  to  be  received, 
because  they  are  not  on  oath ;  and  in  reply  to  this  objection,  it  was 
contended  that  this  is  a  creditor's  bill,  and  that  in  all  such  cases,  the 
defendant,  or  any  co-creditor,  has  *  always  been  allowed  to 
^®**  take  advantage  of  the  Statute  of  Limitations  against  any 
claim,  merely  by  filing  a  note  of  such  objection,  without  oath ;  and 
that  for  these,  and  other  reasons,  apparent  upon  the  proceedings,  it 
was  not  necessary  that  these  pleas  should  have  been  put  in  on  oath. 
As  regards  the  course  of  proceeding  on  a  creditor's  bill,  it  is  true, 
that  from  necessity,  in  some  particulars,  and  for  convenience  in  other 
respects,  many  of  the  established  rules  of  the  Court,  as  between  the 
plaintiff  and  defendant,  have  been  dispensed  with,  or  put  aside,  in 
relation  to  creditors  who  come  in  after  the  commencement  of  the 
suit.    As  to  the  claim  of  the  originally  suing  creditor,  the  defendant 
is  specially  called  on  to  answer  by  the  bill,  and  therefore,  as  to  the 
claim  so  presented,  he  cannot  be  allowed  to  demur,  plead,  or  answer, 
in  any  other  manner  than  according  to  the  established  course  of  the 
Court.     But  the  other  creditors  of  the  defendant  are  called  on,  in 
general  terms,  to  come  in,  and  file  the  vouchers  of  their  claims  in  the 
Chancery  office,  by  a  given  day ;  and  not  being  allowed  to  retard,  or 
incumber  the  proceedings,  with  any  tedious,  or  very  special  allegii- 
tions,  respecting  their  several  claims,  it  is  but  reasonable  that  the 
defendant,  as  well  as  any  co-creditor,  should  be  allowed  to  rely  upon 
the  Statute  of  Limitations,  or  any  other  objection,  in  opposition  to 
them,  in  the  same  summary  and  informal  manner  in  which  the  claims 
themselves  have  been  permitted  to  be  introduced  into  the  cause,- 
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hence  it  has  always  been  deemed  sufficient,  for  a  defendant  or  any 
co-creditor,  to  file  a  short  note,  in  any  form,  and  without  oath,  of  his 
reliance  upon  the  Statute  of  Limitations,  in  opposition  to  any  such 
claim.    This,  however,  is  a  course  of  proceeding  which  has  been 
sanctioned,  because  of  the  peculiar  nature  of  the  case,  and  can  in 
no  respect  be  deemed  a  precedent  a[)plicable  to  the  case  under 
consideration.     It  may  be  regarded  as  a  general  rule,  in  equity, 
that  in   all  cases  where  the  defendant  undertakes    to   rest    his 
defence  upon  any  matter  of   fact,  not  stated    in    the    bill,   and 
only  sustainable  by  proof,  other  than  that  of  a  record,  or  some 
*  public  testimonial,  he  must  make  oath  to  the  truth  of  the    ^^- 
facts  he  so  advances  as  a  defence.    And  further,  that  in  all   ^^^ 
cases  where  the  defendant  puts  his  defence  into  the  form  of  an 
answer,  whether  it  be  confined  to  that  which  is  strictly  responsive  to 
the  bill,  or  contains  much  matter  in  avoidance,  it  cannot  be  received 
without  being  sworn  to  by  him,  unless  the  plaintiff  consents  to  its 
being  filed  without  oath.    Generally,  a  plea  in  equity  shows  some 
fact,  or  new  matter,  not  stated  in  the  bill  upon  which  the  defendant 
relies  as  an  excuse  for  not  answering  as  the  bill  requires,  and  upon 
which  he  rests  his  defence  against  the  relief  claimed  by  the  plaintifi', 
and  therefore,  in  general,  all  pleas  must  be  upon  oath,  where  the  fact 
relied  on  is  such  as  must  be  proved  by  the  testimony  of  witnesses. 
If,  however,  the  plea  relies  upon  any  public  record,  or  other  matter, 
of  which  the  Court  must  take  notice,  or  which  may  be  shewn  by  a 
record,  as  upon  a  former  decree  in  relation  to  the  same  matter  in  bar, 
then,  if  the  decree  be  enrolled  according  to  the  English  mode,  the 
defendant  may  make  profert  of  the  recoi-d,  without  swearing  to  the 
plea,  because  to  the  verity  of  the  record  there  can  be  no  addition  by 
the  defendant's  oath;  but  if  the  decree  be  in  paper  only,  so  that  it 
cannot  be  shewn  to  the  Court,  then  the  plea  must  be  on  oath.    Form 
Rom.  56.    A  plea  resting  upon  a  statute  alone,  is  a  plea  of  matter  of 
reeord ;  but  if  it  be  necessary  to  couple  any  mere  matter  of  fact  with 
a  statute,  in  order  to  constitute  or  complete  defence,  then  the  plea 
must  be  on  oath,  because  the  defence  would  be  unavailable  without 
an  averment  of  such  fact,  and  the  defendant  must  verify  by  his  oath 
all  such  facts  which  he  advances  as  a  defence ;  as  where  the  plea  re- 
lied on  the  statute  against  selling  pretended  titles,  which  prohibits 
all  such  bargains,  except  the  vendor  had  been,  one  year  previous  to 
the  sale,  in  possession  of  the  estate,  the  averment  that  the  plaintiff 
had  not  been  so  in  possession,  is-  a  fact,  without  which  the  statute 
can  be  of  no  avail  to  the  defendant;  and  therefore,  his  plea  resting 
so  far  on  a  mere  fact  as  well  as  upon  a  statute,  it  was  required  to  be 
substantiated  •by  his  oath.     Coop.  Rep.  34;  2  Ves.  and  B.    -^^ 
367;  2  Harr.  Pr.  Ch.  591,  598.    A  plea  is  an  excuse  for  not  '*®® 
answering  as  the  bill  requires,  and  therefore  a  defendant  cannot,  by 
plea,  offer  an  excuse,  and  then  go  on  to  answer  as  the  bill  requires ; 
because  such  an  answer  is  an  admission  that  there  is  no  reason  why 
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Yie  sViOxAd  not  soauswer;  ana  therefore,  b^  such  an  answer,  he  vir« 
tuaWy  ^aivea    and  overrules  bis  ple».      ^ut   tJbere  are  many  cases  in 
wMc\i  be  must  answer  certain  portions  of  ^jj^  i^n]^  {^  support  of  his 
plea,  as  wbere  a  mortgagee  files  a  bill  to  foreclose,  and  actually  states 
a  case  upon  which  he   might  be  barred  of  relief  by  the  Statute  of 
Limitations;  but  as  it  were  in  anticipation    of  that  defence,  alleges 
that  the  mortgagor  had  repeatedly  acknowledged  the  debt  to'be  due 
and  had  made  sundrj  payments  within  the  time  which  would  other- 
wise have  operated  as  a  bar;  in  snch  case,    if   the  defendant  pleads 
the  Statute  of  Limitations  in  bar,  he  must    supi>ort  his  plea  by  an 
answer,  denying  the  acknowledgments  and  paj^ments  alleged  in  the 
bill;  because  if  he  did  not  do  so,  as  those  allegations  would  be  taken 
for  true,  thej  would  take  the  case  out  of  the  statute.    This  is  said  to 
be  an  incongruous  form  of  pleading ;  and  it  is  necessajpy  in  aU  cases 
where  there  is  matter  stated  in  the  bill,  and   not  covered  by  the  plea 
which  would,  if  not  answered  and  denied,  bo  a  sufficient  reply  to  the 
plea;  but  here  there  is  no    allegation  that   anything  has  ever  been 
paid  on  the  judgment,  and  the  general  averment  of  the  bill,  »*that 
the  greater  part  of  the  interest  on  said  bond  has  been  paid  him,  but 
all  the  principal,  a.nd  a  part  of  the  interest,  is  still  due,"  without  any 
specification  as  to  the  time  when  such  payments  of  interest  were 
made,  is  entirely  too  vague  and  indefinite  to  take  the  case  out  of  the 
statute,  admitting  it  to  be  literally  true;  and  there  Ib  no  intimation 
in  the  bill  ot  any  other  circumstances  whiclx    could  prevent  the  run- 
ning of  the  statute  against  both  the  bond  and  judgment.    For.  Bom. 
58;  Mit.  ^r.  212;  3  AUe.  358.     By  Lord  Bacon's  orders  it  is  declared 
that  '^  a  demurrer  is  properly  upon  matter  defective,  contaiijed  in  the 
^^^  bill  Itself,  •and  no    foreign  matter;  but  a  plea  is  of  foreign 
4H  •    matter  to  discharge  or  stay  the  suit,  as  that  the  cause  hath 
been  formerly  dismissed,  or  that  the  plaintiff  is  outlawed,  or  excom- 
municated, or  there  is  another  bill  depending  ^or  the  same  cause,  or 
the  like;  and  such  plea   may  be  put  in  without  oath,  in  case  vrhere 
the  matter  of  the  plea  appears  upon  record;  but  if  it  be  anything 
that  doth  not  appear  upon   record,  the  plea  must  be  upon  oath.'- 
Beam.  Ord.  26.     From  which  it  appears,  that  the  peculiar  quality  in 
which  a  plea  essentially  differs  from  a  demurrer  is,  that  a  plea  rests 
ou  some  new  matter  not  set  forth  in  the  bill;  whereas,  a  demurrer  is 
fouiiided  exclusively  upon  the  matter  apparent  on  the  face  of  the  bill : 
a  plea  admits  the  truth  of  those  facts  only  of  the  bill,  which  are  not 
co^rered  by  it— but  a  demurrer  admits  the  truth  of  the  plain tifTs 
wliole  case,  and  only  denies  that  he  is  in  equity  entitled  to  the  relief 
ha  ^^^'  ®^®."  S'^PPosing  all  the  facts  stated  by  him  to  be  true ;  hence 
a  A^touTveT  is  never  required  to  be  sworn  to,  because  it  ueither  con- 
troverts any  facts  stated  by  the  plaintiff,  nor  advances  any  new  mat^ 
ter  of  <»<5t,  the  truth  of  which  may  be  denied  or  put  in  issue.     For. 
Ro'tn-  ^^'    ^^  ^^  »lso  declare<l  by  Lord  Bacon's  rules,  that  where  any 
suit  appears  upon  the  bill  to  be*  of  the  natui-*i>  ol*  those  whicU  are  reg. 
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ularly  to  be  dismissed,  such  as  bargains  at  play,  or  wages,  or  bargaius 
for  offices,  &c.  such  matter  is  to  be  set  forth  by  way  of  demurrer. 
Beam.  Ord.  27 ;  and  hence,  as  it  would  seem,  it  has  become  a  gen- 
eral rule,  that  a  plea  to  be  good  must  state  some  new  matter,  which 
is  a  bar  of  the  plaintiff,  and  not  like  a  demurrer,  rest  on  facts  in  the 
bill ;  but  if,  instead  of  doing  so,  the  defendant  relies,  by  way  of  plea, 
altogether  on  the  facts  apparent  on  the  face  of  the  bill  as  a  bar,  the 
plea  will  be  overruled ;  because  the  bill  being  open  to  a  (iemurrer,  a 
plea  cannot  be  resorted  to  upon  such  ground  as  a  defence.  1  Mad. 
Rep.  228 ;  2  Mad.  Rep.  8 ;  Mit.  Pr.  236. 

But  although  a  plea  is  generally  expected  to  advance  some  new 
matter,  not  found  in  the  bill,  as  a  bar;  yet  this  •does  not  -^^ 
-apply  to  what  is  called  a  negative  plea — as  where  the  plaintiff  ^^^ 
claimed  only  as  administrator,  and  the  defendant  pleaded  that  he 
was  not  administrator,  the  plea  was  allowed ;  and  yet  it  is  obvious 
that  it  advanced  no  new  matter,  but  rested  the  defence  upon  a  sim- 
ple denial  of  one  of  the  component  parts  of  the  plaintiff's  title  as  set 
forth  in  his  bill.  2  Ch.  Cos.  10;  3  Ch.  Rep.  71;  1  P.  Will.  767;  1 
Vem.  473;  Dick.  510;  1  CoXj  198;  11  Ves.  302. 

Every  bill  assumes  two  positions;  first,  that  the  Court  has  juris- 
diction of  the  case;  and  secondly,  that  the  plaintiff  has  the  capacity 
to  sue,  as  stated  in  the  bill;  and  therefore,  a  plea  to  the  jurisdiction, 
or  in  disability  of  the  person  which  denies  one  of  those  positions 
amounts  to  no  more  than  the  denial  of  the  title  to  relief  from  that 
Court,  or  to  that  person,  admitting  all  other  facts  to  be  true  ns  stated. 
But  there  are  pleas  in  disability  of  the  person,  such  as  infancy,  cov- 
erture, or  insolvency,  which  do  not  rest  exclusively  upon  the  state- 
ments of  the  bill ;  and  yet  it  is  said,  in  the  rules  digested  by  the 
Chancellor  of  the  Republic  of  England,  which  were  afterwards  lite- 
rally adopted,  that  a  plea  in  disability  of  the  person,  or  to  the  jurisdic- 
tion of  the  Court,  should  be  received  and  filed.  Beam.  Ord.  172,  488. 
Whence  it  would  seem  to  have  been  laid  down  as  a  general  rule  that 
such  plea«  need  not  be  put  in  on  oath ;  because,  if  in  any  case  where 
a  plea  is  required  to  be  sworn  to,  it  is  not  put  in  on  oath,  it  will  be 
considered  as  a  nullity,  and  ordered  to  be  taken  off  the  file.  Pra. 
Reg.  274 ;  2  Ves.  and  Bea.  357.  It  is  a  general  rule  in  equity,  as  well 
as  at  law,  that  a  defendant  cannot  have  the  benefit  of  the  Statute  of 
Limitations,  unless  he  in  some  way  particularly  asks  for  it.  At  law, 
where  it  appears  by  the  declaration  that  the  case  is  within  the  sta- 
tute, the  defendant  cannot  have  the  benefit  of  it  by  demurrer;  he 
can  only  take  advantage  of  it  in  such  case  by  plea,  2  Saund.  63,  note 
6 ;  and  in  equity  it  is  almost  always  taken  advantage  of  by  plea, 
or  by  being  specially  relied  on  in  the  answer;  indeed  it  was  at 
one  time  doubted,  whether  the  benefit  of  it  could  be  had  in  any 
*  other  way ;  because  it  was  said,  the  plaintiff  should  not,  by  -  q^ 
a  demurrer,  be  precluded  from  bringing  his  case  within  some  *^^ 
of  the  savings,  or  exceptions  of  the  statute,  either  by  amending  his 
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bill,  or  by  putting  in  a  special  replication.  3  Aik.  226.  Bat  where 
a  mortgagor  comes  to  redeem,  it  is  the  law,  or  rale  of  the  Goort  of 
equity,  that  he  must  show  a  good  title  to  redemption,  within  twenty 
years,  or  he  cannot  be  relieved ;  and  therefore,  it  appears  upon  the 
face  of  the  bill,  that  he  has  not  brought  his  case  within  that  rale,  or 
that  he  has  stated  no  fact  or  circumstance,  which  can  take  his  case 
out  of  the  operation  of  the  statute,  the  defendant  may  demur,  and 
rely  on  the- Statute  of  Limitations  as  a  cause  of  demurrer.  3  Bro.  C. 
0.  635 ;  2  Sch.  and  Lef.  638 ;  19  Ye%.  116 ;  1  ye%.  and  Bea.  536. 
From  this  review  of  the  subject,  it  appears,  that  when  the  oath  of 
the  defendant,  as  in  the  case  of  a  plea  which  relies  exclusively  upon 
a  matter  of  record,  can  add  nothing  to  the  verity  of  the  fact  set  out 
in  the  plea,  or  as  in  the  case  of  a  demurrer,  or  a  plea  to  the  jurisdic- 
tion, when  the  facts  relied  on  by  the  plea,  are  only  those  set  forth  by 
the  plaintiff  himself  in  his  bill,  there  the  plea  need  not  be  put  in  on 
oath. — Whence  it  is  clear,  that  where  the  lapse  of  time  appears  upon 
the  face  of  the  bill,  as  in  this  instance,  without  any  allegation  of  an 
acknowledgment,  payment,  or  other  circumstance  which  can  take 
the  case  out  of  the  statute,  the  defendant  may  take  advantage  of  the 
statute,  either  by  a  plea,  or  by  a  demurrer ;  and  such  plea  or  de- 
murrer need  not  be  sworn  to,  because  the  oath  of  the  defendant  can- 
not be  required  by  the  plaintiff,  to  verify  facts,  which  he  himself  has 
stated  to  be  true. 

Where  three  or  more  are  bound  by  a  joint  and  several  bond,  a  suit 
may  be  brought  on  it,  either  against  all,  or  any  one  of  the  obligors ; 
but  not  against  any  intermediate  number  of  them.  But  this  bill  is 
filed  against  the  representatives  of  only  two  of  the  obligoi^s,  without  in 
any  manner  accounting  for,  not  having  made  the  other  a  party. 
Yelv.  26 ;  Hard.  198 ;  1  Hen.  and  Munf.  61.  It  is  a  general  rule  in 
•  equity,  than  when  a  debt  is  joint  and  several,  the  creditor 
^^^  should  bring  all  his  debtors  before  the  Court.  The  exceptions 
to  this  rule  ai'e,  first,  when  the  party  omitted,  is  only  a  surety ;  bat 
here,  Thomas  S.  Lee,  is  stated  to  be  the  principal  debtor ;  secondly, 
where  nothing  has  been  paid,  and  the  co-obligor  is  insolvent ;  but 
here,  there  is  nothing  said  about  the  insolvency  of  Lee;  thirdly, 
where  the  co-obligor  is  dead,  and  there  are  no  personal  assets ;  but 
here  it  is  not  said  that  Lee  is  dead  without  leaving  assets ;  and 
lastly,  where  a  judgment  has  been  obtained  against  one  of  the  obli- 
gors, who  alone  is  sued,  because  the  judgment  drowns  the  bond,  and 
makes  him  alone  liable :  but  this  bill  is  against  the  representatives 
of  the  one  security,  resting  on  their  liability  on  the  bond  alone ;  and 
against  the  representatives  of  the  other  surety,  resting  on  their  lia- 
bility on  the  judgment  obtained  upon  the  bond.  Considering  this  as 
a  case  against  sureties  alone,  whose  principal  was  insolvent,  and  who 
were,  from  the  nature  of  their  liability,  entitled  to  contribution  from, 
each  other,  the  bill  may  be  well  ibunded ;  and  the  joint  and  several 
plea  of  Marsham  Waring,  and  Notley  Young,  of  Ben.,  and  Eleanor 
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Clagett,  who,  although  chargeable,  the  one  on  the  judgment,  and  the 
other  two  on  the  bond  alone,  may  yet,  in  respect  of  their  being  sure- 
ties, and  entitled  to  contribution  in  payment  of  the  same  debt,  be 
permitted  thus  to  join  in  a  defence  against  the  same  claim.  But  in 
equity  these  defendants  ought  not,  from  the  plaintiff's  own  showing, 
to  be  made  to  pay  anything,  much  less  to  be  put  to  call  for  contribu- 
tion from  each  other,  if  their  principal  be  solvent ;  for  although  the 
Court  must  by  a  general  decree,  bind  them  all  alike  in  favor  of  the 
plaintiff,  yet  it  ought  to  decree  over,  in  favor  of  the  sureties  against 
the  principal ;  which  cannot  be  done  in  this  case,  because  he  is  not 
here  as  a  party.  2  Vem.  195,  (note;)  3  East,  258 ;  2  Aikl  436 ;  3  Atk. 
406;  Dick.  738;  16  Ves.  306;  1  McCardy  301;  6  Cran.  330;  2  H.  db 
O.  309.  Upon  the  whole  then,  1  am  of  opinion,  that  the  bill  has  not 
made,  or  sufficiently  accounted  for  not  having  made  one  a  party  to 
to  this  •  suit,  who  is  represented  as  the  principal  debtor ;  and  »^^ 
the  case  must  therefore  stand  over  with  leave  to  amend  in  that  ^^  ^ 
respect.  I  am  also  of  opinion,  that  all  these  pleas  must  be  deemed 
sufficient  as  the  case  now  stands. 

According  to  the  English  course  of  proceeding,  which  has  been, 
and  unless  repealed,  is  now  the  rule  of  this  Court,  either  party  may 
set  down  a  plea  to  be  argued ;  and  if  it  be  allowed,  the  plaintiff  pays 
five  pounds;  but  if  it  be  overruled,  or  ordered  to  stand  for  an  answer, 
with  liberty  to  except,  without  a  saving  as  to  the  payment  of  costs, 
the  defendant  pays  five  pounds.  For.  Rom.  54.  The  object  of  this 
regulation  seems  to  be,  to  make  the  unsuccessful  party  pay  for  the 
costs,  and  trouble  of  the  argument  thus  called  for,  in  order  to  ascer- 
tain the  sufficiency  of  the  plea;  and  it  is  perfectly  reasonable,  that 
the  peril  of  incurring  such  costs  and  expense  should  be  entirely  reci- 
procal. But  our  Act  of  1785,  ch.  72,  sec.  25,  only  declares,  ^Hhat  the 
party  whose  demurrer  or  plea  is  so  overruled  upon  argument,  or 
withdrawn,  shall  pay  to  the  opposite  party,  the  sum  of  five  pounds 
current  money,  and  the  costs  thereof."  There  is  nothing  in  this  pro- 
vision, which  negatives  the  ancient  reciprocal  rule  of  the  Court ;  and 
therefore,  considering  the  old  rule  as  still  in  force,  and  as  founded  on 
reason  and  justice,  I  shall  apply  it  accordingly. 

Whereupon  it  is  on  this  28th  of  January,  1831,  adjudged  and 
ordered,  that  the  pleas  of  the  defendants  be,  and  the  same  are  hereby 
deemed  sufficient;  and  the  said  plaintiff  is  required  to  admit,  or 
i*eply  to  the  same.  And  it  is  further  ordered,  that  the  said  plaintiff 
pay  to  each  of  the  defendants,  the  sum  of  five  pounds,  current  money, 
and  the  costs  of  the  said  plea  to  be  taxed  by  the  register,  and  be  in  con- 
tempt until  the  said  sum  of  money  and  costs  be  fully  discharged  and 
paid.  And  it  is  further  ordered,  that  this  case  stand  over,  with  leave 
so  to  amend,  as  to  make  Thomas  S.  Lee,  or  his  representatives,  par- 
ties, or  to  show  why  they  ought  not  to  be  made  •  parties  to  -^^ 
this  suit;  or  to  amend  in  any  other  manner,  which  the  nature  ^"'^ 
of  the  case  may  require. 
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YtowvY^Vs  order,  tUe  complainant  app^^'^d  to  the  Court  of  Appeals. 

TVie  cause  was  argued  before  EA^xii^E,  ^aktjn,  and  Stephen  J  J. 
S^eed^  for  tbe  appellant,  contended.  1.  That  the  pleas  of  the  Act 
ot  Limitations  should  have  been  sworn  to.  C^oop.  Eq.  251,  252.  2. 
That  they  should  have  been  accompanied  by  answers,  showing  that 
none  of  the  payments  of  interest  allegced  by  the  l>ill  to  have  been  made 
were  made  within  twelve  years.  2  Ves.  and  ^ea.  354;  1  Mad  Rep 
204 ;  5  75. 204 ;  Eq.  Draft.  443.  3.  The  Chancellor  erred  in  deciding  the 
question  of  parties,  when  the  only  matter  sul>mitted  to  him,  was  the 
sufficiency  or  insufficiency  of  the  pleas.  4.  Tbe  old  rule  making  the 
fine  reciprocal  in  cases  of  this  description,  Ls  repealed  by  the  Act  of 
1785,  ch.  72,  sec.  25,  according  to  which  tbe  complainant  is  not  liable 
to  it. 

Fluaser,  for  the  appellees.      1.  When  the  plea,    relies  entirely  upon 
the  case  made  by  the  bill,  and  introduces  no  new  matter  in  avoidance 
it  is  good,  though  not  sworn  to,  or  supported  by  an  answer.     Coop 
Eq.  231,  232;  1  l^ewl.  Pr.  116;  2  Mad.  Ch.  Pr.  308,  310,  311:  Boehm's 
JPr.  323,    334,    &c.  ;  Mitf.    I>r.    208;  4  jff .  d-    ^.    539;  1  Madd.  R  25 
2.  There  is  no  fact  contained  in  this  bill,  whiob  made  it  necessary  to 
swear  to  the  plea,  or  to  accompany  it  with     un   answer.    The  case 
made  by  the  complainant,  i^  subject  to  the  bur   of  the  statute,  and 
there  is  nothing  for  an  answer  to  deny.    Coop.  JEq.  227,  313;  3  Johns. 
C.  C.  384;  ^B.  cfc  J.  126;   1    G.  dt  J.  272;  Mitf.  40.    3.  That  part  of 
the  Chancellors  order,  which  relates  to  parties,  decides  no  matter  of 
right,  and  is  not  the  subject  of  an  appeal.     4.    Upon  this  point,  h^i 
referred  to  1  ^ewland,  121. 

-^^       *  Stephen,  C.    J.    delivered  the    opinion  of  the    Court. 
oU»   Although  it  appears  to  be  the  practice  of  tbe  Court  of  Chan- 
cery in  England,  in  a  case  of  a  plea,  ruled  to  be  sufficient,  when  set 
down  for  argument,  to  make  the  complainant  pay  five  pounds  costs, 
1  Netcl'  Ch.  Pr.  121,  we  do  not  consider  that  such  a  principle  of  prac- 
tice can  be  sanctioned  in  this  State,  since  the  Act  of  1785,  ch.  72, 
sec.  35?  which  contains  in  our  opinion,  a  strong  and  irresistible  impli- 
cation, that  a  fine  should  be  paid  only  by  the  party  pleading,   or 
demiirring,  whose  plea  or  demurrer  should  be  overruled.    This   ex- 
presB  legislative  provision,  imposing  a  fine  upon  the  party  pleading 
or  de^no^^^^Sj  "^^  consider  a  rejection  of  the  English  practice,  which 
imposes  a  fine  upon  the  complainant,  where  the  defendant's    plea  is 
Mo^^e^^^  ^.^  .^  sufficient';  as  it  cannot  readily  be  perceived,  why 
the  imposition- 01  the  fine,  was  confined  by  that  law,  to  the  party  plead- 
ing or  demurring,  if  it  ^^s  intended  that  such  principle  of  practice 
should  be  extended  to  the  opposite  party  likewise.    Upon  the  sub- 
ject of  ^^^  *^^^*  sufficiency  of  the  pleas  filed   in  this  case,  we  concur 
in  opi»^^"  with  the  Chancellor.     We  do  not  tbink  that  it  was  neces- 
sary, *^^*5^®  ^  ^^  should  have  been  verified  by  au  oath.     Whether 
here  h»d  been  a  sufficient  lapse  of  time,  to  ma.k^e  the  bar  created  by 
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the  Act  of  Limitations  a  defence  to  the  complainant's  suit,  fully  and 
explicitly  appeared  upon  the  face  of  hia  bill.  There  was  therefore 
no  conceivable  reason  for  requiring  that  the  plea  should  be  sup- 
ported by  such  a  sanction.  Equally  unnecessary  was  it,  that  it 
should  have  been  supported  by  an  answer ;  because  there  was  nothing 
i^harged  in  the  bill,  in  avoidance  of,  or  which  could  take  the  case  out 
of,  the  operation  of  the  Act  of  Limitations.  The  payment  of  inte- 
rest, if  it  had  been  precisely,  or  definitely  alleged  in  jioint  of  time, 
it  is  clear,  both  upon  reason,  and  authority,  would  not  have  had 
that  effect ;  because  the  language  of  the  statute  of  this  State,  in  the 
ca«e  of  a  bond,  is,  positive  and  peremptory,  that  no  bond  shall  be 
good  and  pleadable,  or  admitted  in  evidence,  after  the  principal 
*  debtor  and  creditor  have  been  both  dead  twelve  years,  or  -^^ 
the  debt,  or  the  thing  in  action,  above  twelve  yeara  standing,  ^"^ 
saving  to  the  creditor  the  usual  benefits,  or  exceptions  of  infancy 
&c.  It  is  also  incontrovertibly  established,  that  not  even  an  express 
acknowledgment  of  the  debt,  will  revive  the  remedy  upon  the  bond, 
when  barred  by  the  operation  of  the  Act. 

The  decree  of  the  Chancellor  is  therefore  reversed,  and  the  case 
sent  back  for  further  proceedings,  agreeably  to  the  principles  herein 
<M)ntained.  Decree  reversed. 


Daniel  Cabboll,  of  Dnddington  vs.  Lee,  Adm'r  of  Lee. — June, 

1832. 

A  separate  estate  in  a  wife,  in  personal  chattels,  was  unknown  to  the  com- 
mon law ;  like  her  person,  her  property  was  under  the  control  of  her 
husband. 

A  separate  property  may  now  be  held  by  a  married  woman,  through  the 
intervention  of  a  trust,  and  even  without  the  interposing  office  of  a  trus- 

To  exclude  the  marital  rights  over  her  property,  a  clear  intention  in  the 
donor,  that  it  shall  be  for  her  separate  use,  must  appear.  No  technical 
words  are  necessary,  but  adequate  language  must  be  employed  in 
making  a  gift,  to  manifest  a  decided  intention  to  transfer  a  separate 
interest,  (a) 

A  gift  of  plate  to  a  married  woman,  unexplained  as  to  intention,  is  a  gift,  to 
which  the  marital  rights  instantly  attach,  and  the  thing  given,  immedi> 
ately  becomes  the  property  of  the  husband. 

When  property  in  controversy  is  within  the  limits  of  the  State,  and  the 
claimant  resides  abroad,  the  Chancery  Court  has  an  undeniable  jurisdic- 
tion over  the  case,  {b) 

So,  where  the  defendant  is  within  the  State,  and  the  land,  or  other  property 
in  contest,  is  beyond  its  limits,  although  the  proceeding  is  in  rem,  the 


[a)  Cited  in  Hutchins  vs.  Dixon,  11  Md.  87;   Chetv  vs.  Beall,  18  Md.  860; 
Brandt  vs.  Nickle,  28  Md.  449.     See  Rev.  Code,  Art.  15,  sec.  19. 

(b)  Approved  in  Keyser  vs.  Rice,  47  Md.  211. 


^w 
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Ooxxit.  ol  CViancety  has  jurisdiction.      To        ^ orce  a  decree  in  such  a  case, 
\iie  pTweediiig  may  be  m  peracmam,^  as  '^     *^   ^s  by  injunction,  to  recover 
the  poBseBBioii  of  the  tiling  disputed. 
Where  the  property  has  been  removed,    from  the  St&te,  and  the  defendant 
*  resides  out  of  its  limits,  his  appearance  to  the   suit,  and  answer  to  the 

bill,  for  the  purpose  of  contesting  tbe  merits,  is  ^veaiver  to  any  ohjection 
to  the  jurisdiction  of  the  Court,  although  in  his  £knswer  he  also  excepts 
to  it.  (c) 

-|^«       •  Appeal  from   the  CJourt  of  Cliancory.     The  present  bill 
^^^  was  filed  by  the  appellee,  Wm.  Lee,  as  administrator  ol"  Mary 
Lee,  oil  the  Ist  of  November,  1827,  against   ttie  appellant,  aud  one 
I>auiel  0.  Siin.    The  bill  stated,  that  acertaio    Igrnatias  Digges,of 
Prince  George's  Couuty,  in  the  State  of  Maryland,  being  possessed 
of  a  large  quantity  of  silver  plate,  by  his  last   will  and  testament, 
dated  in  1784,  (a  copy  of  which  is  exhibited  wit  b   the  bill,)  bequeathed 
the  same  to  his  wife,  Mary  JDig^ges,  for  life,  reroa^inder  to  his  grand- 
son, Ignatius  Digges  Lee;    but  in  case  he    stiould  die  before  be 
attained  the  age  of  twenty-one,  or  unmarried,  then  to  Mary  Lee, 
the  intestate  of  complainant,  and  her  heirs ;  that   Mary  Digges,  the 
wife  of  the  testator,  and  the  executrix  named    in  bis  will,  took  out 
letters  testamentary,  and    assumed  the   bnrden    of  the  execution 
thereof;  that  Ignatius  Digg^a  Lee,  died  before  he  attained  the  age  of 
twenty-one  years,  and  unmarried,  after  which  Mlary  Digges  delivered 
to  the  intestate  of  complainant,  sundry  pieces  of  the  plate,  thereby 
recognizing  th®  authority  of  Ignatius  Digges  to  dispose  of  it;  that 
Mary  Digg^^  ^?®  since  departed  this  life,  hiLving  made  and  duly 
executed  her  will,  of  which    Daniel  C.  Sim  is  the  executor,  and  be- 
queathing to  Daniel  Carroll,  (the  appellant,)  of  the  District  of  Colum- 
bia   a  considerable   portion   of  the  aforesaid   plate,  (which  the  bill 
enumerates,)  and  which  her  executor  accordingly  handed  over  to 
Carroll,  the  legatee,  who  is  now  in  possession  ot  the  same,  claiming 
title  thereto,  under  the  will  of  the  said  Mary  Digges.— Prayer,  That 
said  Carroll,  and  Sim,  the  executor,  may  be  decreed  to  deliver  com- 
plainant the  pieces  of  plate  aforesaid,  of  which  they  may  respectively 
be  in  possession,  or  pay  the  value  thereof,  and  for  general  relief;  and 
an  order  for  publication  is  prayed  against  Carroll. 

Carroll  i^  ^^^  au«wer,  says,  that  he  resides  out  of  the  State  of 
Maryland,  and  that  the  whole  subject-matter  of  the  suit,  was,  at 
•the  ticne  of  filing  the  bill,  and  now  is,  beyond  the  limits  of  this  State, 
as  th^  complainant  in  his  bill  charges;  he  therefore  objects,  and 
pleads  to  the  jurisdiction  of  •  the  Court,  in  the  premises. 
506  The  answer  then  admits,  that  Ignatius  Digges  died  as  stated, 
having  ^^  ^^^  ^^"'  ^*  which  his  wife,  Mary  Digges  was  executrix, 
beque^t^^^  ^^^  P^ate,  as  the  bill  charges;  that  Ignatius  Digges 
Lee,  die^^    ^^^^^  ^^^nty-one  years  of  age,  and   nnmarried,  and  that 

approved  in  Brookes  vs.  Delaplame,  1  Md.  Ch.  358. 
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complainant  is  the  administrator  of  Mai j  Lee ;  that  he  the  defend- 
ant holds  the  plate  under  the  will  of  Mary  Digges,  who  died  in  1825^ 
to  whom  it  properly  belonged ;  that  it  was  in  no  wise  subject  to  the 
will  of  her  husband,  Ignatius,  even  though  she  might  have  been  in 
possession  of  it  during  his  life-time,  as  in  that  event,  it  constituted  a 
portion  of  her  paraphernalia,  over  which  her  husband  could  exercise 
no  control,  by  any  attempted  testamentary  disposition.  The  juris- 
diction of  the  Court  was  also  objected  to,  upon  the  ground  that  the 
subject-matter  of  the  controversy  is  cognizable  in  a  Court  of  common 
law.  The  answer  denies  that  Mary  Digges  delivered  any  portion  of 
said  plate  to  Mary  Lee,  in  pursuance  of  the  provisions  of  her  hus- 
band's will,  or  that  she  ever,  in  any  way  acquiesced  in  the  power 
assumed  by  him  in  his  will,  to  dispose  of  the  same,  if  his  will  does 
in  fact  assume  such  power.  It  also  denies,  that  tlie  limitations  in 
the  will  are  valid  and  effectual,  in  reference  to  such  property,  to  vest 
the  title  in  Mary  Lee,  although  the  intention  of  the  testator  may 
have  been  such  as  the  complainant  assumes  it  to  have  been,  on  the 
contrary,  the  answer  insists  that  Mary  Digges,  the  first  taker,  took 
an  absolute  and  indefeasible  estate  therein. 

The  answer  of  Sim,  the  executor  of  Mary  Digges,  admits  the  exe- 
cution of  the  wills,  and  the  deaths  of  the  several  parties,  as  stated ; 
that  he  had  delivered  a  portion  of  the  plate,  as  the  bill  charges,  to 
Carrol],  the  other  defendant,  in  compliance  with  the  will  of  his  tes- 
tatrix, in  which  he  insists  he  was  justifiable,  as  the  same  was  given 
to  his  testatrix  by  her  brother,  after  her  intermarriage  with  Ignatius 
Digges,  and  was  always  during  her  life,  considered  by  her,  as  her 
sole  and  separate  property. 

*  It  was  proved,  under  a  commission,  that  the  plate  in  ques-  .^,y 
tion  was  given  to  Mary  Digges  by  a  brother,  during  her  cov-  ^^  • 
erture. 

BLAif D,  C.  at  December  Terpi,  1830,  decreed,  that  the  defendants^ 
Daniel  C.  Sim,  and  Daniel  Carroll,  of  Duddington,  forthwith  trans- 
fer and  deliver  over  to  the  plaintiff,  the  several  pieces  of  silver  plate, 
in  the  proceedings  mentioned,  which  have  been  hitherto  held  and  de- 
tained by  the  s<aid  defendants,  and  that  they  pay  the  plaintiff  his 
costs. 

From  this  decree  the  defendant,  Carroll,  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  at  June  Term,  1832,  before 
Eable,  Martin,  and  Stephen,  JJ. 

Speedj  for  the  appellant,  contended,  1.  That  the  complainant  had 
a  legal  remedy.  2.  That  the  plate  being  the  paraphernalia  of  the 
wife,  the  husband  could  not  dispose  of  it  by  will,  though  by  the  same 
will,  a  benefit  might  be  conferred  upon,  and  enjoyed  by  her.  Brink- 
man  vs.  Brinkman,  3  Atk,  358,  394;  2  lb.  79.  2.  He  argued,  that  a 
present  to  a  wife,  by  a  stranger,  during  coverture,  is  a  gift  to  her 


^e^pataie  \xaei,  and  the  busband  bas  no^  cOHtt^o/  over  it.   3  Aik.  93.    3. 
CarroW,  t\ie  defeudant,    and  the  subject  of  f^i^^  gajt,  being  both  be- 
yond tbe \\ui\ta  of  tbe  State,  tbe  Court  ba^  n^  furisdiction. 
l>Jo  counsel  argued  lor  tbe  appellee. 

Eaulb,  J.  delivered  tbe  opinion  of  the  Court,.  The  pieces  of  plate 
wbicb  form  tbe  subject  of  dispute  between  tli«  parties  in  this  case, 
are  claimed  by  the  appellee,  under  the  will  af  Ignatius  Digges,  and 
bj  the  appellant,  Daniel  Carroll,  of  Dudding^ton,  under  the  will  of 
Mary  Digges,  tbe  surviving  wife  oi  Ignatius  I>i^ges.  What  were 
_  tbe  respective  rights  of  these  testators,     'while  living,  •to  this 

oUcI  property,  presents  the  inquiry  at  this  tinne  first  to  engage  the 
attention  of  the  Court  of   Ap>peals.     All  the  -fcostimony  in  the  caase, 
was  taken  on  the  part  of  the  appellee.     From  this  it  appears,  that 
the  disputed  plate  was  given  to  Mary  Digges^  by  one  of  her  brothers 
after  her  marriage  with  Ignatius  Digges ;  and    t;fie  question  we  have 
to  decide,  is,  whether  by  the  ^ft  it  became    her   sole  and  separate 
property,  or  devolved  on   her  husband,  and  made  a  part  of  his  per- 
sonal estate.    A  separate  interest  in  a  wife  in  personal  chattels,  was 
nnknown   to  the  common '  law.     Like  her  person,  her  property  was 
under  the  control  of  her  husband.    This  strictness  has  been  much 
relaxed  by  the  decisions  of  the  Courts  of  equity.     It  is  now  fully  es- 
tablished, that  a  separate  property  may  be  held  by  a  marned  woman, 
through  the  intervention  of  a  trust,  and  even  without  the  interpos- 
ing office  of  a  trustee.    To  exclude,  however,  the  marital  rights  over 
her  property,  a  clear  intention  in  the  donor,  tli»t  it  shall  be  for  her 
separate  use,  must  appear.      No  technical  words  are  necessary  to 
•create  a  separate  use,  but   adequate  language  must  be  employed,  in 
making  the  gift,  to  manifest  a  decided  intention  to  transfer  a  sepa- 
rate interest ;  to  show  that  the  husband  was  not  to  enjoy  what  the 
Jaw  would  otherwise  give  him. 

Is  this  the  character  of  the  gift  we  have  now  to  review  t    It  was 
made,  it  is  presumed,  by  parol,  and  many  years  have  elapsed  since  it 
was  inade.    What  the  declared  intention  of  the  giver  was,  if  his  in- 
tention was  expressed,  is   lost  in  time,  and  mast  forever  remain  a 
secret  to  us.    All  we  know  is,  it  was  a  present  of  plate  from  a  brother 
to  a  iniirried  sister.     Can  we,  from  this  circumstance  of  relationship, 
and  I'rom  the  nature  of  tbe  subject  given,  infer  an  intention  in  him, 
to  ffi  ve  it  to  ber,  for  her  separate  property  t    This   is  the  particular 
point    that  awaits  our  decision,  and  it  does  not  seem  to  us,  that  we 
neecl   ^^  ^^^^  ^^  giving  it.     it  is  plain,  this  naked  gift  does   not  jus- 
tify '^tx  inference,  that  it  was  her  brother's  decided  intention  to  give 
to*  j^iiry  Digges  this  plate,  for  her  sole,  separate  use.     We  are  aware 
of  the  case  •  of  Brinkman  vs.  Brinkman^  adverted  to  in  3  Aik. 
SO©   392,  where  such  a  gift  of  plate,  from  the  father  of  the  husband 
to  the  ^***^'  immediately  on  her  marriage,  was  ox>ustnied  to  pass  tbe 
property  to  her  separate  use ;  but  we  do  not  feel  d\stK)sed  to  yieWiJo 
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it,  as  an  authority.  It  is  a  (;ase  not  regularly  reported,  and  in  our 
apprehension,  the  subject-matter  of  the  g^ift  does  not  justify  the  in- 
ference, that  it  was  designed  for  the  separate  use  of  the  wife.  We 
consider  plate  as  an  article  of  family  use,  and  one  that  makes  as 
niach  a  part  of  the  household,  as  any  that  belongs  to  it.  It  is  then 
our  opinion,  that  a  gift  of  plate  to  a  married  woman,  unexplained  as 
to  intention,  is  a  gift  to  which  the  marital  rights  instantly  attach, 
and  that  the  thing  given  immediately  becomes  the  property  of  the 
husband. 

There  is  a  further  question  in  this  case,  that  requires  a  moment  of 
our  attention.  It  arises  out  of  the  plea  put  in  by  the  appellant,  to 
the  jurisdiction  of  the  Court.  The  plea  states  the  facts,  which  are 
conceded  by  the  pleadings,  that  at  the  time  of  filing  the  bill,  the  ap- 
pellant resided  in  the  District  of  Columbia,  where  he  had  in  his  pos- 
session the  plate  sought  to  be  recovered.  Ought  the  Chancellor  to 
have  disregarded  the  plea,  and  decreed,  as  he  did,  the  delivery  of 
the  plate,  is  then  the  point  of  inquiry  f  Where  property  in  contro- 
versy is  within  the  limits  of  the  State,  and  the  claimant  resides 
abroad,  the  Chancery  Court  has  an  undeniable  jurisdiction  over  the 
case.  1  Aik.  19;  2  McCord  Ch.  437.  So  where  the  party  defendant 
is  within  the  State,  and  the  land,  or  other  property  ia  contest,  is  be- 
yond its  limits,  although  the  proceeding  is  in  rem,  we  apprehend 
there  is  no  want  of  jurisdiction  in  the  Chancellor.  To  enforce  a  de- 
cree in  a  case  of  this  kind,  the  proceedings  may  be  in  personam,  as 
well  as  by  injunction,  to  recover  the  possession  of  the  thing  disputed. 
This  is  the  case  of  Penn  vs.  Lord  Baltimore,  1  Ves.  Sen.  454,  where 
Lord  Hardwicke  held,  that  the  property  in  dispute  being  in  the  Plan- 
tations, was  no  legal  impediment  to  making  the  decree,  the  parties 
to  the  suit  being  in  England.  *  The  subject  before  us,  how-  «^^ 
ever,  is  supposed  to  afford  a  stronger  case,  inasmuch  as  both  ^-"  W 
the  party  and  property  were  without  the  limits  of  Maryland,  at  the 
institution  of  the  suit,  of  which  the  defendant  was  notified  by  an 
order  of  publication.  There  might  be  something,  perhaps,  in  this 
concurrence  of  facts,  .if  the  property  had  not  been  removed  out 
of  the  State,  and  the  appellant  had  not  appeared  and  answered  the 
bill,  as  well  as  except  to  the  jurisdiction.  This  he  did,  and  contested 
the  question  of  merits  before  the  Chancellor,  whether  the  complain- 
ant had  a  right  to  recover:  and  if  the  decree  had  been  in  his  favor, 
would  assuredly  have  forced  his  adversary  into  the  Court  of  Appeals,, 
or  forever  barred  him  from  a  further  suit  for  the  same  property.  To 
say  nothing  of  the  effect  of  the  answer  upon  the  plea,  this,  we  con- 
ceive, is  a  waiver  of  it,  and  a  submission  to  the  jurisdiction,  and 
brings  the  subject  as  much  within  the  power  of  the  Court,  as  in  the 
case  of  Penn  vs.  Lord  Baltimore,  where  the  party  resided  within  the 
Chancery  jurisdiction.  Decree  affirmed. 
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aTEi^iLUT,Trv\ate8  0f  Stone  m.  StoNB  et  i^j^^  ^j^d  White.— June, 

1S32. 

It  la  an  establiBhed  principle  of  evidence^  tliat  the  a.ns'^'er  of  one  defendant 
cannot  be  received  in  evidence  against  a  co-defexi<iaA^*    ^^  the  complain* 
ant  Irishes  to  establish  a  fact,  by  tbe  evidence  o^  £k  co-defendant,  he  may 
be  examined  as  a  witness  on  interrogatories,  whioli  will  afford  the  other 
defendant  an  opportunity  to  cross-examine  him..    (^) 
In  a  suit  in  Chancery,  by  the  permanent  trustee  of   a-n  insolvent  debtor,  it  is 
necessary  to  show,  that  the  complainant  gave  t>ozx<l    with  surety  in  that 
character  before  filing  his  bill,  and  although  the  abnegation  in  the  bill,  to 
that  effect,  was  admitted  in  an  answer  by  one  def  en^d&nt,  yet  as  respects 
another  defendant,  whose  ansv^er  was  silent    izi.  relation  to  that  fact, 
proof  ot  the  bond  with  surety  was  held  requisite. 
m-m^     *  Where  the  Court  of  Appeals  is  of  opinion  tbebt  a.  bill  dismissed  gene- 
^**  rally  by  the  Chancellor,  should  have  t>een.  dismissed  without 

prejudice,  the  practice  is  to    reverse  the  decree    o£  the  Chancellor,  and 
pass  a  new  decree,  (b) 

• 

APPEAXr  from  the  Court  of  Chancery.  On  th.e  24th  January,  1829, 
a.  bill  was  fil«<^  by  the  appellant,  David  Stewart,  ««  permanent  trug- 
tee  of  S»W^®^  Stone,  against  the  appellees,  Samuel  Stone  and 
Barbara  bis  wife,  and  Jacob  White. 

The  bill  stated,  that  Stone  became  indebted  to  one  Chas.  Salmon, 
in  the  y©^^  1826,  for  goods,  &c.  sold  him  by  Salmon,  to  the  amount 
of  $490.53,  for  which  he  gave  his  promissory  note,  payable  in  six 
months,  from  the  3d  May,  in  the  year  aforesaid.  That  said  note  not 
being  paid  at  maturity,  suit  was  instituted  upon  it,  and  judgment 
obtained  in  September,  1828.  That  a  ca.  %a.  issued  thereon,  which 
was  served  on  the  defendant,  on  the  3d  January,  1829,  and  on  the 
6th  of  the  same  month,  the  said  defendant  applied  for,  and  obtained 
a  personal  discharge,  under  the  insolvent  laws  of  the  State.  That 
on  the  I4:th  of  the  same  month,  complainant  was  duly  appointed  his 
permanent  trustee,  and  gare  his  bond  as  such,  which  was  duly  ap- 
proved by  the  Commissioners  of  Insolvent  Debtors  for  the  City  and 
County  of  Baltimore,  That  the  insolvent  returned  no  property  on 
his  sche^«^®'  *^  ^^  ^*"^®  ^^  *^*®  application.  The  bill  then  charges, 
that  at  t^®  *^°^®  Stone  became  indebted  to  Salmon,  as  aforesaid,  he 
(Stone)  ^^^  ^°  possession  of  a  considerable  estate,  both  real  and 
personal-t  ^^^  evidences  of  debt  amounting  in  the  whole,  to  not  less 
than  $3,0^^-  '^^^^^  ^^^  *^®  purpose  of  defrauding  his  creditors,  he, 
on  the  27tb  August,  1828,  united  with  his  wife,  in  a  conveyance  of 
the  whal^  ^^  ^^'®  **'*^  ©state  to  Jacob  White,  in  trust  for  his  said 

(a)  Afflrixi©^  in  BriercK  vs.  McCauley.  7  Gill,  196,  and    Reese  vs.  Reese,  41 

M.d.    559 

(b)  Approved  in  McElderry  vs.  Shiptey,  2  Md.  37.     Cf .   Benscotter  va.  Oreeti, 

60  Md.  888. 
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wife,  as  will  appear  by  reference  to  the  conveyance,  a  copy  of  which 
the  complainant  exhibits  with  his  bill.  And  he  charges,  that  said 
conveyance  was  made  by  Stone,  under  an  expectation  of  becoming 
an  insolvent  debtor,  and  for  the  purpose  of  giving  an  undue  and 
improper  preference  to  *  the  wife,  and  is  therefore  absolutely  m-m^ 
null  and  void,  and  the  property  meant  to  be  conveyed,  is  ^*'^ 
vested  in  complainant  as  trustee,  of  the  insolvent.  The  bill  then 
prays,  that  said  deed  may  be  declared  void,  and  the  property  be 
delivered  to  complainant,  for  the  benefit  of  the  insolvent's  creditors, 
and  for  general  relief. 

'  The  answer  of  Barbara  Stone,  admitted  that  she  had  been  in- 
formed of  certain  dealings,  and  mercantile  transactions,  between  her 
husband,  Samuel  Stone  and  Charles  Salmon,  though  she  had  no 
personal  knowledge  on  the  subject.  She  also  admitted  that  she  had 
been  informed,  ^^that  the  said  Samuel  Stone  hath  made  application 
for  the  benefit  of  the  insolvent  laws  of  Maryland,  and  that  the  com- 
plainant hath  been  appointed  his  permanent  trustee  for  the  benefit 
of  his  creditors."  The  answer  then  goes  on,  to  deny  the  fraud 
charged  by  the  bill,  and  asserts,  that  the  deed  which  it  seeks  to 
vacate,  was  made  in  pursuance  of  an  ante-nuptial  contract,  (exhibited 
with  the  answer)  entered  into  between  her  and  her  present  husband, 
Stone,  on  the  2d  February,  1826,  five  days  before  their  intermarriage. 

The  answer  of  Samuel  Stone  the  insolvent,  admits,  that  in  the 
spring  of  1*826,  and  subsequent  to  his  intermarriage  with  Barbara, 
he  liecame  indebted  to  Charles  Salmon,  in  the  manner,  and  to  the 
amount  stated  in  the  bill,  for  which  he  gave  his  note  as  charged. 
That  suit  was  instituted  thereupon,  judgment  recovered,  this  re- 
spondent arrested,  that  he  petitioned  for,  and  obtained  the  benefit 
of  the  insolvent  laws,  as  likewise  alleged;  that  complainant  was 
appointed  his  permanent  trustee,  and  gave  bond  as  such  trustee, 
which  has  been  approved  by  the  Commissioners  ^of  Insolvent 
Debtors  for  the  City  and  County  of  Baltimore.  After  denying  the 
fraud,  this  answer  also  sets  up  the  ante-nuptial  contract,  relied  on, 
and  exhibited  with  the  answer  of  Barbara  Stone,  and  alleges,  that 
the  deed  sought  to  be  annulled,  was  made  in  pursuance  thereof,  and 
not  for  the  purpose  of  defrauding  his  creditors. 

•  The  answer  of  Jacob  White,  the  other  defendant,  is  not  ma-  -  -  ^^ 
terial ;  and  the  proof  taken  under  a  commission  related  merely  ^^^ 
to  conversations  with  the  insolvent,  before  and  after  he  petitioned, 
in  reference  to  the  claim  of  another  creditor.  There  was  no  proof 
that  complainant  had  given  a  1)ond  with  security,  as  trustee. 

Bland,  C.  (at  March  Term,  1831,)  dismissed  the  bill  with  costs. 
From  this  decree  the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Martin,  Stephen,  and  Dorset,  J  J. 
Boyle  and  Oill^  for  the  appellant,  ief(Prred  to  the  Act  of  1806,  ch. 
110,  sec.  9;  1807,  ch.  53;  1812,  ch.  77,  sec.  1 ;  1816,  ch.  221. 
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Scott,  tor  t\ie  appellee,  cited  Wincli^^^^     v.s.   The   Union  Bank  of 
Maryland,  2  O.  <fc  J.  73. 

MA15.TIS,  J.  delivered   the  opinion   of  the    Court.    We  think  the 
Chancellor  was  correct  in  dismissing  the  bill  in  this  case.    In  form- 
ing this  opinion,  this  Court  have  not.  taken  into   consideratiou,  \fhat 
is  deemed  the  merits  of  the  case,  the  deed,  the  antenuptial  contract 
the  fraud,  and  the  undue  preference,  &c.     W^o    think  that  the  com' 
plaiuant  has  not  shown   himself  entitled,  to    l>ring  those  questions 
before  the  Chancellor.     He  has  alleged  in  th^  l>ill,  that  he  is  the  per- 
manent trustee  of  Samuel  Stone,  and  as  sooli,  has  given  the  bond, 
required  by  law.    To  clothe  him  with  the  aufctiority  he  claims  in  his 
representative  character,  this  allegation  oug^bt;  to  have  been  admitted 
by  the  defendants,  or  established  by  other     evidence.    The  record 
contains  no  other  evidence  upon  this  subject.        The  answer  of  Samuel 
Stone  admits  that  complainant  was  appointed  his  i>ermanent  trustee 
and  gave  bond  as  such  trustee,  &c.;  but    this  answer  •  cannot 
«*^    be  used  against  Barbara  Stone,  the    party  interested  in  the 
deed.    It  is  an  established  principle  of  evidence,  that  the  answer  of 
one  defendant  cannot  be  received  in  evidence  against  a  co-defendant 
If  the  complainant  wishes  to  establish  a  fact  l>y  the  evidence  of  a  co- 
defendant,  he  may  be  examined  as  a  witness   on   interrogatories, 
which  will  aflPord  the  defendant   an  opportunity  to  cross  examine 
him.    Barbam  Stone,  in    her  answer  says,  slie  has  been  informed, 
that  Samuel  Stone  hath  made  application  for  the  benefit  of  the  insol- 
vent  laws  of  Maryland,    and    that    the    complainant   hath    been 
appointed  his  permanent  trustee,  for  the  benefit  of  his  creditors.    If 
this  is  deemed   an  admission  that  the  complainant  was  permanent 
trustee,  yet  she  is  entirely  silent  as  to  the  bond.     There  is  then,  no 
legal  testimony   in  this  record,  to  shew  that   complainant  ever  did 
give  a  bond,  with  security,  as  required  of  him  bylaw,  as  the  perma- 
nent trustee  of  Samuel  Stone;  that  this  was  necessary,  before  he 
went  iuto  Chancery,  see  the  case  of   Winchester,  trustee  of  WUliam% 
vs.  7"he  Union  Bank  of  Maryland^  2  O.  &  J.  73,  where  the  Court  say, 
the  <lifferent  insolvent  laws  of  the  State  constitute  one  general  syV 
tem,  and  mast  be  construed  together ;  and  so  construed,  require  a 
bon<i,  with  security,  to  be  given  before  a  trustee  can  act  as  such; 
wittioat  which,  be  cannot  be  invested  with  the  charaxjter  and  rights 
of  a  trustee. 

Xioder  this  view  of  the  case,  we  think  the  bill  ought  to  have  been 
disitjiss®*^'  ^"^  without  prejudice,  &c.  The  complainant  ought  not 
to  l>e  precluded,  if  be  has  equity,  from  again  presenting  himself 
before  the  Court ;  and  to  afford  him  that  opportunity,  we  think  it 
necessary  to  reverse  the  decree,  but  without  costs,  and  to  pass  a  new 
decree  to  dismiss  the  bill,  without  prejudice,  &c. 

Decree  reversed. 
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ABATEMENT. 

1.  The  death  of  one  of  the  parties  named  as  defendant  in  a  writ,  before 

the  impetration  of  it,  is  ground  of  abatement.  McLaughlin  vs.  De 
Young^  4. 

2.  Judicial  writs  do  not  in  general  abate  by  the  death  of  the  partj. 

Hanson  vs.  Barnes^  217. 
See  Appeal  and  Error,  1,  2. 
Pleading,  1.  2. 

ACCOUNT. 

1.  An  action  of  account  is  the  only  action  that  can  be  brought  against 

a  guardian,  qua  guardian,  in  a  Court  of  law,  other  than  an  action  on 
his  bond.     Oreen  vs.  Johnson^  238. 

2.  Limitations  apply  to  the  action  of  account.    lb. 

ACTION. 

1 .  Where  two  are  bound  for  the  payment  of  a  specific  sum,  and  one  pays 

the  whole,  he  can  either  at  law  or  equity,  call  upon  the  other  to  oon> 
tribute,  and  thus  recover  a  moiety  of  what  he  has  paid.  Owens  vs. 
Collinson^  19. 

2.  M.  and  J.  gave  their  joint  and  several  single  bill,  upon  which  an 

action  was  brought  against  the  administrator  of  J.  The  defendant 
moved  the  Court  for  a  non-suit  under  the  Act  of  1826,  ch.  167,  sug- 
gesting, that  M.  was  alive,  and  within  the  county  at  the  institution 
of  the  suit.  The  County  Court  decided  that  a  motion  was  a  proper 
mode  of  bringing  the  question  before  the  Court,  and  awarded  a 
non-suit.  Held,  upon  appeal,  that  the  Act  of  Assembly  had  no  appli- 
cation to  the  case.    Blizzard  vs.  Jacobs,  48. 

3.  Where  two  obligors  united  in  a  bond,  and  one  of  them  is  dead,  the 

1st  section  of  the  Act  of  1825,  ch.  167,  does  not  prohibit  separate 
actions  against  the  survivor,  and  the  representative  of  the  deceased; 
nor  does  it  apply  where  only  one  suit  has  been  brought,  although  all 
the  obligors  are  alive,  and  reside  in  the  same  county.    lb. 

4.  Where  the  obligors  are  all  alive  and  reside  in  the  same  county,  and 

the  obligee  elects  to  sue  one  of  them  only,  he  cannot  bring  another 
suit  afterwards  against  the  others,  without  being  subject  to  a  non- 
suit,   lb. 

5.  The  office  of  the  2d  section  of  the  Act  of  1825,  ch.  167,  is  to  provide 

for  the  case  of  the  death  of  one  or  more  joint  and  several  obligors, 
where  the  judgments  being  different,  the  surviving  obligor  or  obli- 
gors cannot  be  united  in  the  same  action  with  the  representative  of 
21  3  G.  &  J. 
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^^xOl^-^^^r^SS*' obligor  or  obligore.     Ther«  thecreditorat  W«  «»e«t«m 

j^(yTT-*-'      ^-be  df*^7ne  or  two  BUits,  oue  against  the  Burvivor,  and  fti.oth«r 

■^*^n«t  the  wpreBentative.     Yet  if  there  be  more  than  one  sumvor 

«*^    „  in  the  aame  county,  he'is  as  to  them,  restrained  to  one  suit. 

^^1-wlng  11  *  ■' 

^^'  «  obliKorB  live  in  different    counties,  tbe  creditor  may  sue  on 
^        VS^k*ere  o  ^^^^^  ^^  ^^  election.     He  is  however  reBtricted.  as  to  orip- 
^1  ^ies  to  hiB  bond,  to  one  suit  in  each  county.     lb. 

ACCOUNT,  1- 

^*^'^     ^ssoMPsrr. 

OoHFUcr  OF  Laws,  2. 

-tnoDITT,  34- 

^XBCDTOBS  AND  ADMINISTRATOBS,  8,  8. 

-p-BoMiasoBY  Notes,  1-  ^  „ 

i^SPASS  QDABK  Cl^USOM  FREOrT.  S. 
TBDOT8  AND  TKCCTEE8,  5. 

ADV  -'^^^SkNT  AUD  DiSTBIBtinON,  1. 

AI^^'^^^'Seadino,  B. 

-      AND   EBBOR. 

iFPBA-'-'    "^1  from  a  decree  ol  the  Chancellor  cannot  properly  be  taken, 

1 ,    ■^'^^^'^^Q  death  of  the  only  complainant  in  the  cause,  in  the  name 

t        jjjpiainanf,  and  neither  the  appearance  o(  the  representa- 

**-*  ^""^f  the  deceased  party,  after  a  auggestion  of  the  death  in  the 

***^^  11  to  Court,  nor  the  appearance  of  the  other  party  there,  cures 

APP*  *  q-vj  Court  on  motion  dismissed  such  an  appeal.     Oiringi 

tbe  defect.      *    ■ 

vB.  'i'"**^*  J785,  ch.  80,  sec.  1,  (to  prevent  the  abatement  of  actions) 
3.  Tbo  Act  ot      .     to  caUBea  in  the  Appellate  Court.     lb. 

doesnotapFg^g  ^  90  g^  11.  and  1815,  ch.  148,  sees.  5.6,  relate  to 
g    The  Actso  Court  of  Appeals,  but  neither  of  them  relates  to  an 

^^auBes  in  from  Chancery  in  the  name  of  a  deceased  person.     lb. 

appeal  pray  ^  the  County  Court,  upon  an  issue  joined  on  a  plea  of 
I,  A.  judgment  ^^  cannot  be  reviewed  in  the  Appellate  Court,  -when  the 
fivl  '™''*'^.  a  uOt  except  to  that  judgment,  and  incorporate  the  record 
appellant  °'^^),mitted  to  the  Court  in  a  bill  of  exception,  nor  put  any 
■which  was  ^^  record  to  shew  why  such  judgment  should  not  be 
matter  «P<'*'^yrM  vs.  Katn,  18. 

^ndered.  ^^  ^j^^  compatency  of  a  witness,  by  whose  proof  a  mere 
5  The  objecuo  Qj^er,  not  the  subject  of  au  appeal,  was  obtained,  is 
ioterlocntoO^^^^jgjj  ^  ^^  Appellate  Court,  though  more  than  nine 
open  to  CO  ^lapsed,  between  the  passage  of  the  interlocutory  order, 
mouths  baa  takioB  **">  appeal  from  the  final  decree.     Hunger- 

andthetwoe^  ^^ 

ford  Tfl-  ^^"  pellate  Court  reverses  the  decree  of  the  Court  of  Chan- 

fl.  Where  the  **J,^  ^  jt  were  an  original  equity  juriBdictiou,  and  places 

eery,  it  eX*  ^         jj^^  record,  which  the  Chancellor  ought  to  have 

tji^t  deoifo«^^^^  appeals,  therefore,  from  the  aame  decree,  errors 
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of  which  one  party  below,  since  the  Act  of  1825,  could  not  have 
availed  himself  upon  bin  appeal,  because  not  excepted  to,  may  be 
corrected  by  this  Court  in  remodelling  the  Chancellor's  decree  upon 
the  appeal  of  the  other  party.    Diffenderffer  vs.  Winder ^  189. 

7.  The  Court  of  Appeals  will  direct  an  audit  to  be  made,  and  new  ac- 

counts stated,  where  it  is  necessary  to  enable  them  to  pass  a  final 
decree  in  the  cause.     Ih. 

8.  A  prayer  by  the  defendant  addressed  to  the  Court  requesting  them 

to  instruct  the  jury,  that  '"'the  plaintiff  upon  the  evidence,  is  not 
entitled  to  recover  upon  either  count  in  the  declaration,'-  is,  since 
the  Act  of  1825,  ch.  117,  too  general  in  its  terms,  and  the  refusal  to 
grant  it,  is  not  the  subject  of  an  appeal.     Pena  vs.  FJack,  224. 

9.  Although  the  judgment  was  affirmed  because  the  prayer  offered  by 

the  appellant  was  too  general,  yet  the  Court  expressed  its  opinion 
on  the  whole  case.    Ih, 

10.  Where  a  party  at  the  trial  of  a  cause  makes  a  general  prayer  to  the 

Court,  which  is  refused,  and  the  Court  then  proceeds  of  their  own 
accord  to  give  a  specific  instruction  to  the  jury,  which  was  excepted 
to,  this  Court  upon  appeal  will  review  such  instruction,  although 
since  the  Act  of  1825  it  would  not  have  regarded  the  general  prayer. 
Sothoron  vs.  Weems,  269. 

11.  Under  the  Act  of  1825,  ch.  117,  the  Appellate  Court  considers  what 

particular  point,  or  question  the  County  Court  has  decided,  and 
determines  accordingly,  whether  it  is  correct  or  erroneous,  and  not 
whether  the  reasons  assigned  by  the  counsel  on  the  record  justifies 
what  has  been  done.    lb. 

12.  So  where  the  admissibility  of  the  testimony  adduced,  being  objected 

to,  whether  it  was  admissible  or  not  for  the  reason  assigned,  is  wholly 
immaterial;  this  Court  regards  as  the  point  decided  below,  the  com- 
petency or  incompetency  of  the  evidence.    lb. 

18.  To  justify  the  reversal  of  a  Court's  judgment,  on  the  ground  of  their 
having  given  an  erroneous  instruction  to  the  jury,  it  must  appear 
that  the  appellant  actually,  or  probably,  did  sustain  an  injury  thereby. 
If  it  did  him  no  prejudice,  n6  matter  how  erroneous,  it  forms  no 
ground  for  reversal.    Bosley  vs.  Chesapeake  Ins.  Co.  279. 

14.  Where  the  Court  of  Appeals  is  of  opinion  that  a  bill  dismissed  gene- . 
rally  by  the  Chancellor,  should  have  been  dismissed  without  preju- 
dice, the  practice  is  to  reverse  the  decree  of  the  Chancellor,  and 
pass  a  new  decree.    Stewart  vs.  Stone,  318. 
See  Equity,  9,  22. 

Executors  and.  Administrators,  2. 
Malicious  Prosecution,  8. 

ASSIGNMENT. 

1.  The  blank  endorsement  and  delivery  of  a  bond  invests  the  holder 

with  the  right  of  collecting,  or  suing  for,  in  the  name  of  the  assignor, 
the  money  due  upon  such  bond ;  and  of  appropriating  the  same  to 
his  own  use.  It  is  prima  facie  evidence  of  title  to  such  bond  in  the 
assignee,  and  he  may  write  a  formal  assignment  over  the  assignor's 
signature.    McNidty  vs.  Cooper^  185. 

2.  The  Courts  will  not  lend  themselves  to  a  donee  or  assignee,  to  en- 

force an  inchoate  contract,  not  founded  upon  a  valuable  considera- 
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tion;   neitlier  will    they   len<i    their  aid  to  a.     <i 
3,  case  where  the  gift  or  assi^nznexit  has  been  oon  a 
Bion^  to  recover  back  ^what  the  donee  or  assi^ne^ 
jected.      Jh. 
;B:quity,  16. 


;sre^ 


^xx  action  of  assumpsit  brought  by  W.  «fe  Co.  to    ^eco 
the  instalments  mentioned   in    the   following   **«^ree»i^'*  Portion  ot 
pec.  1818,  viz:  ''We   the   subscribers,  promise  to  rtay  ^'^^^  ^^^  Jst 
^Ixe  sum  we  may  subscribe  as  a  payment  for  the  steainb!^^^  ^'  *^' 
equal  instalments,  viz.  &c.      It  is  hereby  uncier-stood  '^^^^'^ 

^  Co.  bind  ourselves  to  appropriate  the  money  stibscrihpw  •  *  ^^'  ^• 
rjianner,  but  for  the  payment  and  use  of  said  boat,  and  th  '^  ^^^^f 
ecriber  will  hold  an  interest  in  proportion  to  the  share   h^  ^^^  *"^ 
-^e,  W.  &  CJo.  bind   ourselves  to   run  said  boat  from  fi   f^'^^y  takb. 
every  possible  exertion  in  our  power  to  the  interest  of  ^i,       .^^^^^  "^ 
The  shares  will  be  divided  into  280,  of  $100  each,  "it         ^^  ^'^^ 
51  shares  of  the  stock  had  been  subscribed  for,  of  ^vhichfh^^^  *^' 
ants  had  taken  five.      Held,  1.  That  it  was  not  to  be  imvV  f  ®  ^®^®^<i- 
terms  of  this  agreement,  that   W.    &  Co.  were  the  oJ       '^^  *^^ 
steamboat.     2.  That  the  signing   of  this  contract  was  an" ^'^  ^^  ^® 
act,  of  no  legal  obligation  until   the  whole  number  of  eh    ^''*^^*®^* 
be  subscribed;  and  until  that  was  done  W.  &  Co.  were  und*^^^  ®*>ou]d 
gation  to  perform  their  part  of  the  agreement.    8.  That  W*^^^^^^ 
ba^ng  assigned,  by  way  of  mortg^age,  three-fifths  of  the  said    f    ^' 
boat,  after  the  signing  of  the  agreement  and  before  the  brin  ^^*°^* 
the  action,  the  consideration  for  the  promise  of  paying  th   ^'^^^  ^^ 
ments  contained   in   the  agreement   had  failed,  and  theref  ^^^^^' 
action  could  not  be  sustained.     4.   That  upon  the  issue  joined^^  ^^-^ 
case,  the  defendant  could  not  show  that  at  a  meeting  called  b  ^\w^^ 
Co.  of  the  subscribers  thereto,  it  was  determined  by  them  not^to^ '  ^ 
the  subscriptions,  upon  the  ground  that  W.  &  Co.  had  failed  i     i-u^^ 
part  of  the  engagement.     Sotboron  vs.  Weems,  269.  tlteir 

See  Conflict  of  Laws,  2. 
Promissory  Notes,  i. 

ATTACHMENT. 

In  attachment  causes,  as  against  the  garnishee,  according  to  on 

tice.  the  short  note  filed  at  the  time  of  issuing  the  attach^  P»c- 
substituted  for  a  declaration.     Trasher  vs.  EverhaH,  145        "™®«^t,  la 
See  Law  and  Fact,  4. 

^^  Khas  long  been  the  established  practice  of  our  Courts,  upon  the  r.^^ 

tion,  of  a  release  of  the  prmcipal  under  the  insolvent  W  or  ^'^^ wc 
State  by  the  special  bail,  to  enter  an  exon&retur  of  the  h  -i  ^**^*^®>^ 
mcmd  vs.  De  Young,  41.  *^-      Jtich^ 

See  Evidence,  3. 
BANKRUPTCY  AND  INSOLVENCY 

1    The  Commissionere  of  insoWent  debtors  for  the  City  and   o 

Baltimore'  ****'  having  appointed  a  permanent  trustee  anrt    ^***^  **' 
to  Baltimore  County  Court,  that  the  debtor  hath  not  compl^T**^®* 
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the  terms  and  conditions  of  the  insolvent  laws',  may,  upon  the  neglect 
of  such  trustee  to  give  bond  within  a  reasonable  time,  appoint  a  new 
permanent  trustee.     Glasgow  vs.  Sands^  59. 

2.  The  choses  in  action  of  a  deceased  wife,  vest  in  the  trustee  of  her  sur- 
viving husband,  on  his  application  for  a  discharge  under  the  insol- 
vent laws,  although  the  husband  is  reported  against,  and  does  not 
obtain  a  final  release,     lb. 

8.  In  an  action  by  the  permanent  trustee  of  an  insolvent  debtor,  under 
the  system  for  the  City  and  County  of  Baltimore,  it  is  not  necessary 
to  produce  an  assignment  from  the  provisional  trustee  to  him,  of 
the  insolvent's  effects,  nor  to  show  that  a  majority  of  the  insolvent's 
creditors  recommended  him  to  the  commissioners  of  insolvent  debtors 
as  permanent  trustee,  to  support  his  right  to  sue  in  that  character. 
Per  Hakford  County  Coubt.     Kolb  vs.  Whitdy,  121. 

See  Bail. 

Evidence,  7. 

Trusts  and  Trustees,  6. 

BILI^   OF  EXCHANGE. 

See  Promissory  Notes,  5,  6. 

BOND. 

1.,  When  a  suit  is  brought  on  a  private  t)ond,  &c.  for  the  use  of  anMndi- 
vidual,  such  person  is  not  the  legal  plaintiff.  The  use  is  only  entered 
for  the  protection  of  his  equitable  interest.  If  the  c.  g.  u.  dies  pend- 
ing the  suit,  his  death  is  not  the  subject  of  a  plea;  nor  is  there  for 
the  purposes  of  the  suit,  any  necessity  for  suggesting  his  death. 
The  suit  goes  on  as  if  he  was  still  living  or  the  use  had  never  been 
entered.  There  is  no  reason  why  in  the  case  of  a  public  bond,  with 
the  privilege  secured  to  any  person  interested  to  bring  suit  upon  it, 
there  should  be  any  difference.    State  vs.  Dorsey,  47. 

2.  So  where  a  Levy  Court  was  abolished  pending  a  suit  brought  in  the 

name  of  the  State,  for  the  use  of  such  Levy  Court,  against  the  obli- 
gors in  a  collector's  bond,  it  was  held,  that  a  plea  in  abatement  puis 
darrein  continuance^  that  the  Levy  Court  had  been  extinguished, 
was  no  objection  to  the  further  prosecution  of  the  action.    lb. 

3.  In  an  action  of  debt  on  a  bond  with  a  collateral  condition,  where  the 

defendant  has  pleaded  general  performance,  and  the  plaintiff  replied 
assigning  a  breach  of  the  condition,  it  is  a  departure  for  the  defend- 
ant to  allege  in  his  rejoinder,  matter  which  shows  the  bond  never 
had  any  legal  existence.    lb. 

4.  It  is  a  sufficient  breach  of  the  condition  of  a  collector's  bond,  taken 

in  pursuance  of  the  Acts  of  1794,  ch.  58,  and  1817,  ch.  142,  that  the 
collector  did  not  finish  and  complete  the  collections  of  the  assess- 
ment or  rate  imposed,  &c.  placed  in  his  hands  and  accepted  by  him 
for  collection,  within  one  year  and  six  months  after  the  delivery  to 
him  of  the  copy  of  the  account  of  assessment,  and  list  of  taxables 
required  to  be  delivered  to  each  collector.    lb. 
-See  Action,  2,  8,  4,  5,  6. 
Assignment,  1. 
Court,  2. 
Equity,  li,  14, 15. 
Guardian  and  Ward,  1 ,  2,  6. 
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XjIMTT ACTIONS,  4. 
REPLiEVIN. 

Tax  ani>  Tax  CouLEcrroB,  2. 

ACTION    ON   THE. 
C^^     \   Malicious  Prosecution,  1,  2. 

COI^^  :EQ^ity,  18. 

^^n^XCT  OF    LAWS. 
COl^-»^^^  is  auxiniversal  principle,  governing  the  tribnnaJsof    ii 

^ "        nations,  that  the  tea?  Zoci  contrcMctus  controls  the  nature  cf     ^'^'^^^ 
g^nd  validity  of  the  contract.      The  exceptions  are,  whero^T^^^^^'^' 
dangerous,  against  public  policy,  or  of  immoral  tendency  J^^^j^  ^ 
that  construction  here.      Trasner  vs.  Everhart^  145.  -^^  «>©n/oroe 

The  ^^  ^<^  contractual  is  never  looked  to,  to  determine  th 
^'  ^hich  should  be  used,  and  the  process  to  be  ieavied  to  ^^^^^^ 
contract.  These  are  determined  by  the  lex  fori.  80  an  ^t  ■  ^^  ^ 
assumpsit  cannot  be  maintained  here,  upon  a  nngie  bill  o!f  .^' 
Virginia,  which ,  according  to  the  law  s  of  that  State,  is  not  a  SDec^^i  ^ 
but  according  to  our  lavr,  is.     Ji>,  pocialty, 

see  I-^^  ^^^  ^^^'  ^'  ^• 

001^      W^here  it  was  held^  upon  the  construction  of  a  contract,  that  a 

engagement  therein  made  was  an  independent  covenant     -MW^*^ 
Boehme.  SO.  ^^  ^»- 

In  an  action  upon  a  contract  under  seal,  where  the  declaration 
signs  and  relies  upon  8p»ecific  breaches,  on  which  the  issues  are  ^' 
uPi  the  Court  will  not  consider  v^hether  the  plaintiff  has  del  *  ^ 
the  articles  for  which  he  claims  compensation  within  the  time  lim^ta^ 
by  the  contract,  if  that  inquiry  is  not  necessarily  involved  in  ^trT 
issues  as  joined,  nor  determine  the  effect  of  such  an  omission  uno^ 
the  rights  of  the  parties.     lb.  "^^ 

3    The  plea  of  general  performance,  when  relied  on  as  an  answer  to 
specific  breach  assigned   in  a  declaration  in  covenant,  must  eith  * 
be  regarded  as  a  nullity  or  as  putting  in  issue  the  acts  of  corom^^ 
sion  or  omission  imputed  to  the  defendant  as  violations  of  hiia^^' 
tract,    i  ^• 
See  ASSUMPSIT. 

CX)NFUcrr  OF  Laws,  1. 

GCA.KDIAN   AND  WARD, 

Infant. 
Lotteev,  2. 

STATUTB  OF  FRAUDS. 

CORPORATION. 

See  Levy  Court,  2. 

COSTS 


5, 


Since  the  passage  of  the  Act  o  1785,  ch.  72,  sec.  25,  the  practice  of  th. 
Court  of  Chancery  m  England,  in  the  case  of  a  plea  ruled  L^ 
sufficient,  when  set  down  for  argument,  to  make  the  compla^a^ 


INDEX.-n3  G.  &  J.  327 

COSTS.— Continued. 

pay  £^  costs,  is  repealed,  and  a  fine  should  be  paid  odIj  by  the  party 
pleading  or  demurring,  whose  plea  or  demurrer  is  overruled.  Car- 
roll vs.  Waring^  804. 

COURT. 

1.  The  judgment  of  a  Ck)urt  of  competent  jurisdiction,  is,  as  to  all  mat- 

ters decided  by  it,  conclusive;  and  cannot  be  afterwards  questioned 
by  any  other  tribunal,  when  coming  in  incidentally.  Fridge  vs. 
State.  64. 

2.  So  the  appointment  by  the  Orphans'  Court,  of  a  person  as  guardian, 

who  at  the  time  was  one  of  the  Judges  of  the  Court,  cannot  be 
afterwards  questioned  in  an  action  upon  his  bond,  though  at  th^ 
moment  of  the  appointment,  the  Court  could  not  have  acted  without 
the  concurrence  of  the  individual  appointed.    lb. 

COVENANT. 

See  Contract,  1,  3. 

CRIMINAL  LAW. 

1.  In  an  indictment  for  an  assault  with  intent  to  murder,  it  is  not  neces- 

sary to  state  the  instrument,  or  means  made  use  of  by  the  assailant, 
to  effectuate  the  murderous  intent.    State  vs.  Dent^  6. 

2.  The  means  of  effecting  the  criminal  intent  or  the  circumstances  evin- 

cive of  the  design  with  which  the  act  was  done,  are  considered  to  be 
matters  of  evidence  for  the  jury  to  demonstrate  tbe  intent,  and  not 
necessary  to  be  incorporated  in  an  indictment.    lb. 
8.  It  is  sufficiently  certain  in  an  indictment    to  describe  an  article 
stolen  as  ''one  hide  of  the  value,"  &c.    State  vs.  Doivell^  188. 

DAMAGES. 

See  Replevin,  1. 

DEBTOR  AND  CREDITOR. 

1.  An  offer  to  pay  only  a  part  of  a  sum  due,  cannot  avail  a  party  as  a 

tender.  A  creditor  is  under  no  obligation  to  accept  less  than  the 
full  amount  due  him.    Fridge  vs.  State^  64. 

2.  Absolute  judgments  at  law  obtained  by  a  creditor  of  a  deceased 

against  his  executor  or  administrator,  amount  to  an  admission  of 
assets,  and  cannot  be  resisted  on  the  ground  of  a  deficiency  of  assets; 
but  as  between  a  creditor  and  the  heir-at-law,  in  a  proceeding  to 
subject  the  real  estate  to  the  payment  of  his  debt,  such  a  jud cement 
is  not  conclusive,  but  the  creditor  may  show  a  deficiency  of  assets. 
Gaither  vs.  Welch,  161. 
8.  An  administrator,  who  has  confessed  judgment,  and  thus  admitted 
assets,  being  a  creditor  himself,  may,  as  against  the  heirs  of  his  intes- 
tate, for  the  purpose  of  subjecting  the  real  estate  to  his  claim,  show 
that  in  fact  the  assets  are  not  sufficient  to  pay  all  the  creditors.    lb, 

4.  A  judgment  against  an  executor  or  administrator,  does  not  furnish 

any  evidence  of  the  original  debt,  against  the  heir-at-law,  in  a  pro- 
ceeding to  sell  the  real  estate  for  the  payment  of  debts,  on  the  ground 
of  a  deficiency  of  assets.    lb. 

5.  Where  the  proceeds  of  a  deceased's  real  estate  are  in  the  Court  of 

Chancery,  and  a  creditor  wishes  to  subject  that  fund  to  the  pay- 
ment of  his  debt,  upon  the  ground  of  a  deficiency  of  assets,  he  is 
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not  called  upon,  in  the  first  instance,  to  exhibit  full  proof  of  his 
claim.    That  may  be  done  under  the  order  nisi  on  the  heirs-at-law. 
Ih. 
See  Equity,  1,  3,  5. 
Execution,  4,  5. 
Limitations,  1. 

DEED. 

It  is  the  office  and  operation  of  a  deed  of  confirmation,  to  corroborate 
and  give  legal  effect  to  a  voidable,  and  not  a  void  estate.  It  cannot 
work  upon  an  estate  void  at  law.    Blessing  vs.  House^  178. 

•      See  Descent  and  Distribution,  1. 
Ejectment. 

DESCENT  AND  DISTRIBUTION. 

1.  In  an  action  by  S.  a  distributee  of  W.  against  L.  his  administrator, 

upon  the  administration  bond,  to  recover  a  distributive  share  of  W '8 
estate,  it  appeared,  that  W.  on  the  22nd  October,  1810,  conveyed 
sundry  tracts  of  land  and  negroes  to  F.  in  consideration  of  $1,000. 
paid  by  F. ;  and  that  F.  by  a  deed  dated  a  few  days  after,  and  reciting 
the  previous  deed,  and  declaring  that  it  was  in  trust,  conveyed  the 
same  property  to  R.  in  trust  for  W.  for  life,  then  in  trust  for  the 
wife  of  W.  &c.  The  negroes  were  also  distributed  among  the  same 
parties.  L.  the  administrator,  was  another  son.  The  trust  estate  was 
not  brought  into  hotch-pot.  Held^  that  these  deeds  were  to  be 
considered  as  one  instrument,  and  afford  ample  proof,  that  S.  was 
advanced  by  the  intestate  in  his  life-time.  No  valuable  consider- 
ation moved  from  S.  and  as  respects  her,  the  deeds  were  voluntary 
and  gratuitous;  but  tbat  this  was  no  bar  at  law,  to  this  action.  State 
vs.  Jameson^  274. 

2.  It  is  not  every  child  that  is  advanced,  the  law  excludes  from  dis- 

tribution. It  is  only  such  as  are  advanced  by  a  portion,  equal  or 
superior  to  a  share.  To  make  a  full  defence  at  law,  under  the  Act 
of  1798,  ch.  101,  sub-ch.  11,  sec.  6,  the  defendant  must  show  to  the 
jury,  the  value  of  the  plaintiff's  advanced  portion,  and  that  it  was 
equal  to  his  distributive  share.  lb. 
See  Wills,  1. 

DEVISEE. 

See  Equity,  1,  2. 

DOWER. 

1.  H.  in  1789,  and  in  consideration  that  his  mother  would  pay  him  £100 
over  his  part  of  his  father 's  personal  estate,  and  all  the  debts  due  from 
her  deceased  husband,  and  also  procure  H.  a  conveyance  in  fee  of  cer- 
tain lands,  agreed  with  her,  as  a  provision  for  the  younger  children 
of  the  family,  to  convey  to  her  or  her  heirs,  or  to  such  of  the 
younger  children  and  their  heirs,  as  she  should  from  time  to  time 
appoint,  certain  other  lands  of  which  he  was  seised.  A  few  days 
after  this,  H.  married.  Upon  a  bill  filed  in  1826,  by  his  widow  for 
dower,  it  appeared,  that  the  mother  in  1789,  went  into  the  possession 
of  the  land  which  H.  had  agreed  to  convey— that  in  1807,  H,  uniting 
with  his  mother,  executed  deeds  for  this  land  to  the  defendants, 
and  that  the  deeds  with  the  agreement  were  put  on  record  at  the 
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same  time— J7e/d,  that  it  appeared  that  the  mother  had  complied 
with  her  part  of  the  agreement,  and  was  entitled  to  the  convey- 
ances from  H.  clear  of  any  claim  for  dower  on  the  part  of  his  widow. 
Cowman  vs.  Hall^  245. 

2.  A  widow  is  not  dowable  in  equity  of  lands  which  were  held  by  her 

husband  in  the  character  of  trustee.  lb, 

3.  Where  a  bill  for  dower  alleged  that  the  complainant's  marriage  with 

her  deceased  husband  took  place  ''on  or  about  the  year  seveilteen 

hundred  and /'and  called  upon  the  defendant  to  answer  whether 

''she  was  not  married  as  stated.'*  And  the  answer  after  setting 
out  an  agreement  of  the  14th  January,  1789,  alleged  that  "  the  mar- 
riage took  place  some  time  after  that  agreement,"  it  was  held^ 
that  this  allegation,  both  as  respects  the  fact  and  time  of  marriage, 
was  responsive  to  the  bill,  and  must  stand  as  conclusive  of  those 
facts,  not  being  contradicted  by  any  evidence.     lb. 

EJECTMENT. 

1 .  Where  it  was  hdd^  in  an  action  of  ejectment  where  defence  was  taken 

on  warrant,  and  plots  were  returned,  that  a  certain  deed  was  void 
for  uncertainty — could  not  be  read  because  not  located,  and  that  a 
certain  other  deed  could  not  operate  as  a  confirmation  of  the  first. 
Blessing  vs.  House,  178. 

2.  No  title  paper  in  an  ejectment,  where  defence  is  taken  on  warrant, 

can  be  read  in  evidence,  unless  it  is  located.    lb, 

S.  In  1818,  the  tenant  in  possession  failing  to  appear  after  notice,  to  an 
action  of  ejectment,  judgment  was  rendered  against  the  casual 
ejector.  The  plaintiff  was  then  put  into  possession,  under  a  writ  of 
habere  facias  regularly  executed.  In  1827,  C.  claiming  title  to  the 
land,  by  petition,  in  which  the  tenant  in  possession  united,  prayed 
the  County  Court  to  set  aside  the  judgment,  restore  the  possession, 
and  admit  the  petitioners  to  defend  the  action,  upon  the  usual  terms: 
this  being  granted,  the  defendants  afterwards  moved  the  Court,  to 
stay  all  proceedings,  upon  paymept  to  the  lesssor,  the  rent  due  to 
him  at  the  time  of  bringing  the  suit  and  the  costs.  This  motion  being 
also  granted,  the  plaintiff  appealed.  Held,  that  the  County  Court 
erred  in  striking  out  the  judgment,  which  was  entered  upon  the 
tenant's  failing  to  appear,  after  such  a  lapse  of  time,  and  that  the 
lessor  of  the  plaintiff  was  entitled  to  a  writ  of  restitution.  Klinefelter 
vs.  Carey,  210. 

4.  Wherever  a  judgment  in  ejectment  has  been  stricken  out  upon  the 
tenant's  failure  to  appear,  it  has  always  been  one  of  recent  date.  It 
has  generally  been,  where  the  period  had  been  too  short  for  improve- 
ments of  importance  to  have  been  made  in  the  intermediate  time,  and 
where  no  trial  had  been  lost.     lb. 

See  Grant.  2. 

EQUITY. 

1.  The  bar,  arising  from  the  Act  of  Limitations,  relied  upon  in  the 
answer  of  one  co-defendant  to  a  bill  in  Chancery,  brought  by  a 
creditor  against  devisees,  to  recover  his  claim  out  of  the  real  estate  of 
a  deceased  debtor,  upon  the  ground  that  the  personal  estate  had 
been  exhausted  in  the  payment  of   debts,  will  not  enure  to  the 
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benefit  of  the  other  co-defendants,  and  authorize  the  Chancellor  to 
diemiss  the  bill.     McCormick  vs.  Oibaon^  10. 

2.  Upon  a  bill  of  this  description,   where  the  devisees  have  received 

distinct  parcels  of  property,  the  interests  of  the  defendants  are  sev- 
eral and  distinct.  The  claim  against  each  being  in  proportion  to  the 
amount  devised  to  him.     lb. 

3.  According  to  the  principles  of  equitable  jurisprudence,  the  personal 

estate  is  the  natural  fund  for  the  payment  of  debts  and  legacies,  and 
generally  speaking,  is  first  to  be  exhausted,  before  resort  cnn  be  had 
to  real  property.    Hoye  vs.  Brewer,  96. 

4.  Where  a  testator  charges  both  his  real  and  personal  estate  with  the 

payment  of  debts  and  legacies,  and  a  purchaser  of  the  real  estate 
desires  to  have  his  bonds  given  for  the  purchase  money,  applied  to 
release  his  purchase  from  the  charge  in  the  will,  it  should  regularly 
appear  upon  the  face  of  his  bill,  that  the  whole  personalty  had  been 
applied  towards  the  payment  of  debt?  and  legacies.  That  must  appear 
before  a  Court  of  equity  could  decree  the  land  to  be  liable  for  such 
purpose,  and  ought  to  be  expressly  averred,     lb. 

5.  That  averment  is  so  essential,  that  where  it  ought  to  have  been  made, 

and  was  not,  although  it  was  stated  in  the  decree  passed  by  the 
County  Court,  that  the  solicitors  of  the  defendants  admitted  the 
whole  of  the  personal  estate  to  have  been  applied  towards  the  pay- 
ment of  debts  and  legacies,  yet  as  a  party  must  always  obtain  redress 
according  to  his  allegations  and  proofs,  the  Appellate  Court  reversed 
the  decree  containing  that  statement,  but  without  prejudice.     Ib» 

6.  The  policy  of  the  law  forbids  that  a  trustee  should  become  a  pur- 

chaser, directly  or  indirectly,  at  his  own  sale;  and  if  he  does,  such 
sale  may,  and  will  be  set  aside,  on  the  proper  and  reasonable  appli- 
cation of  the  parties  interested.     Richardson  vs.  Jones,  104. 

7.  The  rule,  that  a  trustee  shall  not  become  a  purchaser  at  his  own  sale 

of  the  trust  property,  was  not  adopted  in  favor  of  trustees,  but  for 
the  protection  of  the  interest  of  the  cestui  que  trust,     lb. 

8.  Chancery  will  not  interpose  and  set  aside  a  sale  made  by  a  trustee,  to 

himself,  or  his  agent,  either  upon  the  application  of  the  trustee  or 
the  agent,     lb. 

9.  An  order  requiring  the  principal  obligor,  and  the  sureties  in  a  bond, 

given  for  the  purchase  money  of  land  sold  by  a  trustee  of  the  Court 
of  Chancery,  to  pay  such  purchase  money  to  the  trustee,  or  bring  it 
into  Court,  or  show  cause  to  the  contrary  by  a  given  day,  is  purely 
interlocutory,  settles  nothing  between  the  parties,  and  is  not  the 
subject  of  an  appeal.     76. 

10.  Where  a  sale  is  made  under  a  decree,  or  order  in  Chancery,  and  no 

bond  or  security  is  given  for  the  payment  of  the  purchase  money,  the 
purchaser  may  be  compelled  to  complete  his  purchase,  by  an  order 
on  him  in  a  summary  way,  to  pay  or  bring  the  money  into  Court. 
lb. 

11.  But  when  a  bond  is  given  to  the  trustee  for  the  purchase  money, 

under  an  order  of  sale  from  Chancery,  requiring  a  bond  to  be  given, 
and  the  sale  has  been  ratified,  the  purchaser  and  his  sureties  cannot 
be  compelled  to  pay  the  bond  in  a  summary  way,  by  an  order  from 
Chancery.     This  constitutes  a  legal  contract  to  be  enforced  at  law. 
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12.  No  action  at  law  will  lie  to  enforce  a  decree  in  Chancery,  within  the 
territorial  jurisdiction  of  the  Court  of  Chancery.  That  Court  en- 
forces its  own  decrees.    lb. 

18.  An  order  of  the  Court  of  Chancery,  ratifying  a  trustee  ^s  sale  where  no 
bond  has  been  given,  or  the  sale  is  for  cash,  is  considered  as  amount- 
ing to  a  decree  for  the  payment  of  the  purchase  money,  and  if  that 
Court  could  not  enforce  the  execution  of  it,  it  could  not  be  enforced 
at  all.  The  trustee  cannot,  before  ratification,  which  is  the  comple- 
tion of  the  contract,  claim  to  enforce  it  in  equity,  nor  after  ratification 
can  he  sue  upon  it  at  law.     lb. 

14.  Where  a  bond  has  been  given  in  conformity  to  the  order  of  sale,  the 

ratification  is  an  adoption  of  the  bond  only.     lb. 

15.  Where  a  purchaser  at  a  trustee's  sale  gave  his  bond  in  conformity  with 

the  orders  of  sale,  but  afterwards,  by  fraud,  defeated  the  action  at  law 
brought  upon  his  bond,  he  may  still  be  made  responsible  in  equity 
for  the  purchase  money,  upon  a  bill  shewing  his  improper  conduct, 
though  in  the  meanwhile  limitations  may  have  barred  the  bond  at 
law.    lb. 

16.  S.  gave  his  note,  pa/able  50  days  after  the  drawing  of  a   lottery 

should  be  completed,  '4n  cash,  or  prize  tickets  in  said  lottery,'-  and 
secured  the  same  by  a  mortgage.  The  mortgagee,  two  years  after 
the  drawing,  assigned  the  mortgage.  The  tickets  in  the  lottery 
certified  that  the  holder  thereof  would  ''be  entitled  to  such  prize 
as  may  be  drawn  to  its  number,  if  demanded  within  12  months 
after  the  completion  of  the  drawing,  subject  to  a  deduction  of  15 
per  cent,  payable  60  days  after  conclusion.  ^^  Upon  a  bill  filed  some 
years  after  the  assignment,  to  sell  the  mortgaged  premises  for  pay- 
ment of  a  balance  due  upon  the  note,  it  was  held,  that  prize  tickets 
which  had  not  been  presented  to  the  managers  of  the  lottery  for  pay- 
ment, within  the  12  months,  could  not  be  set-ofiF  against  the  com- 
plainant ^r  claim.     City  Bank,  <&c.  vs.  Smith,  165. 

17.  The  prize  tickets  BLipulated  to  be  received  in  payment  of  the  note, 

were  intended  to  be  available  tickets,  upon  which  the  holders  would 
be  entitled  to  demand  and  receive,  the  prizes  drawn  to  their  respec- 
tive numbers.  They  were  those  on  which  the  prizes  had  been  de- 
manded within  12  months  from  the  completion  of  the  drawing,  or 
on  which  the  holder  was  entitled  to  demand  the  prizes,  12  months 
not  having  elapsed  from  the  time  of  the  drawing.     lb. 

18.  Equity  will  relieve  against  penalties  and  forfeitures,  where  the  matter 

lies  in  compensation,  whether  the  condition  on  which  they  depend, 
be  precedent  or  subsequent.  But  notwithstanding  it  will  in  many 
cases  interpose  to  prevent  the  divesting  an  estate,  it  will  not  relieve 
against  the  non-performance  of  a  condition  precedent  to  the  vest- 
ing of  an  estate,  by  giving  an  estate  that  never  vested,  and  that  by 
reason  of  the  non-performance  of  a  condition  precedent,  will  not 
vest  in  law.     lb. 

19.  Where  it  was  held,  that  D.,  who,  in  1815,  voluntarily  assumed  a  trust 

over  certain  real  property,  to  a  part  of  the  rents  of  which  the  com- 
plainants were  entitled,  and  from  that  period  until  1828.  from  time 
to  time,  every  year,  received  large  sums  of  money  from  the  estate, 
which  he  continually  employed  in  trade  and  speculation,  was  liable 
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OPVT^^- a.y  comp^^^^  interest,  estimated  on  the  balance  in  his  hands  at 

-fe<^     ^   ^^  qI  each  year ;  and  that  having  kept  full  and  fair  accounts  of 

-fcto^^  Receipts  a^^  exi)enditures,  and   in  that  respect  faithfully  dis- 

to-i^         ^^  ^^  duty  as  trustee,  he  had  not  forfeited  all  claim  to  com- 

4j>y^^  ^ions,  but  was  entitled  to  half  oonunission— 5  per  centum.     Dif- 

^"^^^^derffer  vs.  Winder,  189. 

y^'^    ^Tits  stated  by  the  auditor  of  the  Court  of  Chancery  which  have 
20.  -^-^^^^       l^een  confirmed  by  the  Chancellor,  are  no  evidence  of  the  truth 
^        ♦iVie  facts  assumed  by  the  auditor  in  stating  them.     7b. 

xiswer  flatly  denying  an  allegation  in  a  bill,  can  only  be  over- 
Si.  .^-^-^  \ed  by  the  positive  testimony  of  two  witnesses,  or  of  one  aided 
"■^^^      pregnant   circumstances — such    circumstances    standing  alone, 
•tliout  the  aid  of  positive  testimony,  will  not  destroy  the  effect  of 
a,nswer.     Roberta  vs.  Scdiabury^  263. 

n    a  bill    to  record   a   mortgage    against  subsequent  purchase^rs 
"22.  ^-^^?  ^j-ged  with  notice,  the  Chancellor,  when  the  case  stood  ready  for 
^^•**    ^jng^  gaid  in  his  remarks  preparatory  to  the  order  appealed  from, 
-r  £tm  satisfied  that  the  defendants  must  be  considered  as  purchasers 
'-Lix  full  notice  of  the  vendor ^s  (the  complainant's)  lien,  and  of  the 
rtgage  which  had  been  given  to  secure  the  payment  of  the  pur- 
v*fl^«  money,  a"^^  *^^*  under  the  one  or  the  other  the  land  was 
'^     jj^j  n  but  passed  no  order  directing  the  mortgage  to  be  recorded. 
^vlo  order  passed  in  the  cause,  only  referred  the  case  to  the  auditor. 
"^  . .  j^  Ijhe  usual  directions  to  receive  further  proof,  and  state  an  ac- 
^*    lit.    Held^  that  nothing  had  been  done  conclusive  ux>on  either 
^^^^  Chancellor  or  the  parties — no  question  of  right  had  been  settled. 
*^^  ^jjat  an  app®*^  would  not  lie  at  that  stage  of  the  cause.     Ih. 
^^    rx  property  i*^  controversy  is  within   the  limits  of  the  State,  and 
-23.  Wli^  ciain^t  resides  abroad,  the  Chancery  Court  has  an  undeniable 
*!iriBdiction  over  the  case.     CorroH  vs.  2^,  318. 

■*         here  the  defendant  is  withm  the  State,  and  the  land,  or  other 

^*  ^'  ^^rty  in  contest,  is  beyond  its  limits,  although  the  proceeding  is 

^^^    m  the  Court  of  Chancery  has  jurisdiction.     To  enforce  a  decree 

*^  ^^  ch  a  case    t^®  proceeding  may  be  in  personam,  as  well  as  by  in- 

i^  ^^  .       ^  recover  the  possession  of  the  thing  disputed.     15. 

^^      «  the  prop^'^y  ^^  ^^^  removed  from  the  State,  and  the  de- 

U5.  ^^^^^'r  „,  -esides  out  of  its  limits,  his  appearance  to  the  suit,  and 

fendam  ^^^^   ^^^  ^^^  purpose  of  contesting  the  merite,  is  waiver 

^^Bwer  xo  ^  ^^^  jurisdiction  of  the  Court,  although  in  his 

to  any  objecti^  ^^cepts  to  it.    Ih, 


answer 


he  also 
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See  Wiixs,  1. 
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EVIDENCE. 

1.  The  securities  on  an  administration  bond,  in  a  suit  brought  bj  a  dis- 

tributee against  the  administrator,  are  not  competent  witnesses  to 
prove,  that  the  assets  of  the  deceased  have  been  consumed  in  the 
payment  of  debts.     Owens  vs.  CoUinsoHy  19. 

2.  It  is  not  true  as  a  uniform  rule,  that  a  creditor  is  a  competent  wit- 

ness for  administrators.  He  is  only  so,  where  the  assets  are  sufiS- 
cient  for  the  payment  of  debts.  When  they  are  not,  whether  the 
administrator  be  plaintiff  or  defendant,  if  the  verdict  swells  the  fund 
to  which  he  must  look  for  the  payment  of  his  debts  his  iocompe- 
tency  is  manifest;  he  is  only  competent  when  the  verdict  cannot 
affect  his  interest.     lb. 

3.  The  bail  of  the  defendant  is  not  a  competent  witoess  for  him.     lb, 

4.  In  an  action  upon  an  administration  bond  against  a  surety,  the  admin- 

istrator is  not  a  competent  witness  for  the  defendant.  The  witness  is 
responsible  for  costs,  in  case  of  a  recovery  against  the  defendant. 
lb, 

5.  Accounts  settled  in  the  Orphans' Court,  by  executors,  administrators 

and  guardians,  are  prima  facie  evidence  in  all  suits  touching  the 
matters  therein  contained,  to  which  they  are  parties;  and  the  ofius 
probandi  rests  on  him  who  seeks  to  impeach  their  correctness.    lb. 

6.  Upon  a  bill  against  an  alleged  intruder  for  an  account  of  the  rents 

and  profits  of  the  complainant's  estate,  accruing  during  her  mi- 
nority, her  guardian  is  not  a  competent  witness  to  prove  an  agree- 
ment between  himself  and  the  defendant,  that  the  defendant  should 
keep  the  estate,  and  pay  the  rents  to  the  complainant  and  her  sister, 
who  were  jointly  interested.  It  was  the  duty  of  the  witness  to  have 
collected  the  rents,  and  accounted  for  them.  He  is  therefore  in- 
terested in  sustaining  the  suit.     Hungerfard  vs.  Bourne^  85. 

7.  Where  A.  and  B.  who  were  partners  in  trade,  became  embarrassed 

about  the  17th  March,  and  on  the  27th  applied  for  a  discharge  under 
the  insolvent  laws,  and  where,  as  between  the  permanent  trustee 
of  the  insolvents  and  the  defendants,  the  inquiry  was,  whether  a 
certain  transfer  of  property  made  by  the  insolvents,  on  the  19th,  to 
the  defendant,  then  a  creditor,  was  made  with  a  view,  or  under  an 
expectation  of  being  or  becoming  insolvent  debtors,  it  was  held^  that 
for  the  purpose  of  enabling  the  jury  to  find  when  the  intent  to  seek 
relief  under  the  insolvent  laws  originated,  certain  declarations  of 
one  of  the  insolvent  partners,  made  a  few  days  before  the  20th, 
and  certain  entries  in  the  day  book  of  the  insolvents,  were  compe- 
tent evidence  for  that  object,  as  surrounding  circumstances  of  the 
transaction,  and  a  part  of  the  res  gestce.    Kolb  vs.  Whitely.  121. 

8.  When  declarations  of  persons,  not  parties,  to  a  suit,  constitute  a  part 

of  the  transaction  under  investigation,  they  are  admitted  in  evidence 
to  show  its  character,  or  the  speaker's  intention.     lb. 

9.  Tbe  current  of  decision  in  modern  times,  both  in  England  and  the 

United  States,  has  set  against  all  objection  to  the  admissibility  of 
a  witness,  unless  his  interest  be  a  legal  interest.  There  is  no  other 
safe  standard  of  exclusion  than  a  legal  interest.  Stimmel  vs.  Under- 
wood,  174. 
10.  It  is  no  objection  to  the  competency  of  a  witness,  that  he  had  been 
heard  to  say  some  months  before  the  trial,  he  felt  himself  bound  to 


3;^^ 
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W- 


\8. 


14.  Itt  ^"^ 


^Vlt)*^'^^^^  Ijlie  plaintiff  the  amount  of   the  controversy,  if    ^^m 

*^^^  r©<5o^®^"»  *^®  witness  having^  been  since  releaeod     t^    ^  ^'^'^^iffdd 

^^istaken  belief,  or  an  honorary  oblig^ation,  on  the  r> 
tlaa^ti    be  is  bound,  or   ought   to  pay  the  plaintiff's  ^Ta/^^?  ^^taeag 
\%<y\x^^  ^^*  recover  in  the  action,  does  not  render  tb«  '^  ^  he 

^^i<ience  of    unsworn  declarations   of  a  witness    js    i 
^^-    T^peacb  bis  competency.     Z6.  "***^^i8«i6ie  to 

rr^l^e  undertaking  of  a  security   for  costs   upon    the      r 
str-ic^®^  ^^^'  *^^<i  a  '1®'^  aiid  sufficient  security,  ii^  t;h^w^^^  '^'^^  ^ 
tlxe   Court,  substituted,  to  make  the  first  security    ^    ^-^  ^^^ion  of 
plaintiff-    f*€r  Frederick  County  Court.     76.  '^^^  for  the 

^  »ii  action  of  a  replevin   for  a  negro  slave,  the  plaintiff 
•jrove  by  bis  former  guardian,  that  the  negro  in  controv  ^^^^^^^^^  to 
ola.ii^^i^'^P'^^P^''*^''  ^^*   it  appearing,   that  this  nesnro  oT^  ^^  ^^^ 
pfiirt   of  the  plaintiff's  estate  during    his    minority,   and  d^-^"^  * 
^riod  thereof  had  been  in  the  witness'  possession    th& C    ^^^^^  ^^e 
XZfld  the   witness    incompetent.      Upon    appeal    this   r^^^^^^  ^^rt 
\^atts  vs.  Garrett.  214.  ^   "^^  reversed. 

1  ^   When  the  competency  of  a   witness  is  objected  to  on  the  .«.. 

interest,  the  interest  should  appear.  It  should  be  seen  bv  S^!Jf  "*  "^^ 
in  order  that  it  may  be  able  to  determine  its  character  anH  u'^' 
it  be  such  as  to  amount  to  a  disqualification.  It  should  ^  f  ®^^®^ 
ere  conjecture  or  speculation,  but  should  be  certain  An^  ^®®^  '** 
^a    not  possible  only.     2  b.  "  ^''^  ^''^t, 

16  Where  the  interest  is  of    a  doubtful   character,  the   obiecfcinn 
to  the  credit,  and  not  the  competency  of  the  witness.    Jt,  ^^^ 

1 7  Evidence  offered  to  the  jury  for  a  particular  purpose,  may  b«  nr^       , 
rejected,  though  it  might  be  admissible  for  some  other  ob^r?^""^^ 
same  cause.    Sothoron  vs.  Weems,  269.  ^*^  *^be 

18    It  iB  an  established  principle  of  evidence,  that  the  answer  of  o,,^  ^ 
fendant  cannot  be  received  in  evidence  a^rainst  a  co-defendtot 
the  complainant  wishes  to  establish  a  fact,  by  the  evidence  of   I"      "^ 
defendant,  he  may  be  examined  as  a  witness  on  interroirat^      -^" 
which  will  afford  the  other  defendant  an  opportunitv  to  p^*^^*' 
amine  him.    Stewart  vs.  Stone.  818.  ^  ^  c^-oes^x- 

See  APPEAL  AND  Ekkor,  5,  12,  14. 

assumpsit. 

Criminal  Law,  2. 

Debtor  and  Crbditor,  2,  4. 

Descent  and  Distribution,  i,  2. 

Dower,  8. 

Ejectment,  1.  2. 

Equity,  20,  21. 

Execution,  6. 

guardian  and  Ward,  7. 

Law  and  FaCTi  1i  2,  8,  4. 

Malicious  pbosecution,  4,  5. 

Promissory  Notes,  4. 

Trusts  and  Trustees,  7. 

Usury,  1. 
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EXECUTION. 

1.  It  is  a  general  principle,  that  where  a  new  person  is  to  be  benefited, 

or  charged  by  the  execution  of  a  judgment,  there  ought  to  be  a  scire 
facias  to  make  him  a  party;  but  this  principle  does  not  apply  to  a 
case,  where  the  new  party  becomes  interested  after  the  process  is  in 
the  hands  of  the  officer  for  execution.    Hanson  vs.  Barnes,  217. 

2.  The  death  of  a  defendant  before  a  levy  on  a^.  fa,  in  the  hands  of  the 

sheriff  prior  to  such  death,  does  not  render  a  sci.  fa.  against  the  heirs 
and  terre  tenants  necessary ;  the  sale  under  a  fi.  fa.  thus  issued  and 
levied,  passes  title  to  the  purchaser.     lb. 

3.  The  writ  of  fi.  fa.  requires  no  order  or  action  of  the  Court,  to  give  the 

plaintiff  the  fruits  of  his  execution.  These  are  reaped  when  the 
si  3riff  discharges  his  duty  under  the  process.    lb. 

4.  Since  the  Statute  of  5  Geo.  2,  chap.  7,  lands  have  not  been  considered 

as  a  secondary  fund  in  the  hands  of  the  debtor  for  the  payment  of 
debts;  but  they  are  equally  liable  with  his  personalty.  The  judg- 
ment creditor  may,  at  his  election,  seize  either,  unless  under  pecu- 
liar circumstances  of  equity,  he  shall  be  restrained  from  exercising 
his  election  to  the  prejudice  of  an  alienee,  devisee,  or  heir.    lb. 

5.  After  the  death  of  a  debtor,  lands  are  only  secondarily  liable,  but  this 

must  be  taken  with  the  qualification,  that  prior  to  his  death,  they 
had  not  become  liable  to  be  affected  by  an  execution.    lb. 

6.  Parol  evidence  is  admissible  to  establish  the  date  of  the  delivery  of 

an  execution  to  the  sheriff,  where  no  endorsation  of  the  time  was 
made  on  the  writ,  as  the  statute  demands  of  that  officer.    lb. 

7.  Neither  an  endorsation  of  the  time  of  the  delivery  of  a  writ  of  fi.  fa. 

to  the  sheriff,  nor  evidence  of  that  fact,  is  necessary  in  making  title 
to  lands  purchased  under  that  writ— Nor  is  it  necessary  as  to  per- 
sonal property,  except  as  against  purchasers.    lb. 

8.  Where  goods  taken  under  &  fi.  fa.  have  been  sold  for  a  part  of  the 

amount  due  on  the  judgment,  a  ca.  sa.  cannot  be  legally  issued  for 
the  residue,  until  the  sheriff  has  made  a  final  return  of  the  fi.  fa. 
showing  what  has  been  done  with  the  property.  This  return  should 
be  in  term  time;  if  made  in  the  recess  to  the  clerk's  office,  it  is 
void.  The  same  principles  apply  to  a  venditioni  exponas.  Turner  vs. 
Weaker,  230. 

9.  In  March,  1825,  a  writ  of  fi.  fa.  was  sued  out,  which  the  sheriff  re- 

turned at  the  return  day.  In  July,  a  vendi.  issued  founded  upon 
that  return ;  this  being  returned  and  not  executed,  another  vendi.  was 
issued,  which  was  returned  to  April  Term,  1827,  executed,  and  the 
proceeds  of  the  property  sold,  paid  to  plaintiff  ^s  attorney.  At  April 
Term,  1828,  the  defendant  in  the  execution,  moved  to  quash  the  last 
vendi.  and  the  return  thereto,  for  various  alleged  irregularities. 
Held,  that  the  motion  not  being  made  at  the  return  term  of  the 
writ,  nor  while  the  proceedings  were  in  fieri,  was  too  late.  Waters 
vs.  Peach,  251. 
See  Malicious  Peosecdtion,  7. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  allowance  for  commissions  made  to  a  collector  under  letters  ad 
colligendum,  granted  upon  a  deceased  person ^s  estate,  ought  to  have 
no  effect  upon  the  commissions  of  the  executor  or  administrator  of 
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'i^^> 
^^'B 


rt-oKS  ^^^  AJOMINISTRATOBS.— Continued. 
CX^^*^        same  estate.     They  are  distinct  and  independent  allowances  for 


2. 


3. 


Ti'fferent  serviceB-      VFi/«on  vs.  Wilson n  15. 

law  halving  fixed  a  minimum  and  a  "tnaacimum  rate  of  commission 
'^'^'^      l>e  aUo'^®^  to  executors  or  administrators,  and  vested  a  discre- 
-     jj  ia  tb©  O^'P^a.ns'   Court   restricted   only  by  those  limits,  an  al- 
T     ^veance  by  that  Ck)urt,  of  commissions  within  those  rates,  is  not  to 
m_^  reviewed  here.     This  Court  has  no  power  to  disturb  such  a  deci- 
sion,    lb- 

t-erest  is  ^ot  to  be  charged   on  money  retained  by  an  administrator 
-^^ith  the  sanction  of  the  Orphans*  Court  and  consent  of  parties,  to 
wieet  the  future  contingencies  of  the  estate.    lb. 
XI   administrator,  who,  being  called  upon  in  Chancery  to  account, 
ooies  promptly  into  Court,  ans^rers  the  bill,  and  submits  all  his 
ocounts  and   vouchers,  and    furnishes  the  means  of  detecting  the 
rrors  which  are  fairly  attributable  to  him,  is  not  to  be  presumed 
«2^uilty  of  a  fraudulent   concealment  of  credits  actually   omitted. 
CPu^ns  vs.  Collinson,  19.  ^ 
-r-e  an  executor  or  administrator,  &o?ta  ^de,  without  any  knowledge 
^f  its  injustice,  pay  a  claim  previously  passed  by  the  Orphans^  Court, 
i-hough  not  proved  in  the  manner  prescribed  by  the  testamentary 
v-stem,  such  payment  is  not  made  at  his  risk.     To  a  credit  therefor, 
^e  is  not  only  prima  facie  entitled,  but  his  right  to  it   cannot  be 
ontroverted.    So  if  he  retain  the  amount  of  his  own  claim  thus 

-xT^hken  the  accounts  of  an  executor  are  under  an  examination  in  Chan- 

ery,  if   i*  should  api>ear  on  the  face  of  vouchers  passed  by  the 

orphans'  Court  that  a  claim  paid,  was  not  a  just  one  against  the 

deceased,  it  is  «■  ^^^^  *^®  ^"^^  ^^  *  Court  of  equity  to  reject  it,  as 

'f  the  illegality  of  its  allowance  were  established  by  proof  de  hors. 


6. 


7. 


ftfl  executor  of  E.  claimed  an  allowance  for  the  payment  of  a  note 
^'  ^ed  I  and  E.  which  was  admitted  by  the  Orphans'  Court;  L 
^^^ed  his  account  accordingly,  and  was  credited  for  the  whole 
^^*^ount  This  account  being  under  investigation  in  Chancery,  and 
^Jheinsr  admi*^*®^  *^**  *^®  signature  I.  and  E.  was  in  E's  hand-writ- 

•    Z    in  the  0^^^^  ^^  P^^^  ^^   partnership  between  them:  Held. 

*bat  the  prif^^  ^^^  character  of  the  account  was  not  impeached. 

^^' ntinn  may  ^  maintained  by  a  creditor  of  a  testator,  against  the 
^^'-  ^"^  !^„f^r  of  ^^^  executor,  suggesting  a  devastavit  by  the  first  execu- 
execuwr  u        ^^  ^^  ^^«  testator.     Sibley  vs.  WiUiams.  37. 
t/ir  01  tne  t5^^    ^#  i7QS  cV^   ini    cuk.^u    <^ «    ..    . 


,T  A.r  the  Aot  ot  1798,  ch.  101,  8ub-ch.  U,  sec.  2,  it  ie  clear  that  the 

'•  ^T^'fXuture  did  not  mean  to  make  any  thing,  the  subject  of  adminis- 

Legislatur  j^^^^^^  „,  t^^  administrator,  d.  6.  ».  which  did  n«t 


tration  in 
exist  in  s 


ie.    The  Act  of  1820.  ch.  174,  sec.  8,  extended  such  an 
*"  to  bonds,  notes,  accounts   and  evidences  of  debt. 


^_ir.i.*rfttion'   w  """-=•  "--«--<  ~^«uii68   ana  evidences  of  d« 
1^  h  a  dece*^**  executor  or  administrator  may  have  taken. 


^hicb  a 


•  .A  or  bad  in  that  character,  and  to  money  in  his  hands,  and 
*^^^  rower  to  the  administrator  d.  b.  n.  to  recover  the  same  by  an 
gives  p"  bond,    -fr- 

action on  tne  "" 
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EXECUTORS  AND  ADMINISTRATORS.— ConWnwed. 
See  Debtor  and  Creditob,  2,  8,  4. 
Evidence,  1,  2,  4,  5. 
Guardian  and  Ward,  7.  ' 

FORGERY. 

1.  Where  it  was  held,  in  an  action  of  slander  in  which  it  appeared  that 

the  defendant  had  charged  the  plaintiff  with  having  forged  a  certain 
instrument,  that  it  was  the  subject  of  forgery  at  common  law,  and 
sustained  the  action.    Arnold  vs.  Cost,  188. 

2.  It  is  not  now  held  to  be  essential  to  the  offence  of  forgery,  in  any 

case,  that  some  one  must  have  been  injured.  It  is  sufficient,  if 
the  instrument  forged,  supposing  it  to  be  genuine,  might  have  been 
prejudicial.  The  question  whether  a  particular  instrument  is  capable 
of  supporting  a  charge  of  forgery,  is  referrible  not  to  the  form,  but 
to  the  substance  of  it.    lb. 

FRAUD. 

See  Equity,  15. 

GIFT. 

See  Husband  and  Wife,  3,  4. 

GRANT. 

1.  The  construction  of  a  grant  is  for  the  Ck)urt,  and  not  a  matter  proper 

to  be  submitted  to  a  jury,  except  In  a  case  of  latent  ambiguity. 
Thomas  vs.  Godfrey,  89. 

2.  It  is  a  well  established  rule  of  construction,  that  calls,  whether  to 

artificial  or  natural  objects,  are  to  be  preferred  to  courses  and  dis- 
tances; therefore,  when  a  tract  of  land  is  described  by  courses  and 
distances,  and  calls,  the  calls  are  to  be  gratified  in  the  construc- 
tion of  the  grant,  if  they  can  be  established,  and  the  courses  and 
distances  disregarded,  if  they  do  not  correspond  with  the  calls.     lb, 

GUARDIAN  AND  WARD. 

1.  In  an  action  upon  a  bond  entered  into  by  a  guardian  appointed  by 

the  Orphans^  Ck)urt,  brought  for  the  use  of  the  ward,  the  mere  fact 
that  at  the  time  of  the  guardian  ^s  appointment,  a  natural  guardian 
was  in  existence,  does  not  invalidate  the  appointment  and  so  render 
the  bond  a  nullity.  That  Court  having  jurisdiction  to  appoint  a 
guardian  in  certain  cases,  even  where  there  is  a  natural  guardian, 
must  be  presumed  to  have  acted  rightly,  when  the  question  of  the 
validity  of  the  appointment  arises  incidentally,  and  nothing  more 
than  the  existence  of  natural  guardian  appears.    Fridge  vs.  State^  64. 

2.  Where  the  condition  of  a  bond  recited  that  A.  was  guardian,  &c. 

neither  the  principal  obligor  nor  a  surety  therein,  in  an  action  upon 
such  bond,  can  deny  that  he  was  guardian  in  the  face  of  the  recital, 
nor  set  up  as  a  defence  any  supposed  irregularity  in  obtaining  the 
appointment.     lb, 

S,  A  female,  under  the  age  of  21,  cannot  execute  a  relecise  to  her  guar- 
dian, though  she  has  capacity  to  receive  payments  from  him  at  the 
age  of  16 — A  release,  which  affords  more  protection  to  a  guardian 
than  a  mere  receipt,  is  in  its  nature  and  tendency  to  the  prejudice 
of  the  infant,  and  opposed  to  sound  policy.    lb, 

4.  The  promissory  note  of  a  guardian  given  to  an  infant  fenuile  ward 
over  the  age  of  16  years,  is  no  payment.    lb. 
22  3  a.  &  J. 
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^  ^    Am>    ^^UJy. —Continued. 

Qj^^^Jt.X>^:^  ^Yxe  duty  o*  a  guardian  to  a  female  wjird,  on  her  arrival  at  the 

5.    X'fc   '■^        £  i^  years,  to  exhibit  a  final  account  to  the  Orphans'  Court,  and 

^'■^  weli'ver  to  the  ward  all  her  property  in  his  hands.     So  far  as  the 

^^^^     T>erty  of  a  ward  in  the  guardian ^s  hands  consists  of  money,  this 

'P^      stitutes  a  contract  to  pay  money  when  she  attained  the  age  of 

^^^^     'Which  is  ^  ^*y  suflSciently  certain  in  case  of  failure  to  pay,  to 

tiitlo  the  ward  to  interest  absolutely.     7b. 

^"^  ^  action  in  the  name  of  the  State,  the  obligee  in  a  guardian ^s  bond, 

6.  ^**-^_^  non-age  of  the  cestui  que  use^  the  ward,  who  was  more  than  16, 

-       xio  defence,  and  does  not  form  the  fit  subject  of  a  plea.     lb. 

^^^^      inventory  of  a  deceased  testator  'e  estate,  and  the  accounts  thereof, 

7.   '^^^^    filed  in  the  Orphans'  Court  by  his  executor,  are  admissible  evi- 

^^nce  in  an  action  of  assumpsit,  brought  by  a  child  of  the  deceased, 

inst  the  executrix  of  such  executor;  the  latter  having  been  the 

dian  of  the  child,  and  the  object  of  the  suit  heing  to  recover 

—  r-operty  of   the  ward,   -which  he   as    guardian,  was  charged  with 

waving  converted  to  his  own  use,  and  assumed  to  pay  upon  the  liabil- 

^^^    resulting  from  the  conversion.      Oreen  vs.  Johnson,  288. 


such  an  action,  the  Act  of  Limitations  is  a  bar,  after  the  lai)6e  of 
8'  '^^me  required  by  its  provisions,  there  being  no  evidence  to  rebut  it. 


j^ry  AND  WIFE. 

HTJSBAX**  ^^^  estate  in  a  wife,  in  personal 'chattels,  was  unknown  to  the 

^'         ^inmon  la^;  1^^®  ^^^  person,  her  property  was  under  the  control 
^f   ber  husband.     Carroll  vs.  iee,  818. 

separate  property  may  now  be  held  by  a  married  woman,  through 
^'  ^ije  intervention  of  a  trust,  and  even  without  the  interposing  office  of 

«  trustee,    f^-  -,.  i     •  ,  ^ 

rr     exclude  tbe  mantal  rights  over  her  property,  a  clear  intention 

^'      •«   the  donor,  t^**  ^^  ^^^^  ^  ^^^  ^^^  separate  use,  must  appear.     No 
*«^hnical  ^ordB  are  necessary,   but   adequate   language  must    be 
mployed  in  ixiak^'^S  *  S^^*^'  ^  manifest  a  decided  intention  to  transfer 
a  separate  intere^  .        •   ^ 
^  gift  of  pi 
gift,  to  wl 
imiuediat 
See  BAKKBUPTcnr 


A  aeoarate  int©^®***"    "*  ^'. 
Ziftot  nlate  to  »  married  woman,  unexplained  as  to  intention,  is  a 
*•  ^  ?f ;   to  whicb  the  marital  rights  instantly  attach,  and  the  thing  given, 
^      I^iat^lv  becomes  the  property  of  the  husband.     1  b. 
immeaiaieiy  Insolvency,  2. 


See  CRIMINAL  LA^- 


mFANT.  ^^^e  by  infants  are  binding,  such  as  contracts  for  ne- 

Some  contw^i;  are  void;  and  others  are  voidable   only,  such  aa 

'"^rZ  tlS  inay  be  for  the  benefit  of  the  infant.     A  conir^^t  th^ 

""  clTTSn  Bee  and  pronounce  to  be  to  the  prejudice  of  the  inftmt. 

tsvoid.    bridge -s.Stat'^U' 

See  GUARDIAN  ANP  WARP,  3,  4. 
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INSURANCE. 

1.  An  insured  is  not  compelled  in  any  case  to  abandon.    He  has  an 

election  which  rests  in  his  discretion:  but  no  right  to  claim  for  a 
technical  or  constructive  total  loss  vests,  until  such  election  is  made. 
Bosley  vs.  Chesapeake  Ins.  Co. ,  279. 

2.  An  election  to  abandon  for  a  total  loss  cannot  be  made,  until  receipt  of 

advice  of  the  loss.    Ih, 

3.  Intelligence  of  the  loss  of  a  ship  derived  from  a  newspaper,  is  suffi- 

cient advice  to  authorize  an  insured  to  abandon  upon .    lb. 

4.  The  information  which  is  sufficient  to  authorize  the  assured,  to  give 

notice  to  the  underwriter,  that  he  abandons,  must  be  of  such  facts 
and  circumstances  as  would  sustain  the  abandonment,  if  existing  in 
point  of  fact,  at  the  time  the  notice  was  given.    lb. 

5.  The  mere  stranding  of  a  vessel,  does  not  of  itself,  form  a  substantive 

ground  of  abandonment.  The  right  to  abandon  on  such  an  occur- 
rence, depends  on  the  attending  circumstances.    lb. 

6.  Where  it  was  held,  that  a  certain  letter  from  the  assured  to  the  under- 

writer, offering  to  abandon  did  not  state  a  sufficient  reason  for  said 
offer.  A  mere  apprehension  that  a  total  loss  may  have  taken  place, 
does  not  authorize  the  offer.    lb. 

INTEREST. 

See  ExECUTOBS  and  Administrators,  8. 
Guardian  and  Ward,  5. 
Limitations,  4. 

JUDGMENT. 
See  Court,  1. 

Ejectment,  8,  4. 

LAW  AND  FACT. 

1.  Upon  a  case  stated,  the  Court  can  supply  no  fact  by  implication. 

Hysmger  vs.  Baltzell^  99. 

2.  It  is  in  general  true,  that  foreign  laws  are  facts  which  are  to  be  found 

by  the  jury;  but  this  rule  is  not  applicable  to  a  case  in  which  the 
foreign  laws  are  introduced  for  the  purpose  of  enabling  the  Court  to 
determine,  whether  a  written  instrument  is  evidence.  In  such  case, 
the  evidence  always  goes  in  the  first  instance,  to  the  Court,  which,  if 
the  evidence  be  clear  and  uncontradicted,  may,  and  ought  to  decide, 
what  the  foreign  law  is,  and  act  accordingly.  Trasher  vs.  Everharty 
145. 

3.  If  what  the  foreign  law  is,  be  matter   of    doubt,  the   Court  may 

decline  deciding  it,  and  may  inform  the  jury,  that  if  they  believe 
the  foreign  law  attempted  to  be  proved,  exists,  as  alleged,  then  they 
ought  to  receive  the  instrument  in  evidence,  if  not,  they  should 
reject  it.    lb. 

4.  In  an  attachment  cause,  upon  a  short  note  in  assumpsit,  the  plaintiff 

proved  a  single  bill  of  the  debtor,  as  his  cause  of  action,  and  proposed 
to  prove  to  the  jury,  that  the  instrument  of  writing  in  question, 
was  executed  in  Virginia,  for  the  purpose  of  showing,  that  by  the 
laws  of  that  State,  a  single  bill  is  not  a  specialty.  The  County 
Court  permitted  the  evidence  to  go  to  the  jury.  Held,  upon  appeal 
that  the  evidence  was  for  the  Court  exclusively.    lb. 
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LAW  AND  FACT.— Continued. 

5.  Where  a  variety  of  facts  have  been  proved,  a  prayer  making  a  partial 
enumeration  of  them,  and  thereupon  asking  an  instruction  to  a  jury, 
will  not  be  granted,  if  not  sustained  by  a  consideration  of  all  the 
facts  proved,  which  belong  to  the  question,  whether  enumerated  or 
not.    Bosley  vs.  Chesapeake  Ins.  Co. ,  279. 

See  Grant,  1. 

MALiaocs  Pbosbcution,  8,  4. 
Trespass  Quare  Clausum  Freoit,  2. 

LEGACY. 

See  Equity,  8,  5. 

LEVY  COURT. 

1.  The  Levy  Court  of  Baltimore  County,  having  omitted  to  make  the 

levy  for  the  year  1828,  between  the  Ist  of  March  and  81st  of  De- 
cember of  that  year,  as  they  were  bound  to  do  by  the  Act  of  1817, 
ch.  22,  were  authorized  by  the  Act  of  1828,  oh.  28,  to  ''make  and 
close  the  levy  for  the  year  1828,  on  or  before  the  Ist  of  March,  1824.'^ 
Held,  that  as  the  collectors  of  the  levy  were  not  to  be  appointed 
before  the  assessment  was  made,  the  Act  of  1828  carried  with  it  an 
extension  of  the  time  for  appointing  those  officers;  or  if  it  did  not, 
their  appointment  under  the  Act  of  1817  wa?  not  restricted,  as  the 
laying  of  the  levy  was,  to  the  81st  December  of  the  year  for  which 
the  tax  was  levied.    State  vs.  Dorsey^  47. 

2.  The  Levy  Court  being  a  corporation,  had  power  to  accept  and  approve 

the  bond  of  a  collector  appointed  to  collect  the  levy,  authorized  by 
the  Act  of  1828,  though  not  executed  and  filed  with  them  until  the 
2d  of  March,  1824.     Ih. 
See  Bond,  2. 

UEN. 

1.  An  implied  lien  for  the  purchase  money  of  land  where  the  vendor  has 

parted  with  the  legal  title,  will  not  be  enforced  against  a  subsequent 
purchaser,  without  notice.    Raberts  vs.  Salisbury,  268. 

2.  The  vendor  of  land  who  parted  with  the  legal  title,  and  took  a  mortgage 

of  the  same  land  from  his  vendee,  which  he  neglected  to  record  in 
due  time,  cannot  enforce  his  mortgage  against  a  subsequent  pur- 
chaser from  the  vendee,  without  notice.    lb. 

LIMITATIONS. 

1.  By  the  Act  of  November,  1765,  ch.  12,  it  is  declared,  that  if  a  person 
who  is  liable  to  an  action,  shall  be  out  of  the  Province  at  the  time 
the  cause  of  action  hath  accrued,  he  shall  have  no  benefit  or  advan- 
tage from  the  Act  of  1715,  ch.  23,  (the  Act  of  Limitations)  provided, 
the  person  who  has  such  cause  of  action  shall  prosecute  the  same, 
after  the  presence,  in  this  Province,  of  the  person  liable  thereto, 
within  the  time  or  times  limited,  in  and  by  the  said  Act  of  1715. 
Held^  upon  the  construction  of  this  Act: 

(1.)  That  the  Acts  of  1715,  ch.  28,  and  1765,  ch.  12,  are  to  be  taken 
together,  and  to  receive  a  construction  to  carry  into  effect  the 
plain  and  obvious  intention  of  the  Legislature,  that  limitations 
should  not  attach  against  a  creditor,  where  the  debtor  was  ab- 
sent from  the  State,  at  the  time  the  cause  of  action  accrued. 
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LIMITATIONS.— Confinxeii. 

(2.)  That  if  at  any  time  after  the  cause  of  action  accrued,  the 
debtor,  bj  his  pteBucce  in  the  State,  afforded  the  creditor  an 
opportunitj  to  |iroBscute  his  writ  with  effect,  he  Bliould  institute 
bis  action  within  the  time  required  by  the  Act  of  1715.  or  hia 
claim  would  be  barred  by  limitation. 
I3. )  To  bring  a  case  within  the  Act  of  1765.  the  presence  of  the 
debtor  within  the  State,  must  be  such  as  to  enable  the  creditor  to 
avail  himself  of  it:  a  secret,  concealed,  clandestine  presence  (or 
any  length  of  time,  of  nhich,  the  creditor  could  not  take  advaa- . 
tage.  would  not  be  sufficient.     It  must  be  so  public,  and  under 
such  circumstances,  as  to  give  the  creditor  an  opportunity,  by 
the  use  of  ordinary  diligence  and  due  means,  to  arrest  the  debtor. 
Hysinger  vs.  Baltzrll.  99. 
2.  Where  a  cause  of  action  accrued  in  Octot>er,  1822.  when  the  defend- 
ant was  a  resident  of  another  State,  and  it  ap5)eared.  upon  a  case 
stated,   that  the   defendant   was  in  Baltimore,  where  the   plaintiff 
resided,  in  April.  1833,  "purchased  other  goods  from   the  plaintiff, 
and  remained  there   for   two   days,"  it  was  held,   that    limitations 
did  not  then  attach,  because  it  did  not  appear  at  what  time  during 
those  two  days,  the  defendant  made  his  purchase:  nor  whether  the 
plaintiff  had  an  opportunity  to  sue  out  a  writ  against  him  with  effect. 
lb. 
8.  Where  it  fully  appesJV.  upon  the  face  of  a  complainant's  bill,  that 
there  had  been  a  sufficient  lapse  of   time  to  make  the  bar   created 
by  the  Act  of  Limitations,  a  defence  to  the  suit,  it  is  not  necessary 
to   verify   the  plea  of  limitations  by  an  oath;  nor  is  it   necessary   to 
support  such  a  plea  by  an  answer,  where  there  was  nothing  charged 
in  the  bill  in  avoidance,  or  which  could  take  the  case  out  of  the 
Statute  of  Limitations.     Carroll  vs.  Waring^  304. 
4.  The  payment  of  interest  upon  a  bond,  is  no  avoidance  of  the  Act  of 
Limitations,  of  this  State,  nor  will  even  an  express  acknowledg' 
ment  of  the  debt  revive  the  remedy  upon  a  bond  barred  hy  that  Act.  ^ 

lb. 

See  Account.  2. 
Equitt,  1.15. 
Guardian  and  Ward,  8. 
Trusts  and  Trustees,  o. 

LOTTERY. 

1.  The  Act  of  IS31.ch.  232.  was  not  designed  to  prevent  the  mere  sale  of 
lottery  tickets,  or  to  irapoee  upon  the  seller  the  necessity  ot  obtaining 
a  license  therefor.    Its  prohibitions  only  extend  to  tbe  opening,  set- 
ting up,  exercising,  or  keeping  any  office  or  other    \ftC©>  '■'^^  ae^Vvna 
lottery  tickets,  or  registering  the  numbers,  or  iiviv.?  WvOft  ^^"^  ««W-^i^R 
up.  &c.  without  having  first  obtained  a  lica^    ^"^"^    rtiSS-  Y*^\fi«^- 
Yaleg  vs.  O'Neale,  1!>».  ***    '"^ 


.  A  contract  between  A.  and  B.  by  which  the  la.*.  a.    "  v\w 

theagent  of  the  former,  for  the  sale  of  lott^^^       X®*     «^^^"^\si^^ 
and  remit  a  certain  part  of  the  sales  of      J"^      ■jlP  ^'^x^^  ^As^'^ 
ticketR.  imU  bear  (he  eipenses  of  the  agen_  ^\t^V\c^      '*    J\^  "* -o-svom^ 
Actofiyai.    There  isnothinginBUchacotifc.-^   ^V      *'     '^      <^ 


H^/ 
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^^  ot  ^^^a*iii*e"^i^8  ^b^^?^^*®  ^  ^°*^  statutes,  that  could  warrant  a 

^xxrS  *Jr  ^acter  descriK  ^^®  *^®°*  ^*^  agreed  to  open  an  office,  &c.  of 

t>lcie  en   .^^^^^^  to  t-    1     ^'^  ^^®  ^^^'^  ^^^  *^®  ^^'^^  ^*^^  "^^^  presume 

t^lxftt  3^-  violate  that  law,  by  haying  an  office  kept  without 

g^  license-    -^^^ 

g^  EQtJtrr,  16, 17. 

T  ICIO^S  PBOSECUTION. 

**  1.  J^^  "^^T v^lr't^'^'^  '^  *^«  P^P*--  '^'^^y  *««^t  o''^  whomali. 
oiouBiy  p  _  ^°*  c«-  «a.  to  be  issued,  and  another  to  be  arrested 
^oder  »*^  J™*"  vs.  W'ai&er,  380.J 

2.   '^^us^^which  must  te°  proved*' J'^^  '"'^'*^-  ""**  *  ^*°*  *»'  P'*'***''* 

3    Tl>e.«»«* '>'?*"««  always  a  question  for  the  jury.     J6. 

4.   ^^^^^^'IJI^L  „*f     ™'*«*  commonly  is,  in  such  actions,  implied  from 

*****Thrr.^flnm^^^^*'  or  probable  cause,  that  being  first  established. 

^^- J.^,  not  S''''^  **'  "«»li<=«  resulting  from  the  want  of  probable 

^^'Jf^      th!^?    ^^'''*'  a**"!  the  defendant,  for  the  purpose  of  re- 

l>t»tting  the  inference  of  malice,  may  be  let  in  to  show,  for  instance, 

^Uat  he  ac^^under  the  advice  of  counsel.     The  effect  of  such  evi- 

aenoe,  is  however,  for  the  jury.     lb. 

5.  HJ^***®""^  ?'  "Jf  <=<»nduct  and  declarations  of  the  defendant  in  relation 

4^     andin  me  course  of   the  transaction— of  the  situation  of  the 

***    .^"Tfl^L^  '^'^  ^od  extent  of  the  injurious  means  resorted  to 

^'^d  a^tivltv  Si^f*«<=th«°^j^°*'*"'^  ""^  ^^  forwardness,  zeal 

an^l  aoimty  manifested  in  the  procurement  and  use  of  the  means 

etnpioyea.  may  properly  be  adduced  to  prove  malice.    lb. 

6.  It  18  generaUy  true,  that  in  an  action  for  a  malicious  prosecution,  or  a 

^tiVTZHnn    V'^^^'^^-the  ^ant  of  probable  cause,  and  also  the 

determination  of  the  prosecution,  or  of  the  suit  in  which  the  writ 

was  sued  out,  must  be  averred  and  proved,     ib. 

7.  But  where  a  vendi.   was  sued   out,   returnable   to  March,  and  the 

sheriff  in  fact  executed  that  writ,  and  returned  it  to  the  clerks 

office  in  December,  and  the  plaintiff  then  sued  outaca.  sa.  which 

was  BlBo  returnable  to  the  sai»e  term,  with  the  vcuii.  under  which 

the  defendant  was  arrested  »nd  imprisoned  in  December,  the  reason 

for  averring  in  an  acUon  upon  the  case,  the  want  of  probable  cause 

for  the  arrest,  and  the  determi»a*»o°  °*  *'^^  ^^^*"  does  not  exist,  and 

a  declaration  showing  the   facts  specially,  in  the  absence  of  the 

ordmary  averment,  would  be  sufficient.    Ib.  , 

8.  Where  the  plaintiff,  who  had  obtained  a  verdict   in   an   action   for  a 

malicious  arrest,   died    pending   an  appeal,  the   Ctourt,  on  revers- 

mg  the  judgment  upon  a  bill  of  exceptions,  refused  a  procedendo. 

MORTGAGE. 

See  Equity,  22. 
Lien,  2. 

NOTICE. 

^^  Insurance,  4. 

Promissory  Notes.  3.  4,  «.  7. 
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ORPHANS'  COURT. 

The  Orphans'  Courts  are  the  tribunals  inveBt«d  by  law.  with  the  power 
of  pasHJug  claims  against  the  estates  of  deceased  persons.    Omni  tb. 


PAYMENT. 

See  QUARDIA.N  and  Waed,  4. 
PLEADING. 

1.  Where  Y.  having  sued  out  a  writ  in  trespass  upon  the  case  against  M.  J. 
R.  and  S.  and  filed  a  declaration,  counting  upon  their  note  as  co- 
partners, and  M.  only  having  been  arrested,  a  certain  plea  made  by 
M.  was  held,  upon  special  demurrer,  to  be  a  valid  plea  in  abatement. 
McLaughlin  vs.  DeYovng.  4. 

3.  A  plea  in  abatement  of  the  writ,  is  one  which  shows  ground  for  abat- 

ing or  quashing  it.  without  at  the  same  time  denying  the  right  of 
action  itself;  and  if  a  plea  begins  in  bar,  though  it  contains  matter 
in  abatement,  it  will  be  treated  bs  a  plea  in  bar.    Ih. 
8.  An  Informal  or  repugnant  protestation  does  not  on  demurrer,  vitiate  a 
plea.    Ih. 

4.  It  is  not  upon  the  evidence,  but  upon  the  pleadings,  as  evidence  ap- 

plicable to  the  pleadings,  that  a  plaintiff  can  recover  in  any  case. 
Turner  vs.  Walker,  230. 

5.  A  certain  annuity  left  by  a  will  being  in  arrear.  the  devisee  entitled 

thereto  filed  her  bill  against  the  infant  devisees  of  the  land,  their 
guardian,  and  the  personal  representative  of  the  testator,  alleging 
the  annuity  to  be  a  charge  on  the  land  and  its  proGts.  and  praying 
for  an  account — that  the  lands  may  be  sold.^the  proceeds  applied 
to  the  payment  of  the  annuity,  so  far  as  necessary,  and  the  balance 
invested  to  meet  future  instalments,  and  for  general  relief.  Held. 
that  as  the  bill  contained  no  allegation  or  suggestion  of  the  receipt  of 
the  rents  and  and  profits  by  the  defendants,  or  any  of  them,  nor  of 
the  annual  value  of  the  land,  nor  of  the  application  of  the  rents  and 
profits,  and  did  not  call  upon  the  defendants  to  make  any  dis- 
closures upon  these  subjects,  there  was  no  issue,  to  which  evidence, 
which  had  been  taken  in  the  cause  in  relation  to  them,  could  apply, 
and  that  there  could  be  no  decree  in  personam  against  the  defendants, 
under  this  state  of  the  pleadings.     ICobinsoii  vs.  Tomiishend,  354. 

S.  The  neglect  of  a  defendant  to  answer  a  bill,  upon  which  a.  decree  pro 
coHfea»o  is  passed,  amounts  to  an  admission  only  of  the  allegations 
in  the  bill.    lb. 

7.  The  answer  of  infant  defendants,  calling  upon  the  complMnants  to 
prove  the  bill  only  puts  them  to  the  proof  of  what  is  charged,  and 
entitles  them  only  to  a  decree  on  the  case  mad^  ia  th«  ^^^^^  when 
proved.    lb. 

See  Affkal  and  Ehkor,  4. 
Attacbment. 
Bond,  1,  9,  3. 
Contract,  3.  3. 
Costs. 

Descent  and  Disteibutiok,  2. 
Do  WEB,  3- 
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PLEADING.— Cmi^miied. 
See  Equity,  4,  5,  21. 
Evidence,  5. 

Guardian  and  Ward,  2,  6. 
Limitations,  8. 
Malicious  Prosecution,  6,  7. 
Promissory  Notes. 
Trusts  and  Trustees,  2,  3,  6. 

PRACTICE. 

See  Appeal  and  Error,  14. 
Attachment. 
Bail. 
Bond,  1. 

Debtor  and  Creditor,  5. 
Execution,  9. 

PROMISSORY  NOTES. 

1.  The  endorsee  of  the  payee  of   a  negotiable  note,  can  maintain  an 

action  on  the  money  counts,  against  the  maker  of  the  note,  upon  the 
proof  of  the  note  and  endorsement.     Penn  vs.  Flacky  224. 

2.  Where  the  declaration  averred  that  a  negotiable  note  was  endorsed, 

before  it  fell  due,  and  it  appeared  upon  the  production  of  the  note, 
that  it  was  endorsed  after  maturity,  this  was  held  to  be  no  material 
variance.     lb, 

3.  The  promissory  note  of  I.  endorsed  by  G.  and  P.  fell  due  at  Wash- 

ington, on  the  6th,  where  payment  was  then  demanded,  and  refused. 
The  notices  to  the  endorsers  were  enclosed  in  a  letter  addressed  to 
P.  at  Baltimore,  and  mailed  at  Washington  on  the  evening  of  the 
'Bth.  The  mail  left  Washington  every  morning,  and  arrived  at  Bal- 
timore at  an  early  hour  the  same  afternoon.  Both  the  endorsers 
lived  in  Baltimore,  and  notice  was  delivered  to  G.  the  first  en- 
dorser, on  the  9th.  Held^  that  G.  was  discharged  from  his  liability 
as  endorser,  the  notice  being  one  day  too  late;  in  legal  presumption 
the  notice  reached  P.  on  the  7th.     Flack  vs.  Green^  296. 

4.  After  evidence  had  been  given,  that  a  letter  containing  two  notices 

for  endorsers  upon  a  dishonored  note,  had  been  mailed  under  cover 
to  one  of  them,  at  W.  directed  to  B.  where  they  both  resided,  it  was 
proposed  to  prove,  that  it  was  the  invariable  and  uniform  practice 
of  the  endorser's  house  and  counting-room,  to  which  the  notices 
had  been  directed,  to  forward  such  notices  immediately  upon  the 
receipt  of  them,  and  the  witnesses  who  were  employed  in  such 
counting-room,  had  no  doubt,  and  believed,  from  the  course  of  their 
business,  that  they  had  forwarded  one  of  the  notices  to  the  other 
endorser.  Held,  that  the  proposed  evidence  was  incompetent,  to 
prove  the  delivery  of  a  notice  in  due  time  to  the  other  endorser. 
lb. 

5.  No  person  can  become  a  party  td  a  bill,  unless   his  name  appears  on 

some  part  of  it.    lb. 

6.  One   whose   name  is  not  upon  a  bill,  though  interested  in  it,  is  not 

entitled  to  the  benefit  of  the  rule,  that  each  party  is  entitled  to  an 
entire  day,  for  the  purpose  of  giving  notice  to  the  person  preceding 
him.  on  a  dishonored  note  or  bill.     lb. 
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7.  Z.  being  insolvent,  and  deBlroUs  to  raise  money,  applied  to  F.  and  ob- 
tained his  promissory  note  for  $250,  payable  60  days  after  date  to  Z. 
for  the  purpose  of  selling  it  to  raise  money.  No  consideration  was 
paid  for  the  note.  Z.  endorsed  the  note  in  blank,  sold  and  delivered 
it  to  the  plaintiff,  who  was  ignorant  of  its  being  a  lent  note,  for  the 
sum  of  8200.  The  maker  of  the  note  was  in  good  circumstances. 
Held^  that  this  note  was  usurious  and  void.  Cockey  vs.  Forrest^  302. 
See  Executors  and  Administrators,  7. 

REPLEVIN. 

1.  Where  a  replevin  had  been  struck  off  upon  the  motion  of  the  plain- 

tiff, and  an  action  upon  the  replevin  bond  had  been  instituted,  the 
defendants,  (the  plaintiff  in  replevin  and  his  securities)  suffered 
judgment  to  go  by  default;  they  were,  notwithstanding,  permitted, 
upon  the  execution  of  a  writ  of  inquiry,  to  assess  the  plaintiff  ^s  dam- 
ages, to  show  they  had  title  to  the  articles  replevied,  in  mitigation 
of  damages.     Belt  vs.  Worthington^  155. 

2.  The  object  of  the  law  in  prescribing  that  a  replevin  bond  should  be 

entered  into  by  a  plaintiff  before  he  should  have  the  writ,  was  only 
to  indemnify  the  defendant.  The  action  upon  that  bond  being  sui 
generis,  ought  to  be  so  moulded  as  best  to  subserve  the  principles  of 
justice,  having  a  regard  to  the  rights  decided  in  the  replevin,  and 
the  nature  and  character  of  the  bond.    lb. 

SALE. 

See  Equity,  6,  7,  8.  10,  11,  13,  14,  15. 

SCIRE  FACIAS. 

See  Execution,  1.  2. 

SEAL. 

From  the  earliest  period  of  our  judicial  history,  a  scrawl  has  been  con- 
sidered as  a  seal.  It  is  not  necessary  that  it  should  l^  adopted  by 
the  obligor,  by  a  declaration  in  the  body  of  the  bond  or  single  bill, 
to  make  it  his  seal.  It  is  sufficient,  if  the  scrawl  be  affixed  to  the 
bond  or  bill,  at  the  time  of  its  execution  or  delivery;  and  that  is 
presumed,  (in  the  absence  of  other  proof,)  from  the  fact  that  the 
obligee  is  in  possession  of  an  instrument,  with  a  scrawl  attached  Uy 
it.     Trasher  vs.  Everhart,  145. 

SECURITY   FOR  COSTS. 
iS'ec  Evidence,  13. 

SET-OFF. 

See  Equity,  16. 

SLANDER. 

See  Forgery,  1. 

STATUTE  OF  FRAUDS. 

1.  E.  tenant  for  life,  permitted  A.  to  cut  a  ditch  through  her  land,  to 
supply  his  mill  with  water.  Upon  the  death  of  E.  a  verbal  agree- 
ment was  made  between  the  remainder-man  and  H.  for  the  purchase 
of  the  ditch,  and  the  amount  of  the  purchase  money  was  to  be  ascer- 
tained by  certain  arbitrators.  An  award  being  made,  H.  filed  his 
bill  for  a  performance  of  this  agreement.    The  defendant's  answer 
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.j^TB  OF  FRAUDS. — aantinued. 

^'^  admitted  the  facts,  biat  relied  upon  the  Statute  of  Frauds  as  a  bar— 

0ad,  t^ere  was  no  part  performance',  and  the  contract  could  not  be 
entoTced.     MarrMtcnh  vs.  J  ernes  ^  81. 
^    rj^e  ground  upon  ^pv-liicli  Cliaiioery  interposes  its  aid,  in  the  cam  of  a 
clear  part  perf  orxKiance  of  a  verbal  agreement,  is  that  to  withhold 
relief,  would  be  to   sizffer  a  party,  seekiufi^  to  shelter  himself  under 
tb©  Statute  of  Fraizds,  liimself  to  commit  a  fraud.    lb, 
STATUTES. 

X.    CONSTBUCTION   AND    EFFECT. 

1,  The  object  of  the   Act   of  1825,  oh.  167,  throughout,  is  to  prevent  an 
accumulation  of  costs.      Blizzard  vs.  Jacobs^  43. 

2.  Construction  of  the  Acts  of  1715,  c.  23,  and  1765,  c.  12.    Hysinger  vs. 
pcUtzell,  99. 

II.  BbtHSH  Statutes. 
t.  The  Statute,  SO  Chas.  2,  eh.  7,  and  a  part  of  4  and  5  Will,  and  Mary, 

ch.  24.  are  in  force  in  this  State.  They  concern  the  administration 
of  justice,  and  it  has  always  been  understood,  that  the  Judges 
under  the  o^^  Qovernment,  laid  it  down  as  a  general  rule,  that  all 
the  statutes  ^^^  ^}^^  administration  of  justice,  whether  made  before 
or  after  the  Provincial  charter,  so  far  as  they  were  applicable,  should 
be  adopted.  Stbley  vs.  Williams,  87. 
2.  5  Geo.  2,  c.  7-      H^anson  vs.  Barnes,  217. 

III.  ACTS  OF  assb:J«bly. 
1715   c     28.     fff/«^^ff^^  vs.  BaltzeU,  99. 
1765' c.    12.     irp^^'^9^  ^^'  Baltzell,  99. 
1785^  c.    72.     Carroll  vs.  H^ari/i^,  804. 
1785'  c.    80.     Oun^«  ^8-  Owings,  1. 
1794  c.    53.     State  vs.  JDorsey,  47. 
1798',  c.  101.     Sil>i^  vs.  IVUliams.  37. 

State  vs.  Jameson^  274. 

1806,  c.    90.  Ounngs  vs.  Owings,  1. 

1815,  c.  149.  Ounngs  vs.  Ounngs,  I  . 

1815,  c.  173.  State  vs.  Dorsey,  47. 

1817,  c.  142.  State  vs.  Dorsey,  47. 

1820,  c.  174.  Sibley  vs.  WiUiams,  37. 

1821,  c.  232.  Yates  vs.  O'Neale,  158. 
.    1823,  c.    23.  State  vs.  Dorsey,  47. 

1825,  c.  117.     Diffenderffer  vs.  Winder,  189. 

Pe7%n  vs.  Flack,  224. 
Sothoron  vs.  Weems,  269. 
\Q2^,  c.  167.     Blizzard  vs.  Jacobs^  43. 
SURETY. 

5iee  JSviDBNCE,  4. 
TAX   AND   T^x   OOLLECTOR. 

1.  The  design  of   ^^^  Act  of  I815     ch    17a    «.ii^     • 

y^^r  after  tlx^  expiration  of  the  time  for  ilt^',^^  ^  collectors,  one 

^^  coliect  b^l^nces  due  them,  wa« Tlv  ^^  Z     ""^  ^^^^  "^  appointed, 

*^eir  ow,,    t^nefit,  to  collect  wW  t£fhTr  ^^^"^  ^^'^^^^  *^^  ^^^ 

^"®tiine,fo     ^^'^  ^'^^  «^anner^n  whTph  nf ^   Neglected  to  coUect  in 

-iiectionV^^itl^i-  the  time  H^^^^^  f^^e ^^^^ ^^  "^^  ^^ 

vs.  Dorseif,  47. 
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TAX  AND  TAX  COLLECTOR. —Con^wued. 

2.  In  an  action  upon  a  collector's  bond  given  to 'secure  the  collection  of 
taxes,  the  collector  cannot  place  his  defence  on  the  non-delivery,  by 
the  clerk  of  the  County  Court,  to  him,  of  the  rate  of  the  assessment 
and  list  of  taxable  inhabitants,  unless  he  states  in  his  plea,  that  he 
had  applied  for  the  rate  and  list  to  the  proper  officer,  and  that  he 
either  refused  or  neglected  to  furnish  them.  It  is  the  duty  of  the 
clerk  to  deliver  the  lists  at  his  office,  where  all  his  official  acts  are 
done,  and  the  collector  should  apply  for  them  there.  State  vs. 
Scharff,  59. 
See  Bond,  4.  ^ 

Levy  Coubt. 

TENANCY  IN  COMMON. 

It  is  an  essential  attribute  of  a  tenancy  in  common,  that  there  should 
be  a  unity  of  possession;  wherever,  therefore,  the  tenure  of  the 
estate  intended  to  be  conveyed  indicates  a  holding  in  severalty,  or 
by  particular  or  specific  description,  a  tenancy  in  common  cannot 
exist.     Blessing  vs.  House ^  178. 

TENDER. 

See  Debtor  and  Cbeditor,  1. 

TRESPASS  QUARE  CLAUSUM  FREGIT. 

1.  F.  sold  a  tract  of  land  to  W.  reserving  the  grain  then  in  the  ground. 

This  was  to  be  thrashed  in  the  barn,  and  the  straw  left  for  W's  use. 
While  the  grain  was  growing,  F.  sold  it  to  M.  who  had  notice  of 
the  first  agreement.  M.  cut  the  grain  and  stacked  it  upon  the 
farm,  but  afterwards  entered  upon  the  premises  then  in  the  pos- 
session of  W.  and  hauled  away  the  grain  in  the  straw  before  it  was 
thrashed,  thrashed  it;  and  did  not  return  the  straw.  In  an  action 
of  trespass  g.  c.  /.  brought  by  W.  against  M* — Held^  that  if  the  jury 
believed  M's  entry  was  for  the  purpose  of  removing  the  grain  and 
thrashing  it  off  the  premises,  that  it  was  a  trespass  g.  c.  /.  and  the 
plaintiff  might  recover  damages  for  that,  and  the  straw  which  was 
removed  and  not  returned.     Moats  vs.  Witmer,  75. 

2.  Where  a  party  is  a  trespasser  or  not,  according  to  the  intention  with 

which  he  enters  upon  land,  then,  whether  he  is  a  trespasser  or 
not,  is  a  question  for  the  jury  exclusively.     lb. 

3.  Acts  which  amount  to  trespass  n  et  armis,  and  which  are  a  component 

part  of  one  outrage,  may  be  united  with  a  claim  for  the  trespass 
q.  c.  /.  and  damages  for  both  recovered  in  the  same  action.     lb. 

TRUSTS  AND  TRUSTEES. 

1.  Where  trustees  act  bona  fide  and  with  due  diligence,  they  have  always 

received  the  favor  and  protection  of  Courts  of  equity,  and  their 
acts  are  regarded  with  the  most  indulgent  consideration.  Where 
they  have  betrayed  their  trust — grossly  violated  their  duty,  or  been 
guilty  of  unreasonable  negligence,  their  acts  are  inspected  with  the 
severest  scrutiny,  and  they  are  dealt  with  according  to  rules  of  strict, 
if  not  of  rigorous  justice.     Diffenderffer  vs.  Winder y  189. 

2.  In  a  Court  of  law  there  is  no  such  head  of  pleading  as  trasts.    Qreen 

vs.  Johnson,  338. 

3.  By  the  common  law  a  cestui  que  trust  has  no  standing   in  Court,  in 

propria  persona,  he  can  only  assert  his  rights  in  a  Court  ot  Cha»cexy .  \^ 

lb. 
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TRUSTS  AND  TRUSTEES.— Continued. 

4.  Courts  of  oommon  law,  to  prevent  fraud  and  injustice,  will   protect 

the  rights  of  cestuis  que  trust;  but  this  is  done  in  the  exercise  of  a 
quasi  equitable  jurisdiction,  as  where  an  appeal  is  made  to  the 
justice  and  discretion  of  the  Court,  by  way  of  motion,  the  matter 
whereof  cannot  be  insisted  on  as  a  legal  right,  or  presented  in 
the  form  of  a  plea.    J  b. 

5.  As  soon  as  a  trust  ceases  to  be  a  continuing  subsisting  trust,  or  expires 

by  its  own  limitation,  or  is  put  an  end  to  by  the  act  of  the  parties, 
if  it  be  a  fit  subject  for  a  suit  at  law.  a  cause  of  action  arises,  and 
the  Act  of  Limitations  begins  to  run.        lb. 

6.  In  a  suit  in  Chancery,  by  the  permanent  trustee  of  an  insolvent  debtor. 

it  is  necessary  to  show,  that  the  complainant  gave  bond  with  surety 
in  that  character  before  filing  his  bill,  and  although  the  allegation  in 
the  bill,  to  that  effect,  was  admitted  in  an  answer  by  one  defendant, 
yet  as  respects  another  defendant,  whose  answer  was  silent  in 
relation  to  that  fact,  proof  of  the  bond  with  surety  was  held  re- 
quisite. Stewart  vs.  Stone.  318. 
See  Bankruptcy  and  Insolvency. 

DOWKR,  2. 

Equity,  6,  7,8,  9.  11,  13,  19. 
Husband  and  Wife,  2. 

USURY. 

1.  Upon  a  plea  of  usury  to  an  action  upon  a  single  bill,  it  appeared  that 

the  bill  had  been  given  upon  a  settlement  of  an  account,  which 
contained  items  of  debt  and  interest.  In  two  of  the  items,  the 
interest  as  calculated,  exceeded  6  per  cent.  The  receipt  for  the  bill. 
at  the  foot  of  the  account,  stated,  that  in  ''case  of  error  either  way. 
should  any  be  ^discovered,'^  it  should  be  corrected.  Hdd,  that  this 
was  no  evidence  of  an  usurious  agreement.     Stockett  vs.  Elliott.  78. 

2.  Every  case  of  usury  must  depend  upon  its  own  circumstances.     It 

is  the  intention,  and  not  the  words  used,  that  gives  character  to  the 
transaction;  aud  that  intention,  when  it  can  be  reached,  must 
govern.  Where  the  real  truth  and  substance  is  ascertained  to  be 
a  loan  of  money,  a  lending  on  one  side,  and  a  borrowing  on  the 
other,  at  a  rate  of  interest  exceeding  six  per  centum^  the  form  given 
to  the  transaction  is  not  material ;  no  shift  or  device  can  take  it  out 
of  the  Act  of  Assembly,  lb. 
See  Promissory  Notes,  7. 

WAIVER. 

See  Equity,  25. 

WILLS. 

1 .  It  is  a  general  rule  in  the  construction  of  wills,  that  a  limitation  which 

may  operate  as  a  remainder,  shall  not  be  construed  an  executory 
devise.     Hoxton  vs.  Archer^  128. 

2.  Where  it  was  helds  that  under  a  will  made  before  the  Act  to  Direct 

Descents,  certain  devisees  each  took  estates  tail  general,  with  cross- 
remainders  in  fee,  under  a  limitation  over  to  the  survivors.     lb. 

3.  It  is  a  general  rul?,  that  where  there  are  no  particular  and  sufficient 

words  used  for  that  purpose,  surviving  shares  in  a  devise  of  real 
property  will  not,  upon  the  decease  of  one  who  took  as  a  survivor, 
survive  again.    lb. 
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WILLS  .—Continued, 

4.  W.  by  his  last  will  devised  as  follows:  ''I  give  and  bequeath  to  my 
daughter  A.  the  sum  of  $60,  as  an  annuity,  to  be  paid  to  her  out  of 
the  profits  of  my  real  estate  annually/'  This  is  an  annuity,  and 
not  a  rent  charge.    Robinson  vs.  Townshend^  254. 

See  Equity,  4. 
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